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The FIRST VOLUME 
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The caſe printed in 


A. 
Nonymous caſes. Page 36, 85, 
| A 134, 182, 209, 337, 342, 345, 


365, 383, 388, 396, 397, 408, 

429, 442, 446, 452, 480, 562, 

580, 589, 637, 639, 724, 725,728, 

731,732, 733,735,737 73% 739, 
774, 743, 7457. | 

== Acourt verſus Swift, | 329 

| Allen Sir Thomas's caſe, 563 

=_ Allen v. Harris, 122 

= Alleſon v. Brookbank, 706 

| Allways v. Broom. 83 

Almanſon v. Davila. 679 


St, Andrew Underſhaft paroch. v. 

Mendes de Breta; 699 
St. Anne's Weſtminſter church- war- 
dens caſe. . 512 
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Italic are cited caſes. 
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Archer's caſe. 
| Argent v. Sir Marm, Darrell. 514 
Arnold v. Jeffreſon. 275 
Arthur's caſe. 154 
Aſhmead v. Ranger. 551 
Aſhton v. Sherman, 363 
Aſtill v. Clerk. 341 
Aſton v. Gwinnell. 267 
Atkins v. Uton, 36 
Atkins v. Holford. 300 
Atkinſon v. Corniſh, 338 
Atwood v. Burr, 2328, 553 
Avery v. White, 45 
Ayres v. Falkland. 325 
B. 
Bacon v. Dubarry. 246 
Badger v. Lloyd. 923 
K - Baily 


Ay v. 6 Grant. Page I 
Baker v. Moor. 491 
Baker v. Swindon. 399 
Baker v. Wall. 185 
Ball v. Rowe. | 4 
Bank of England v. 1 442 |, 
Barberſurgeons of London's Caſe. 584 
Barber v. Fox. 117 
Barber v. Palmer. 693 
Bare v. Caſe. 183 
Baſs v. Firmen. 697 
Baſily v. Waſb. 403 
Bates v. Bates. 320 


Bayntine v. Shar 
2214 8 Simpſon: y 


Beamont v. Pine. 101 
Bedam v. Clerkſon. 123 
Bedford duke's caſe. 26 
Beerton v. Dakin. : 573 
„% 4 4. % 2105 
Bellaſis v. Burbriche. 170 
Bellaſis v. Heſter. 280 
Bennet v. Talbois. 149 
Benſon v. Derby. 249 
Benzen v. Jeffries. 152 
Beſly v. Withe. 403 
Beſton v. Hay ward. 91 
Bill v. Field, 4a3 
Bine v. Dodderidge. 696 
Binion v. Evelin. 18 
Birt v. Rothwell. 210, 343 
Biſſe v. Harcourt. 5 338 
Blackborough v. Davies. 684 
Blackett v. Anſley, | 235 
Blackett v. Criſſop. 278 
Blake v. Bradford. 565 
Blake v. Weſt and Trench. 504 
Bliſſet v. Cranwell. 624 
Boiture v. Woolrick. 566 
Bolton v. Hillerſden, 224 
Bond Sir Henry's caſe. 345 
Bonner v. Hall. 333 
Bonner v, Juner., 720 
Borough's caſe. 36 
Boſworth church-wardens v. rector 
Boſworth. 4 
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d v. „ Caſtleman, = Pe 69 
Bracy's caſe. 99, 153 
Bradburn v. v. Keneda, 332 
Braſey v. Roe. 192 
Braffield v. Lee. 329 
Braithwait v. Matthews. 212 
| Bredon v. Gill. N 219 
Brewſter v. Kitchen. 317 
 þ Bridgman v. Jennings. 734 
Brigſtock v. Stannion. 106 
| Briogar v. Allanſon. 532 
Brittell v. Bade. 43 
Britton v. Cole. 305 
Britton v. Gradan, _ 117 
Brook v. Ellis. 1 328 
Brown v. Berry. 128 
Brown v. Corniſh, 217 
Brownlow Sir John v. Hewley. 82 
Buis v. Newton. 317 
Burdett v. Cupper. 119 
Burgeſs v. Periam. 324 
Burghill v. ae Ban Vork. 79 
Burr v. Atwood. 328, 553 
Burton v. Sharp. 890 
Buſhell v. Lechmore. 369 
Butcher v. Porter. 217 
Byne v. Dodderidge. 696 
1 5 
Cage v. ARon. _ $15 
Caiſter inhab. v. Eccles. 683 
Cammel v. Edward. 420 
Camphill v. St. John. 20 
Canter v. Shepheard. 330 
Cantuar, archiep. v. Fuller. 395 
Caerdiffe bridge caſe, bs 
Caweth v. Philips. 605 
Chace v. Sir Ralph Box. 484 
| Challoner v. Clayton. 334 
|-Challoner v. Davies. 400 
Chamberlain v. Harvey. 140 
Chamberlain v. Hewitſon. 73 
Chance v. Adams. 77 
Chauncey v. Winde. 9 
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Cheeſly v. Baily. _ Page 674 
| = church-w. v. Braun 1227 

Chettle v. Pound,  _ 74 

Child v. Harvey and Lean. 551 
Clapcott v. Davy. GAL 
Clay v. Snellgrave. - 576 
Clayton v. Kinafton, 419 
Clax more v. Searle. 729 
Clench v. Cudmore. . - 4 
Clerk v. Andrews. „ 2347 
Clerk v. Clerk. 585 
Clerk v. How, . 726 
Clerkenwell pariſh v. Btidewell. 549 
Clifton v. Wells. 1 
Cod v. Carter. 382 


Cockroft v. Smith. 177 

s v. Rogers. 260 
Cole v. Davies. 724 
Caluell v. Milnes. 168} 

Coniers v. Rawlins and Man. 98. 157 
Cook v. Beal. 176 
Cook v. Harris. 367 
Cook v. Licence. 340 
Cooper v. Pierce. 116 

Cote v. Graham. 428 

| Coot v. Linen. 427 
Copleſton v. Piper. 191 
Coflard v. Leuſtie. 152 

Coſworth v. Betiſon. 104 
Courtney v. Bower et al'. 501 
Courtney v. Collett, 272 
Coufins's caſe. 620 
Coux v. Lowther, 597 

| Cox v. Copping. 337 

Coxeter v. >. 1 423 
Cremer v. Wickett. 509, 550 
«Cromwell v. Grumſden. 8 
dies v. Blandford. | 578 

D. 

Dalſton v. Janſon. 58 
Dalſton v. Reeve. 4 
Danby v. Lavees. 373 
Dar t v. Hall. 441 
Daryn v. com. onmouth. 78 


St. David's — v. Lucy. 


447, 539 


7. 127 Dawſon v. Howard. 
6 | Dennis v. Earl. Dus 
| Derry v. Duciſſ. Mazarine, 
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Dots s caſe. 
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Deſhorough v. Kelby. 
Dike v. Polbil. x, 
mater v. Hooper. 
Dixey v. Fenner. 
Doberteen v. Chancellor, 
Dod v. Beckman et al. 
Dorney v. Caſhford. 


Doyley v. Burton. 
Drage v. Netter. 


Drake v. Cooper.. 
Draper v. Glaſſop. 
Driokwell v. Fowkes. 
Deue v. Atwood. 


Duncomb v. Church. 
Duncomb v. Ma ſo 
Dunne v. Hinchdy. _— 


Enfield v. Hills. 

Ellis v. Ellis, 

Ellis v. Thomas. 
Elſtob v. Thorowgood. 
Emerſon v. Inchbird. 


| Errington v. Thompſon. 
| Eſcourt v. Cudworth, 


flex ſheritf's caſe, 
Etherick v. Calendar. 
Ethericke v. Cooper. 
Evans v. Martlett. 


Farow v. Chevalier. 
Faux v. Barnes. 
Fenner v. Miller. 
Fetter v. Beal. 
Finch v. Ranow. 
Fiſher v. Wigg. 
Fletcher v. Ingram. 


Fontleroy v. Aylmer. 
Ferd v. Bennett. 
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- Foſter v. Hexham. 427, 47 ö 
Fox v. Wilbrabam. 6068 


Framework -Kuitters v. Green. 113 
Freeman v. Bernard. 247 
Freeman v. Blewett. 632 
Freke v. Thomas. 667 
Frith v. Torin. 738 
8. 
SGatbrand v. Allen. 224 
Garret v. Johnſon. 570 
Gaben v. Surby, 117 
Gelder v. Pratt. 230 
George v. Burr. 193 
Gelly v. Cleve. 147 
Gerard v. Ornald. 40 5 
Gerrard lord v. lady Gerrard, ” 
Gibbon's caſe. | | 66 
Gibbons v. Pepper. 38 
Gidley v. Williams. 634 
Gilburn v. Rack. 590 
Giles v. Hartis. 254 
Glenham v. Hanby. 739 
Glide's caſe, 225 
_ © Goodright v. Corniſh, 3 
Goring v. Evelin. 734 
Gree v. Rolle and Newell, 716 
Green v. Pope. 125 
Green v. Watts. 274 
Grey's caſe. 144 
Groenvelt doctor's caſe 213 
Groenvelt v. Burwell et al, . 
252, 
Grofwick v. Lowthſly. l _ 
Guilliam v, Hardy. 216 
3 
Hains v. Jeffell, 68 
Hallet v. Birt. 218 
Hammerton v. Clayton. 631 
Hammond. v. lord Jermyn. 189 
Hamond v. Howell. 470 
- Hampton v. Lammas. 73 


| 


| Hodges v. Steward. 
-| Hodgkinſon v. Star. 


Hanſon V. Haw. 
Harcourt v. Fox. 
Harman v. Owden. 
Harper v. Davy: 
Harris's caſe. 
Harriſon v. Britton, - 


| Harriſon v. Cage. 


Hartford v. Jones. - 
Hartop v. Holt. 
Harvey v. Williams. 


Haſtead v. Searle. 


Hatcher v. Fineux. 
Hatter v. Aſh, 
Hawkins v. Cardy. 
Helliard v. Jennings. 
Helyng v. Jennings. 
Hereford earl v. Syly, - 
Herbert v. Walters, 
Hermitage v. Tompkins, 
Hickes v, Downing. 
Hickes v. Woodſon, 
Higgen v. Martin, 
Hills v. Clerk, 

Hill v. Dade.- 

Hill v. Vaux, 
Hilliard v. Cox, 


Hilliard v. Jeffreſon, 


Hockley v. Lamb. 


Hodſon v. Trodgin, 
Hoe v. Nathrop. 55 
Holdin v. Sutton. 
Holdroid v. Liddel. 
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Hook v. Hawkins, 
Hook v. Moreton, 
Hool v. Bell. 
Hooper v. Hurſt. 
Hophins v. Geer y. 
Hopkins v. Squib. 
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Horne v. Hunter, - 
Horne v. King. 


Horne v. Lewin. 


Horton v. Coggs, 
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Leving v. Calverly. 
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principal Ofies of the Law, |, 
Paſch. 6 Will. & Mar. 1694. | | 


IR John Somers knight, Jord keeper of the great ſeal of Eng- 
land, P created about Eaſter term 1693, bring 45 #fforney 
gener . | + 360 TY : . | 


Sir John Trevor knight, maſter of the rolls, created ſo when Sir 
John Somers was made lord keeper. | 


Sir John Holt knight, chief juſtice. 

Sir William Gregory knight, 1) 

Sir Giles Eyre __ 13 | 

Sir Samuel Eyre knight, made a .. 3 : 
juſtice of the King's Bench this va- Juſtices of the King's Bench. 
cation in Sir William Dolben's room, | | . 


| who died loft term. by 


Sir George Treby knight, chief juice. 
Sir Edward Neville knight, | | 92 85 
Sir John Powell knight, Pes of the. Common Pleat. 
Sir Thomas Rokeby knight, | 


Charles Mountague eſquire, chancellor of the Exchequer. 
Sir Robert Atkins knight of the Bath, | chief baron. 
Sir Nicholas Lechmere knight, ©, | 
Sir John Turton knight, barons of the Exchequer. 
Sir John Powell knight, DF 

Sir Edward Ward knight, attorney general, 


dir Thomas Trevor knight, ſolicitor general, | 


Sir 


— 


The principal Officers of the Law. 


Sir Ambroſe Philips knight, ] 
Sir William Wogan knight, 
Sir Nathaniel Bond knight, 1 
* S.,, John Trenchard, knight, {| © s. ſerjeants. 
Sir George Hutchins knight, | 
Sir Henry Gould * 3 


Sir. William Williams knight and) 
bart. 
Sir William Whitlock knight, 
Sir Nathaniel Powell ME and 
bart. 5 | | 
John Conyers eſquire, . ng s counſel. 
William Cowper e/quire, 
Aglionby eſquire, 
Edward Clerk eſquire, 8 
William Farrar fquire, ] 


Term. 


3 | 


Ierm. Paſch. 


6 Will. & Mar. B. R 


Jir John Holt Ks. Chief Fuſtice. = 
Jr William Gregory R. 
Sir Giles Eyre Kt. ft Juſtices. 
Sir Samuel Eyre K kt.. 


Rex & Regina verſe Tucker. 
Intr. Hl. 4 & 8 5 Will. & Mar. Rot. 22. B. R. „ 


5 Egiald Tucker brought a writ of error to reverſe his at- l 6% 
_ tainder of high treaſon before the Iuſtices of gaol-delive- 633. - _ 
. ry in Somerſetſhire in 2 Jac. 2. for having been in the N 
= rebellion of the duke of Monmouth. The. counſel” for Foger 186. 
"Tucker aſſigned ſeveral errors in the record, but all were over-ruled:: T2008 95+ | 
except two; one, That the words contra ligeantias ſuae debitum — 8 ; 
were omitted in the Indictment; the other, That the words ſecreta Co. Lit. 129. 
membra amputentur were omitted in the Judgment. This caſe Pyer 155. | 


* 


was often argued by counſel, as well for the King as for Tucker; fond B.R, 


A g . reverſe an 
and this Term the Judges gave their opinions ſeriatim, that the at- artainder in 


tainder ought to be reverſed. . And the reaſon of their reſolution bib treaſon 


* + 


(wherein they are all agreed) was, for that allegiance is the mutual 5 7a 

bond between the King and . ſubjects, by which the ſubjects owe 4 be 

duty to the King, and the King protection to his ſubjects; and Allegiance 

treaſon is the breach and violation of that duty of allegiance which! 

the ſubject ows to the King. If there is no allegiance; there can 

be no treaſon, - Where the King does not owe protection $0 the Who is indit- 

criminal, nor the criminal allegiance to the King, the criminal fo, 3 

cannot be a traitor, For this reaſon an alien enemy cannot be in- H. v. C. 10. 

dicted of treaſon, but ſhall be tried and executed by martial law; 

15 Hen. 7. Perkin Warbeck's caſe. 7 Rep. 6. b. Calvin's Cale. 

But-an alien friend, who abides in _e kingdom, owes allegiance - 
| the 


2 Term. Paſch. 6 Will. & Mar. 
the King, and therefore he may commit treaſon ; and if he does, 
his indictment ſhall be contra ligeantiae ſuae debitum. The caſe of 
Stephono Ferrara de Gama and Emanuel Leis Tinoco, 7 Rep. 6. a. 
Caluin's caſe. A fortiori in the caſe of a man naturally born a 
ſubject to the King the indictment for treaſon ought to conclude 
ſo. As to what was ſaid by Levinz and Gould ſerjeants, that the 
omiſſion of theſe words was ſupplied by the words ligeantiam ſuam 
minime ponderans, and by the other words which follow after, contra 
dominum regem verum naturalem et ſupremum dominum ſuum, which 
words (as they ſaid) neceſſarily imply, that Tucker was a liege ſub- 
je& to the King, and conſequently that this treaſon was committed 
Pi. by him contra ligeantiae ſuae debitum : the court gave this anſwer ; 

wy cory that indictments cannot be made good by implication. Sr. Pl. Cor. 

tion ill. 96. 4. As to the omiſſion of the words ſecreta membra amputentur 

See 2 Hawk. in the judgment, Juſtice Samuel Eyre gave his opinion, that the 

4 v attainder ought not to be reverſed for this reaſon, becauſe there is a 

Certainty ne- Multitude of books, which warrant that omiſſion. But Juſtice 

duden In- Giles Eyre ſeemed to think, that theſe words ought to be inſerted. 

in the books, becauſe the conſtant practice now warrants it; but 
by reaſon of the multitude of Precedents in the books, doubted as 
to the point. Holt Chief Juſtice would not give any opinion upon 

„ - »this point. But for the other reaſons the attainder was reverſed, 

And upon error brought in Parliament this judgment of reverſal 
in B. R. was affirmed Jan. 22. 1694-5. - | 


Comb 369. Note; Holt Ch. . declared, Mich. 4 Will. in argument on 
Carid. 348. the caſe of the King and Walcor, that in this caſe of the * 
Show. Pzz and Queen and Tucker no notice was taken of the omiſſion of 
Caſes 127. the words ſecreta membra amputentur, neither in the King's Bench 
2 Salk. 632. nor in Parliament.; but that the Judgment was reverſed only for 
the omiſſion» of the words contra ligeantiae ſuae debitum in the 
King's Bench, and for the ſame reaſon the Judgment was affirmed 
in Parliament. ; ; Ys EET 


LL Oliver ver. Thomas, 
Intr. Paſch. 5 Will. @ Mar. C. B. Rot. 653. 
5. C. Lev. 167. 3 . for fees due to the plaintiff as an attorney. The 


defendant pleaded the ſtatute of limitations. On a demurrer 
by plaintiff adjudged a good plea. td 
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Jectment. Special verdict that Jahn Knolls ſeiſed of the Lands 8. C. 4 Mod. 
in which, Gc. had: iſſue Jabn and Richard his ſons, and de- 355: 


heirs of the deviſor : the deviſor died. John the: ſon fuffered a — 
common recovery to the uſe of himſelf for life, and after to the 2 Wan. 57. 
defendant in fee: the plaintiff claimed under Ncbhard, viz. leſſee 
of the eldeſt ſon of Richard. And it was adjudged, 1. That this 


limitation to the heirs male of Jobn was not any executory deviſe, 
but a plain contingent remainder, 2, That it was ill, becauſe 
there was no freehold to ſupport it, and therefore that the remain- 
der over to Richard well took effect. And Judgment was given 5 
for the Plaintiff, 2 Leon. 70. Challoner verſ. Bowyer. 


Orby ver/. Hales, N 
Intr. Tin. 4 Will. & Mar. C. 


1 $3.4 


1* was adjudged in this caſe Mich. 5 Will. & Mar. that if the 8. C. 4 Mod. 
Juſtices at the quarter ſeſſions make an order by virtue of 2 V. 3%” ↄ. 
& M. c. 15. for the diſcharge of poor priſoners, which order is 

not warranted by the ſtatute (as if the priſoner was in execution 

for more than 1000.) and the ſheriff diſcharge the priſoner ac- 


cordingly, he ſhall not be liable to an eſcape. Ex relatione . 
m'ri Place. | | 2 © | | 


| Qu. Becauſe in that caſe the Yuſlices had no cl Gies, mn 
the ſheriff is bound to take notice at his peril for what ſum 
bis priſoner was charged in execution? | 


Richards ver. Newton. | a 
| | | be | 7 296. 
Intr. Paſch, 6 Jill. & Mar. B. R. Rot. gg. ge 23 


N ſcire facias againſt an executor. upon a jud 55 — 2 
| | upon a judgment againſt the Skin. 55. 
] teltator, he pleaded plene adminifirauit generally. The plain J- 
eff demurs ſpecially, becauſe the defendant hath not ſhewn how 4 Gag 
| | | he Facias upon a 
judgment. 


— — 


4 0 Te erm. Paſch 6 Will. N Mar. 


he bath adminiſtred. And it was adjudged not to be a good pla. 
Micb. 6 Will. & Mar. Ex relatione m'ri one. | 


\ 
Ho it ack have been upon a general demurre, or 1 
iſſue had been . thereon Þ \ 
Hanſon very. Hellwell. ES Z 
Intr. Trin. 4 Wil. E Mar. C. B. Rot. I 470. 4 
| ba treſpaſs the writ was, Qyare bona ef catalla fua cepit; and 2 
the count was of a cow. Not guilty pleaded, and a verdict for N 
the plaintiff, Judgment was arreſted Mich. 5 V. & Mar. See 
Hob. 37. F. N. B. 68. 20 Hen. 6. 42. 7 Ed. 4. * Keil. 
. 211. 0. Ex relatione m'ri Place. 
By 5 ow lei ie Cutterſon. ; 
5 Intr. Hil. 5 Will. & Mar. C. B. Rot. 1700, 


| Officer cannot | ba treſpaſs and falſe impriſonment the defendant juſtified under 

detain for fees. I an arreſt by virtue of a warrant, &c. and that he detained the 
plaintiff until he paid him 15. and 44. for fees. And judgment 
this term was given for the plaintiff, fecauſe the defendant cole 
not detain for his fees. Ex relatione m'Ti Place. 


f „ Ball very. 3 C. B. 


' Court will N debt for rent, The defendant pleaded an eviction by elegit, 
take notice of 1 tete 15 July. And adjudged Mich. 5 Will. & Mar. that the 
Trinity term, elegit was void, for the court will take notice that it was as 7gled out 


. 2.1557, of Term. Ex relatione 3 m'ri Place. 
58. 


Naſh ver . Hemmings. 
Paſcb. 6 Will. & Mar. 


# 


Jet — gur for ſo much money pro uno dolio vini py- 
racei, Ang Upon a demurrer adjud ed fo the plaw- 
ff. Ex relatione m'ri Alls. l a 
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Iatr. Hil. 2 Will. & Mar. Rot. 148; 


— * 


H E plaintiff brings an ejectment againſt the defendant for s. C. Caſes ia 
the rectory houſe of Exeter college in Oxford, and declares ay ot, . 

upon a demiſe to him by Fobn Paimer, Sc. Upon the gn. 44) 

; general iſſue pleaded the jury find a ſpecial verdict. 1 Salk. 403. 
They find, that Exeter college in Oxford (to the rectors and ſcho- Sue ef 
lars of which the rectory houſe in which, &c. appertains) was Ereter college 


founded by Walter Stapleton biſhop of Exeter, for a rector and a in Oxford. 


— 


certain number of fellows: That the rector and fellows are a body 
politick, &c. incorporated by letters patent of queen Elizabeth by the 
name of Rector and 3 Exeter college in Oxford, Sc. They 
find divers ſtatutes of the college. 1. They find one which appoints 
the biſhop of Exeter and his ſucceſſors to be viſitors ; but that he 
ought not to viſit ex officio, but once in five years (unleſs he be 
requeſted by the rector and four of the ſeven ſepior fellows) and 
that this viſitation ought not to continue longer than three days: 
They find alſo another ſtatute, which enables the viſitor to deprive 

| the rector, if he obtain the concurrent aſſent of the ſeven ſenior fel- 

_ lows, in caſe the rector miſbehave himſelf: They find another ſta- 
tute which enables the rector to deprive any of the fellows, for in- 
continency, Cc. The jury find further, that the defendant Dr. 
Bury was rector of this college AJ. D. 1689. 1 Will. & Mar. 
That he upon the 16th of October in that year deprived Mr. 3 : 

| * 


* 


2 * * 
1 


"© . "Term. Trin 6 Will. & Mar. 


Colmer, one of the fellows, for incontinency: That John Colmer 
entred his appeal with the biſhop of Exeter viſitor of the college, 
who after having heard his appeal ſent his chancellor in March 1690 
with him to the college, to reſtore him: That the rector and the ſeven 
ſenior fellows denied to give him admittance : They find, that the bi- 
ſhop of Exeter iſſued his citation, for appointing a viſitation the 16th of 
June following, which citation was ſerved upon the defendant, then 
rector, by Webber : That the biſhop upon the 16th came to the 
college, where he found the gates of the college ſhut againſt him, 
ſo that he could not obtain admiſſion: That the biſhop then and 
there adminiſtred an oath to Webber concerning the ſervice of the 
citation. They find, that upon the 2oth of July in the ſame year 
the biſhop iſſued another citation for appointing a viſitation to be held 
the 24th re They find, that upon the 24th the biſhop 
held a viſitation : 


t upon the 25th he ſuſpended five of the ſe- 
ven ſenior fellows for contumacy : That upon the 26th, with the 
conſent of the then ſeven ſenior fellows, he deprived the defendant 
then rector for contumacy : The jury find that Mr. John Painter 
was made, &c. rector, and entred in the premiſſes, and demiſed 
to the plaintiff for | Years, who entred : That the defen- 
dant entred upon him, and that the plaintiff brought this ejectment. 
Et ſi ſuper totam materiam, GWS. „ 


After ſeveral arguments at the bar in this caſe the court of 
King's Bench was divided in opinion, viz. the three puiſne judges, 
Gregory and Giles Eyre and Samuel Eyre juſtices were of opinion 
that judgment ought to be given for the defendant. Holt Chief Ju- 
ſtice contra held, that it ought to be given for the plaintiff, 


The three judges, who argued for the defendant, made two 
points in this caſe. 1. If the King's Bench had any juriſdiction to 
examine into the proceedings of the viſitor of the college, and to 

give relief to the party oppreſſed by them. 2. Admitting that 
the King's Bench had a juriſdiction to examine the proceedings of 
the viſitor; if his proceedings in this caſe were warrantable by 
the ſtatutes of the college, or any law. | 


B. R. cores I. As to the firſt point, they reſolved, that to the King's Bench 
e belongs authority, not only to correct errors in judicial proceedings, 
Je" put other errors and miſdemeanors extrajudicial tending to the op- 
|= of the ſubject, for which they relied on 11 Co. 98. Bagge's 

caſe. ; 


Colleve a Is +2: They held that a college was a temporal or lay corporation, 
8 of the ſame nature with an hoſpital. And they — 3 diffe- 
rence in Bagge's caſe 99. 6. that if a lay man be patron of an 

” N | hoſpital, 
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hoſpital, he may viſit it, and depoſe or deprive, upon good cata. Ifa lay patron 


the maſter; but if he deprive him without juſt cauſe, and by co- — 


lour thereof the maſter be ouſted, he ſhall have an aſſiſe, becauſe maſter wrong- 
the common law will not permit any perſon grieved to be. without fally, an ale 
remedy. And though the founder had an abſolute power over his 5a of the or- 
foundation, yet he could not exclude the juriſdiction of the com- dinary. 
mon law; no more than if a man ſhould deviſe lands between A. A man cannot 
and B. and his intent was, that if any difference ſhould ariſe be- ni,, 
tween them about the lands, it ſhould be determined by os az 
without proceſs z this appointment would be vain, and the party 

grieved might have his remedy by the law. Beſides that the law 

will not allow any cuſtom, which in any manner may tend to the 
ſupport of arbitrary power, Litt. ſect. 212. Co. Litt. 141. and 

for this reaſon will not permit the viſitor to be without controul. 

And for theſe reaſons they were of opinion, that they had here ju- 

riſdiction (the whole matter being found ſpecially) to examine and 

correct the erroneous proceedings (if they were ſuch) of the viſitor. 


| But they agreed, that if the ordinary deprive a maſter, who is ec- 


cleſiaſtical, without juſt cauſe, he ſhall not have an affiſe, becauſe 
he hath other remedy by appeal. 8 A. 29. 31. 13 Rep. 70. 
Dy. 209. Coveney's caſe, Dyer 273. TEL 


As to the ſecond point, if the proceedings of the viſitor were 
warranted in this caſe by the ſtatutes of the college, or any la. 


1. Firſt they reſolved, that the common law takes no notice. of The common 

viſitors; but that they were introduced by the canon law, which lau does net. 
viſitors. 

into the common law by act of parliament, or received time out of yigation was 
mind, &c, and then it is become part of the common law. But introduced by 
the canon law concerning. viſitors hath not been incorporated; into Gith Fg — | 
the common law by any of theſe means, and conſequently is not 179. 
binding to the ſubject. But the means, by which the proceedings Canons bird 
of the viſitor ought to be tried and examined, are the ſtatutes not, 0% 
of the college; and therefore it is now to be ſeen, if he hath pur- 
ſued the authority that they have given him: for they were of opi- Authority 
nion that he had but a bare authority, and conſequently any act — 
greater or leſs than was warranted by this authority, was void. = 


law obliges not the ſubjects of this realm, unleſs it be incorporated take notice of 


2. They reſolved, that the viſitor had not here purſued the ſta- 

tutes of the college for two reaſons. 1. Becauſe they held, that wha a vift- 

the adminiſtring of the oath to Webber was a viſitatorial act the 16th tutorial a& ? 
of June, and for this reaſon, accounting that day one of the three 
days of viſitation, he had not any authority to viſit upon the 
26th of Jul, upon which day he deprived the defendant, becauſe 
the ſtatutes provide expreſly, that þe al not hold a viſitation but 
| : FL RH once 


1 


2 


— — 
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once in five years, unleſs he be requeſted by the rector and four of 
the ſeven ſenior fellows (which was not as the jury hath found in 
this caſe) and that the viſitation ſhall not continue more than three 
days; but the 26th of July (ſuppoſing the 16th of June to be 
one of the days of viſitation) was the fourth, and conſequently all 
acts done upon it void. 2. The ſtatutes appoint that the viſitor 
| ought to have the concurrence of the ſeven ſenior fellows to the 
Fellows ſuf- deprivation of the rector; but they were of opinion, that the 
pended conti- ſuſpended fellows continued fellows, notwithſtanding the ſuſpen- 
AG TE: fion, and for that reafon the viſitor in this caſe had not the concur- 
rence of the ſeven ſenior fellows, and therefore the deprivation of 
the rector was void. And for theſe reafons judgment, by them, 
ought to be given for the defendant. ST | 8 


Two forts of Holt Chief Juſtice contra for the plaintiff argued, that there are 

corporations. two ſorts. of corporations, the one conſtituted for publick govern- 

. ment, the other for private charity. The firſt, being duly crea- 
ted, although there are no words in their creation, for enablin 

their members to purchaſe, implead, or be impleaded, yet they 

may do all theſe things, for they are all neceſſarily included in, and 

incident to, the creation. 10 Co. 30. 6. 1 Ro. Abr. 513. Tit. 

What corpo- Corporations, And theſe ſorts of corporations are not ſubject to any 

yay" <1 vi- founder, or viſitor, or particular ſtatutes, but to the general and 

common Jaws of the reaim ; and by them they have their mainte- 

8 Ed. 3. 70. nance and ſupport. But the laſt ſort of corporations, which is 


Yes: 6% conſtituted for private charity, is intirely private, and wholly ſub- 
]eect to the rules, laws, ſtatutes, and ordinances, which the founder 
| ordains, and to the viſitor whom he appoints, and to no others, 
* 9 And if the founder has not appointed any viſitor, then the law 


pointment of appoints the founder and his heirs to be viſitors. For viſitation 
a viſtor, isvi- (by him) was not introduced by the common law, but of neceſſity 
. was created by the common law. 10 Rep, the caſe of Sutton's He. 
Viſitation by pital. Patronage and viſitation both riſe from the founder; and 
_ conn the office of the viſitor by the common law is to judge according 
Office of vi- to the ſtatutes of the college, to expel and deprive upon juſt occa- 
ſitor. ſions, and to hear appeals of courſe. And from him, and him 

only, the party grieved ought to have redreſs; and in him the 

founder hath repoſed ſo entire confidence that he will adminiſter 
His determi- juſtice impartially; that his determinations are final, and examin- 
Rane 55 able in no other court whatſoever, 5 


T. Jones 175- As to the objection of the other fide, that if the maſter of an 
hoſpital be deprived by the patron without juſt cauſe, that he may 
College and Have an aſſiſe, and that a college and hoſpital are of the ſame 
vet apae wigs nature; he agreed, that a college and hoſpital were of the ſame na- 
ture; but as to the objection that the maſter may maintain 4 
: aſſiſe, 


* wes ” 95 
wo » 
0 n FE 
3 


55 ; =. De 5 ns 5 
Term. Trin. 6 Will. & Mar. 9 
Aſliſ⸗ 0 he anſwered, that the maſter could not maintain an aſſiſe, Maſter 3 
2 he is not ſole ſeiſed; and of that opinion, he ſaid, Hal — þ | 
chief juſtice had been often heretofore; and for this reaſon he de- therefore can- 
nied the opinion in Coveney's and Bagge's caſes to be law, as Hale not haveaſlize. 
<hief juſtice had done before; beſides that theſe caſes are grounded 
upon an error, for they rely upon the 8 Af. 29, 30. for warranting 
that opinion, where in truth the 8 4. does not warrant any ſuch 
opinion. | 


err: 


2. He was of opinion, that the proceedings of the biſhop in this 1 
caſe were well warrantable by law ; for (by Lim) the arrival of tze 
biſhop at the college the 16th of June, and the adminiſtring of the 

oath to Webber, were not viſitatorial acts, becauſe the gates were 

ſhut againſt him, ſo that he could not obtain admittance. | 


3. By him alſo, contumacy was a good cauſe of deprivation, apy" M 

which all the other juſtices agreed, and then {by him) although 5... 

the ſuſpended fellows continue fellows ſtill, and although the viſi- 

tor had not the concurrence of the ſeven ſenior fellows to the de- 

privation of the rector, according to the ſtatutes of the college; 

yet the deprivation in this caſe was well warrantable by the law ; _ ; 

becauſe that (by him) the viſitor by the common law. had the ſole Power of the 

irs of depriving as incident to his office, which the founder, 
ving created him viſitor, could not reſtrain ; no more than if the 

king creates a corporation of a mayor and aldermen, with a clauſe 

in the patent, that upon the death or amotion of any of the alder- 

men, the mayor and the other aldermen may within eight days af- 

ter the death or amotion of the alderman ele& another in his place ; 

although no election be made within the eight days, yet they may 

make election at any time after; for the power of election is inci- 

| dent to them as being a corporation, and the affirmative power in 

the ee could not take away the implied power given to them 

| by the law. 1 Roll. Abr. 513. For which reaſons he was of opi- 

nion, that the biſhop in this caſe had not done more than the law 


. 2 | approves. But however that be, he concluded, that this college 


was a private corporation, that the founder having created the bi- 

ſhop viſitor, the juſtice of his proceedings was not examinable in 
s court, or in any other; for which reaſons he was of opinion, 

that judgment ought to be given for the plaintiff. But the three 


3 being of a contrary opinion, judgment was entred for 


Upon a writ of error brought in parliament (becauſe this was by Jodgment of 
original) ti judgment was reverſed, And afterwards in Hilary term — ee 
1694. Sir Edward Ward attorney general and Mr. ſerjeant Pemberton what court 


Pl 


moved, that this court would enter judgment for the plaintiff; e 
| 5 = ; by judgment Jer © 
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judgment ought to be entred, and that ought to be, either by this 
court, or the houſe of lords; but the houſe of lords cannot enter 
judgment, becauſe they have only the tranſcript of the record, 
therefore this court of King's Bench ought to do it, ne deficeret ju- 
flitia, And they compared it to the caſe of Faldo werſ. Ridge, 
Yelv. 74. where upon judgment 77 B. R. for the defendant in treſ- 
paſs error was brought in the Exchequer chamber, and the firſt 
judgment was reverſed, and upon the record returned in B. R. the 
court there gave judgment, that the plaintiff ſhould recover; other- 
wiſe they ſaid, that the law would be defective ; and a precedent 
was ſhewn in 1/inchcombe's caſe, 38 Elis. where the ſame courſe 
was taken. | 8 | 


SEE BS! 


, 
„ 


© 


"The record i- But by Holt chief juſtice, The houſe of lords have in judgment 


ſelfis removed of law the true record before them, and not the tranſcript; for the 


out of done Writ of error ſays, recordum et proceſſum, and not tranſcriptum. 


of lords by And he took this diverlity ; if ejectment is brought in B. R. and 


Once upon ſpecial verdict judgment is given for the defendant, if upon 


When the ex- error in the Exchequer chamber this judgment be reverſed, the 


chequer 


chamber gan Exchequer chamber ſhall enter the new judgment for the plaintiff; 


enter the new but if it had been given in B. R. for the defendant upon demurrer, 


judgment and this judgment reverſed in the Exchequer chamber, the King's 
Pos 1et Bench ſhall enter the new judgment for the plaintiff; becauſe the 


Exchequer Exchequer chamber could not award a writ of inquiry of dama- 
ges. He ſaid further, if judgment be firſt given for the plaintiff, 


chamber can- 
not award a SY ; . 
writ of inqui- and this judgment be reverſed upon error, the defendant is in ſlatu 


ry of dama- 29, and there he has no need to enter a new judgment. But 
wI when judgment is given firſt for the defendant, and this is rever- 
ſed upon error, a new judgment ought to be entred, to put the 
plaintiff in poſſeſſion of that which he demands. And it was ad- 
judged by all the court in the principal caſe, that the King's Bench 
cannot enter the new judgment for the plaintiff; becauſe when the 
King's Bench had given judgment upon the original, it had wholly 
executed its authority, ſo that it could do no more. And there is 
no precedent that ever the King's Bench did enter a new judgment 
upon a reverſal in parliament of a judgment given in B. R. And 
afterwards upon application to the houſe of lords they gave the 
new judgment, as Holt chief juſtice reported in B. R. Micbh. 

8 Will. 1096. | . . | 


Rex & Regina ver/. Knollys. 


8. C. Salk, I: TE 
roo.” N indictment was found at 7icks's Hall againſt the defendant 


8 * by the name of Charles Rnollys Eſq; for the murder of cap- 


S. C. Cab. tain Lawſon (who had married the ſiſter of the defendant) and this 
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zndictment was removed by certiorari into the King's Bench, where 
the defendant pleaded a mſnomer in abatement, K. that Wilkam 
Knollys viſcount Walling ford by letters patent under the great ſeal 
of England (which he produceth in court) bearing date the 18th 
day of Auguſt 2 Car. 1. was created earl of Banbury, to have and to 
hold the dignity to him and the heirs male of his body lawfully 
begotten, &c. that William had iſſue Nicolas, who ſucceeded W:l- 
lem in the dignity, from whom the dignity deſcended upon the 
defendant as ſon and heir to Nicolas; et boc paratus eſt werificare, 
Sc. The Attorney General replies to this plea, that the defendant 
upon the thirieenth of December 4 Will. & Mar. preferred a peti- 

tion to the houſe of peers then in parliament aſſembled, that he 

might be tried by his peers, and that after long conſiderations and 

debates the houſe of peers diſmiſſed his petition, ſecundum legem 
parliamenti, and diſallowed his peerage, and made an order, that 

the defendant ſhould be tried by the courſe of the common law, &c. 

To this replication the defendant demurred, and the Attorney Gene- 
ral joined in demurrer. And after divers arguments at the bar by 

Sir Edward Ward Attorney General, Sir Thomas Trevor Solicitor 

General, Sir William Wilkams King's counſel, for the King and 

2 and by Serjeant Pemberton, Serjeant Levinz, and Sir Bar- 

tholomew Shower for the defendant, this day, vis. the 2oth of 

June the court of Kin'gs Bench in ſolemn arguments at the bench 
unanimouſly gave their opinions for the defendant. But becauſe 

the reaſons of Sir Samuel Eyre, Sir Giles Eyre, and Sir Wilkam 

Gregory juſtices, were comprehended in the argument of my lord 

chief juſtice Holt, I have omitted them here, to avoid repetition, 


and have only collected here the following imperfe& notes of his 
moſt excellent argument. OIL; 
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He ſaid at the beginning, that ſince this caſe was of ſo great im- 
portance, that in ſome manner all the nobility of England had 
ſome concern in it, and ſince this caſe had given occaſion to many 
debates in the houſe of Lords, and ſince there were many perſons . 
of great quality, who had made reflections upon the judges of the ) 
King's Bench, for not having before this time brought the defen- 1 
dant to his trial; he hoped that the audience would give him 


their pardon, if he examined the queſtions hereaſter ariſing a little 
at large. 


In this caſe (he ſaid) two queſtions would ariſe. 
1. If the plea be good ? 
2. Suppofing it to be ſo, if the replication * confeſſes and avoids | 
the plea ? | 5 | | 
2 . 9 8 0 
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To the plea (he ſaid) the council for the king had taken three 
exceptions. | + 


1. That it does not appear that Banbury is in England. 


2. That Mr. Kollys ought to have averred, that he is wnus pa- 
rium regni Angliæ, for it may be that he is an earl of Ireland, or 
of Scotland, and then he has not any title to be tried by the lords 
in this realm. 5 | £ 


3. That he ought to have concluded his plea with prout pater 
recordum, or ought to have produced a writ to certify tha the 
was earl of Banbury. F. N. B. 247. b. Reg. orig. 287. 1 Cro. 205. 
Lord Savil's caſe. Baron or not baron being triable by record. 


22 Aſiſe 24. Br. Aſſize 240. 


To give anſwers to theſe objections more effectually, he thought 
| it much to the purpoſe to conſider, what an earldom was origi- 

In hat aa nally; and he ſaid, that an earldom conſiſted in three things here- 
earldom con- tofore. ; | 
ſits ? ay 

1. In dignity. 

2. In office. 

3. In divers poſſeſſions. 


Dignity of an As to the firſt, before the time of Edward 3: there were but 
ear! how ere two titles of nobility, v/z. earls and barons. Barons were origi- 
nally created by tenure, afterwards by writ; and laſtly, Richard 2. 
in the eleventh year of his reign, by letters patent under his great 
ſeal created John Beauchamp of Holt baron of Kidderminſter, and 
left a precedent, which all his ſucceſſors have followed down to this 
time. 1 Inſt. 16. 6. But earls were always created by letters pa- 

Caſes in par- tent. The empreſs Maud created Milo of Glouceſter earl of Here 
lament 5- ford by her letters patent. Seld. titles of honour 536. | | 


| Office of an As to the ſecond, an ian conſiſted in office, for the defence 


N de of the King and realm. Bract. li. 1. cap. 8. Earls comites] had 

not their denomination from the county, but a comitando regem. 

9 Co, 49. And becauſe it is an office, it may be intailed within 

Weſtm. 2. cap. 1. 7 Co. 33, 34. Nevil's caſe; and although the ſta- 

tute 26 Hen. 8. cap. 13. had never been enacted, an earldom had 

Forfcitable. been ſubject to forfeiture by the committing of high treaſon. 7 
Co. 34. a. | | 

* 
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As to the third, an earldom conſiſted in rents, poſſeſſions, &c. Poſebons. 
but in proceſs of time they decreaſed to 20 l. per annum, and ne- 
vertheleſs the heir ſhould pay 1004. relief within Magna Charta; 
but at this day it conſiſts only in dignity and office, which extend 
over all the land. N | e 


2. He conſidered, that the great ſeal in England is appropriated Gfeat ſeal re- 
to this realm, and that which is done under it ought to bear rela- — _ 
tion to England, and to no other place. If the King of England 
| before the conqueſt of Treland had by letters patent conferred a title | 

of honour, the patentee ſhould have been an Enghſh peer. It is The King 
true that the King may create an Iriſb earl under the Engh/b great Tay create an 
| ſeal. Seld. tit, of honour 694. Prynne's Animadverſions 316. but * — 
then there ought to be expreſs words; for where by the prerogative ſeal of Eng- 

a ſpecial act is done, there ought to be expreſs words, and it ſhall 2 
not be taken by implication. And farther, an act of parliament ee 
ſhall not extend to Ireland, unleſs it be particularly named. And ken by impli- 
therefore, to intend the defendant in this caſe to be an Iiſb peer is ction. 
foreign, and ought to be rejected. | $7 4 Statutes ex- 

7 Jy tend not to 
B F treland without naming it. Intendment. 
3. He was of opinion, that the place from whence the patentee Place of title 
takes his title is not neceſſarily to be in England; nor in reality is there 2% necellary- 
any neceflity, that there be any place. Albemarle is not within Eng- 
land, and nevertheleſs at the time of the making of Magna Charta 
there was an earl of that title, and there have been dukes who have Caſes in par- 
| born _— very lately, A man was an earl, and he had no wer hy 
county. Seld. tit. of honour 696. Ed. 3. 35. Rot. 6 Edw. 3. ©") without 
u. 16. in the Tower. He ſaid, this bs bad . made inquiry, ir e 
| there were any ſuch place as Rivers, but he had never been able to 
find any ſuch place, only that it was the name of the earls of De- 
voſtrre in the time of King Stephen. Here is then a ſufficient an- 


: F | £ | ſwer to the firſt objection to the plea; for if in the creation of an 
* carl the place is not neceſſary (as by what he had been ſaying it is 


apparent that it is not) it was not neceſſary nor material, to make 
an averment, that Banbury is within England; but the defendant 
being heir to William, who was created earl of Banbury under the 
great ſeal of England, fhall be an Engliſh peer. 


As to the ſecond objection to the plea, that the defendant ought 

2 averred, that he is anus uc. regni Angliæ, he 3 

ed, that what is apparent has no need to be averred; but that he That which 
15 yy eons l 2 by the letters patent which he hath produced, Pon 3 
2 "ay t he muſt be of England, is ſufficiently demonſtrated ad: ” 
by what goes before, Beſides that, he does not plead this plea 
5 | 5 E 8 ns 


here, 
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| here, to make a right or title to the earldom of Banbury, but only 
Miſnomer by way of aziſnomer in abatement of the indictment; and that ni/- 

abates indift- per is a good plea, ſee 2 Inf. 595. If a knight be indicted by 
7 the name of eſquire, the indictment ſhall abate. 


The third objection to the plea was, that the defendant ought 

Baron or not, to have concluded his plea with prout patet per recordum, baron or 

uiable by re- not baron being triable by record. 22 HA. 24. Br. Af. 240. 

carl. 35 Hen. 6, 46. 6 Co. 53. a. Counteſs of Rutland's caſe, 9 Co. 31. a. 
Or, 2. He ought to have produced a writ out of Chancery, to 

certify the deſcents, and that he is earl of Banbury. F. N. B. 247. 

b. Reg. orig. 287. 1 Cro. 205. 1 


Peerage bov As to the firſt part of this objection, he confeſſed, that if the 

wiable: peerage of the defendant had been created by writ, it had then been 

triable only by record, and it had been a fatal exception ; but let- 

ters patent may be pleaded and ſhewn to the court (as in this 

cCaſe is done) and they cannot be queſtioned, but by pleading non 

concęſſit; and therefore in this caſe there cannot be any ſuch iſſue 

as baron or not baron ; morcover there being deſcents here, which 

are mere matters of fact, and triable only by the country, ſuch 

concluſion had been ill; becauſe it cannot appear by the record, if 

Nicolas was the ſon of William, or Charles the ſon of Nicolas. 

N And the books of 22 4/iſ. 24. Bro. Aſiſ. 280. ought to be un- 

| derſtood of peerage created by writ, for there was no baron created 

by letters patent until the eleventh year of King Richard 2. There 

- alſo nobility gained by marriage, and this is triable by jury. 
Co. 55. „ „„ 


Writ outof And as to the ſecond part of this objection, that the defendant 
Chancery ® ought to have produced a writ out of Chancery, &c. he anſwered, 
ify peer⸗ | : 1 | ; _— 
age. that theſe are only cautionary writs, and writs of privilege, and 
were not of neceſſity but for expedition. And ſuppoſing that the 
defendant might have had one, yet it is no conſequence, that the 
omiſſion of it ſhall be a determination of his peerage. And further, 
in all the precedents cited. on the other fide, there were no letters 
patent pleaded (as in our caſe) ſo that it could not appear to the 
court, without ſuch writ, that the party was a peer. So that he 
was of opinion (and all his brothers agreed — 1 —— in all theſe 
points) that the plea was very good. 27 | 


The queſtion then will be, if the replication confeſſes and avoids 
the plea? which is in effect, if the defendant is concluded from 
his peerage by this order of the houſe of lords: And. he was of opi- 
nion, that he was not for four reaſons. | 


1. Becauſe 


5 


. 
— 

1 

5 


„*** 


IS 


Term. Frin. 6 Will. & Mar. 


1. Becauſe this order was not a judgment by parliament. Order bythe 


| | ; baiouſe of peers 
2. Admit that it was a judgment, yet of an original cauſe the neut by i. 
houſe of lords has no juriſdiction. Os wo 


2 There was no plea depending in the houſe of lords concern- 
ing the right of the earldom of Banbury. | = 4 


4. There is not here any judgment to bar him of his title. 


As to the firſt, he ſaid that the parliament conſiſted of the King, Of what the 
the lords ſpiritual and temporal, and the commons. The judicial Pa gH,a 
power is only in the lords, but legally and virtually it is the judg- jodieial pow- 
ment of the King as well as of the lords, and perhaps ef the com- er in whom. 
mons too. Ryl. pl. parl. 124, 145, 184, 195, 198. Writs of er- Error in par- 
ror to remove records out of the King's Bench into the houſe of len. 
lords run, coram nobis in præſens parkamentum ; but in this ſuppo- 
ſed judgment the King is excluded. If one may give credit to ann 
old advocate, Feta, cap. 17. he ſays, that all matters of authority Julie is 
and juriſdiction are derived from the King. n 

The houſe of lords has a double authority, as the parliament, The houſe of 
and the courſe of the houſe; between which we muſt diſtinguiſh peers tas ** 
by their ſtile. And their proceedings are of different effects in law;.,j,, 
for journals are not records of parliament, and therefore we cannot journals are 
take notice of them. Hob. 110, | not records, 


and B. R.can- 
not take notice of them. 


Judgments ought alfo to be given in their proper ſtile; and Judgment gi- 
therefore if the 5 Bench, which is held coram 7ege, enter 5" the o- 
judgment by the juſtices of the King's Bench, it is void. But in „, * 
| = wee e caſe there is no mention made of the King; therefore 
== this judgment is not given in the proper ſtile, as appears by what 

las been ſaid before, 123 p £ 


As to the ſecond he ſaid, that the houſe of lords has no juriſe The peers 
diction in an original cauſe, becauſe that ſupreme coutt is the laſt hats 
reſort. Beſides, that for the moſt part original cabfes' are mixed gina! cauſes. 
With matter of fact, and it is unworthy of ſo ſupreme a court, to Cannot try 
try matters of fact, for. which reaſon error of fact in B. R. muſt of matters in fact. 


neceſſity be brought before the ſame judges of B. R. Erroe * 8 
i EY | | B. R. 
2. If the rhament took ce * | 1 it: nt 
- oaks hun oo took conuſance of original cauſes, the party 


appeal, which the common law indulgeth in all 
reaſon the parliament is kept for the laſt reſort; and 
5 cauſes 


Caſes, for which 
2 


16 Term. Trin. 6 Will. & Mar. 


| | cauſes come not there, until they have tried all judicatories. With. 
Earl of Mac- jn theſe four years judgment was given againſt the earl of Maccig . 
25 7 field in the exchequer, he brought error in the houſe of lords, and 
L the queſtion was, if by the 31 Edw. 3. the Exchequer chamber 
lies not imme ought not to interpoſe. And adjudged that it ought, and the 
dtate!y in Por. writ abated. 4 Iiſl. 21, The caſe of the biſhop of Norwich, to 


hiament. 
the ſame purpoſe. 


3. He was of opinion, that this dignity differed not from an 

original eſtate at common law, for it was granted under the great 

ſeal of England, and therefore deſcendible according to the courſe 

of the common law; and it was at common law an eſtate in fee 

22 in- ſimple, but ſince Weſim. 2. cap. 2. it is an eſtate tail. 7 Co. 34. 
x Gin ai. And if the patentee be diſturbed of his dignity, the regular courſe 
ſturbed ought is to petition the King, and the King indorſes it, and ſends 1t into 
2 the the Chancery, or the houſe of peers. Sf. prer. 72. 22 Edw. 3. 5. 
So IL. Nint. Eqdw. 8. 117. for the lords have no power to judge of 
| peerage unleſs it be given to them by the King. 11 Co. Delaware's 
e ger f caſe. Jones 96. For as no peer can be created without the King's 
out the King. Conſent, who is the fountain of honour, no more can any be de- 


graded without his conſent. And an ordinance of the houſe of peers 
cannot confer peerage. Jones 104. 


— 


Peers have ju- The houſe of peers (he agreed) has juriſdiction over its own 

riſdiction over 8 5 

' their own members, 4 Int. 15, 363. and is a ſupreme court; but it is the 
members. Jaw which hath inveſted them with ſuch ample authority, and 

| therefore it is no diminution to their power to ſay, that they. ought 

to obſerve thoſe limits which this law hath preſcribed for them, 


which in other reſpects hath made them ſo great. | 


Caſe of lords The precedents which Mr. Attorney General hath cited are not 
1232 Bel to this purpoſe. That of the lords Mountjoy, Bellaſys, and Love- 
Livdace, lace 1328 was matter of privilege, The lord Mountjoy claimed 
"apap 8: 4 in the houſe of peers of the lords Lovelace and Bellajys, 

being created 5 June, 3 Car. 1. baron of this realm by letters pa- 

tent, in which there was a clauſe to precede the two other lords, 

for which he petitioned the houſe of lords, but they would not al- 

To he king low it to him: For although the King might give precedency by 
cedency, the common law, nevertheleſs in this caſe he was bound by the 11 
1 Hen, 5.} cn. 10. EL ys 


The caſes of the lords Pembroke, Stamford, and Mobun, were 
only petitions by them for a trial by their peers. If a peer com- 
mits treaſon, Cc. he ought to be tried by his peers, and therefore 
it is decent to ſubmit his trial to them, but he does not by that 
ſubmit his title to his peerage ; beſides that, if the peers make an 

| order 


* 


Term. Trin. 6 Will. & Mar. 17 


* that the itioner ſhall be tried by his peers, i they Although the 
make an K if the King to make a high ſteward, the King ry py 
may chuſe whether he will or no, notwithſtanding their order make a high 
and addreſs. 3 Lat. 31. E we — ha 

The caſe of the lord Prefton is leſs to the purpoſe, for his patent 5. 8 


was void, being made by King James 2. aſter the revolution. 


The caſe of James Percy was alſo a caſe of privilege. 


So that there is no precedent to warrant the proceedings in this 
caſe. Therefore he concluded this point, that the caſe coming be- 
fore the lords originally, all proceedings were coram non judice, for | 
they have not juriſdiction of an original cauſe ; but, as is before 
ſhewn, it might have been brought before the lords regularly, and 
then their determination had been final. | 


3. Concerning the right of the earldom of Banbury there was The right of 
no plea depending before the houſe of lords; for the defendant u, tide wa | 
did not petition to enjoy the earldom, but ſuppoſed himſelf in jorge. 
poſſeſſion, e Ns | 


4. There is not here any judgment to bar the defendant of his Judgment 
title to the earldom; for no court can give judgment in a cauſe _— * 
not depending, or which comes not in a. judicial method before pendng. 
that court; but here it is proved by what he had been ſaying, 
that the title of the earldom was not in queſtion before the peers. 

If treſpaſs be brought for a treſpaſs done in the land belonging to 
a houle, and it appear at the trial that the plaintiff hath no title to 

the houſe, yet, the court cannot give judgment, to put the party 
out of — of the houſe. 127 5 


2. A judgment ought to be compleat and formal. Therefore if Jedgment 
quo warranto be brought for uſurping royal franchiſes, the court 298) to be 
give their opinion that the defendant hath no title to them ; unleſs = 6 
they proceed and ſay, ut abinde excludatur, it avails nothing. In ua redes 
the ſame manner in the caſe between Level and Hall, 2 Cro. 284, without at «6- 
where in debt upon bond the defendant pleaded acquittal by verdict m —_— 
in another action upon the ſame bond, and the entry upon the ver 
dict was, that the defendant ſhould recover 5 againſt the 
plaintiff, er quod eat inde fine die, and becauſe there was no judg- 


ment quod querens nil capiat per breve, it was adjudged ill, 
3. Diſmiſſion js no judgment in a court of lw. Diſmiſſon is 


not a judg- 
ment. 
3 1 And 


Fl 


TiC ow wn 


— 


5 And as to the objection, that the judgment was ſaid to be given 
ſecundum legem parliamenti, which the defendant by his demurrer 
hath confeſſed; | 


| Demvrrer He anſwered, 1, That a demurrer confeſſes only matter of fact, 
confeſſes fact. and that only when it is well pleaded, but it never confeſſes mat- 


ter in law. Plowd. 85. 5 Co. 96. 


Lex parlias 2. Lex parliament! is to be regarded as the law of the realm ; but 
menti is the ſuppoſing it to be a particular law, yet if a queſtion ariſe deter- 
lay of the minable in the King's Bench the King's Bench ought to determine 
B. E ought it. Dyer 60. 14 Car. 2. C. B. Binion verſ. Evelin. The filing 


to determine an original againſt a member of parliament was adjudged no breach 


that which of privilege. If a Man be committed by parliament, and the par- 
comes before ,, - | * F hab 
them. liament is prorogued, the King's Bench will grant a Habeas corpus, 
Rinion verl. The common law then does not take notice of any ſuch law 
| N of parliament to determine inheritance originally. If there is 
arth. 137. 


| Show, 99. any ſuch, it ought either to be by act of parliament, and there 
Filing an ori. is no ſuch act; or it ought to be by cuſtom, and no more is 
— "gain there any ſuch cuſtom. But if inheritance ſhall be originally de- 
man is no terminable in parliament, where the parliament, viz. the houſe of 
breach of pri- peers, hath no juriſdiction, the peers would have an uncontroulable 
| 2 power, ef ubi jus oft vagum, res eft miſera. For which reaſons he 
grant habeas Was of opinion, that judgment ought to be given for the defendant. 
corpus tos And accordingly with the concurrence of all the other judges for 


man commit- 7 * 12 
ted by p ria. the ſame reaſons the indictment abated. 


ment after | 
prorogation. Note, that this judgment was very diſtaſtful to ſome lords, 
| and therefore Hilary term 1697. 9 Will. 3. the lord chief ju- 
Lord Hell's ſtice Holt was ſummoned to give his reaſons of this judgment to the 
llice of B. K. houſe of peers, and a committee was appointed to hear and report 
them to the houſe, of which the earl of NRocheſter was chairman. 

ns in But the chief juſtice Holt refuſed to give them in ſo extrajudi- 
cial a manner. But he ſaid, that if the record was removed be- 
fore the peers by error, ſo that it came judicially before them, he 

would give his reaſons very willingly ; but if he gave them in this 

caſe, it would be of very ill conſequence to all judges hereafter in 

all cafes. At which anſwer ſome lords were ſo offended, that they 

would have committed the chief juſtice to the Tower. But not- 
withſtanding, all their endeavours vaniſhed in ſmoak, 5 


Mich. Term. 
6 Will. & Mar. 1694 4 


„r John Holt Chief Juſtice. 
vr William Gregory] 
Sir Giles Eyre  ({Fuſtices of B. R. 
Sir Samuel Eyre 


- 


Memorandum, At the beginning of this term Sir 
Robert Atkins lord chief baron of the Exche- 
quer reſigned his office of chief baron. 

Jobn Hawles Eſq; of Lincoln's Inn was laſt vaca- 
tion made King's counſel. | ; 


— _ — 
9 A Ls * 8 war 4 
* 2 


Sir Wilfred Lawſon ver/; Story. 


I is enacted by the ſtatute 2 Will. & Mar. ſeſ. 1. cap. 5. that 8. C. Skin. 
upon any pound-breach or reſcous of goods diſtrained for rent, 8 5. 3 
the perſon grieved ſhall have a ſpecial action upon the caſe Salk. _ 
and recover treble damages and coſts of ſuit againſt the offen- Treble Cofts 
ders, Ec. Now the queſtion upon a motion was, whether the 9 2 Fill. & 
coſts thould be trebled in. ſuch action as well as the damages? And _— f Io, 
Mr. Nortbey for the defendant argued that they ſhould not; becauſe pound. breach. 

that at common law the word damna included as well damages as u **! n de. 
coſts, and therefore if the ſtatute had given treble damages without 2 168. 59. 
more ſaying, the coſts had been treble alſo. But now when the n Sa. 50. 
parliament inſerts the word coſts after the word damages, it ſhews * * 
that it was not their intent that coſts ſnould be included in the word 

damages, for then it had been in vain to inſert the word coſts ; but 

it was their intention to make a diſtinction between the coſts and 
damages. And by the omiſſion of the word treble when the coſts 

are ſpoken of, it is apparent that it was their intent that the party 

| | ſhou 


20 Mich. Term. 6 Will. & Mar. 


ſhould recover treble damages, but only ſingle coſts. Sed non alle. 
catur. For fer curiam the word treble ſhall be referred, as well 
to the word coſts, as to the word damages. And therefore it 
was adjudged that the coſts ſhould be treble alſo. 


2 


Camphill ver/. St. John. 
Intr. Trin. 6 Will @ Mar. Rot. 55 r. 


S. C. Comb. Rever of a box et ducentis unciis argenti, Anglice plate, &c. 
| 5 galk. The defendant demurred to the declaration, The plaintiff de- 
219. murred to the demurrer of the defendant, and the defendant joined 
Trover pe in demurrer. Exception was taken to the declaration, that it was 
3 . uncertain, becauſe it hath not ſpecified what ſort of plate, &c. fo 
glice plate, that the defendant cannot defend himſelf if the plaintiff ſhould 
8 bring another action againſt him for the ſame plate, by pleading the 
Pro 200 fon- TECOVery in this action. Sed non allocatur; for trover pro ducentis 
i" deribus medi- ponderibus medicamenti hath been adjudged good. And there is 
ms 8. c, here as much certainty as there. Then Mr. Northey for the defen- 


ile224,26 a ig , 
lee :te ee. dant took exception to the plaintiff's demurring to the demurrer of 
. the defendant, when he ought to have joined in demurrer, ſo that 
Diſcontinu- here is a diſcontinuance, for which he cited Nev. 137, 138. 


ance. 1 Brownl. 103. Alexander verſ. Lamb, Juſtice Giles Eyre ſaid, 

13 hs. that he doubted whether the caſe of Alexander and Lamb was law 
as to the point of the diſcontinuance ; but all the court was of opi- 
nion that there was a diſcontinuance here in the principal caſe. 


Wilſon ver/. Law. 
S. C. 4 Mod. V Ilſen ſued an appeal of murder againſt John Law for the mur- 
lor op der of Edward Wilſon brother to the appellant. And the a 
in. 443- 

Carth. 331. pellee prayed oyer of the writ and return, and demurred to the 

1 Salk. 59. writ, return, and count, and pleaded over, not guilty, to the fe- 

Appeal. lony. The appellant joined in demurrer. And upon divers argu- 

$. ©. 2 Salk. ments by ſerjeant Thompſon, ſerjeant Levinz, and Mr. Carthew, 

| al 203. on the part of the appellee, ſeveral. exceptions were taken, two to 
# Skin. 549. the return of the writ, four to the count, and one to the Joinder 

| 5 in demurrer.. 59 | 


What retry The firſt exception to the return of the writ was, that the writ 

of the wit commanded the ſheriff, quod attachies J. Law ita quod habeas cor- 

pus ejus, Sc. And the return was in theſe words, vis. quod at- 

cachiare fect, which was not (as they ſaid) any performance of 

the command of the writ; for the command was perſonal to the 
3 


good. 


ſheriff, 


Sit that be himſelf ſhould attach Lem, and he has returned, 


appellee would not have aided it; for 
party comes in and pleads to iſſue, but 
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that he hath cauſed him to be attached, which muſt be intended 


wy by ſome other perſon. And'ſo'the writ is not purſued, Sc. 


But to this exception it was anſwered by the court and adjndged, Sheriff is not 
3 ſheriff is not bound to execute ſuch ſort of proceſs 2 bound to exe- 
ment in per- 
that which is done by che watrant of the ſheriff is done by the st. 
ſheriff himſelf, for qui facit per alium facit per ſe, And if the 
ſheriff had returned atrachiarus eff, it had been good, as caPtues off Capri of is n 
is a good return of a cupias. Kitchin 258. For if there > oa 
ſubſtance, it matters not, if there is not the expreſs forty, #S'rtira of the 
1 Hen. G. 6. Scire facias was returned ſore feci A. without faying ſubſtance is 
infra nominat. A. but becauſe it was returned virtute breve prus- noon 


dicti prout mibi praccipitur, it was adjudged good. 3 
| The ſecond exception to the return of the writ was, that the fhe- 
riff hath returned, ita quod corpus purarem babeo ubicunque. This 


ther uncertain, nonſenſe, and impoſſible. 5 W 


9 fc . TE . £# - ol 1 2 cute attach. 
but may do it by his bailiff. Dyer 241. 2 Roll. Abr. 457. And 
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ſurpluſage, and that the return was good enough without it. That Serplolage 
ſurpluſage will not vitiate an indictment or writ, mueh fefs à re- ac neg. 
turn of a writ, which requires not ſo much certainty, and Which ment, or writ, 
may be ſometimes ſupplied by intendment. 3 Cro. 893. 2 Roll, or return of 


Abr. 460. 5 Co. 121. 6. Long's caſe. But juſtice Giles Eyre was P. . 


of opinion, that if the return had been ill, the appearance of the When apgeat- 
aratice aids when the en tall aid 
demurs upon the proceſs, this appearance will not aid any defe&s 
in the proceſs. 1 Rol. Abr. 780. 1 Bulftr. 142. 2 Go. 284. 
Bradley verſ. Banks, Yelv. 204. But as to this the other judges 


| gave no opinion. 


was laid to be circa horam primam poſt meridiem'ejuſtlem diet; it 3995 can 
was objected, that this circa was uncertain, but it 'ought to have 2 
been laid preciſely, as 4d horam primam, Cc. But it was ad- 
Judged, that this was certain enough, for the law does not bind to 


Another exception was taken to the count, that the place of 


ruled, for it cannot be more certain. 
. ä Another 
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x. Another exception to the count was, that it is not averred poſi. 
tively, that the appellee” gave the mortal wound, for it is faid, 
uod percuſſit, pupugit, et inforavit, dans mortale vulnus; ſo that 
3 expreſſed it by (dans) it is but by way of recital; but it 
ought to ck been dedit, and that had been a poſitive averment, 
Sed non allocator, for all the precedents are thus, and if it had been 
dedit mortale wulnus (ger Holt) it had been leſs certain. 4 


The vill The fourth exception to the count was, that it is ſaid, that 
| 2 John Law murdered Wilſon at D. in the pariſh of St. Giles, and 
appeal, where ſo there is no vil ſhewn where the fact was committed, which is 
the murder ill, for the ſtatute of Glauceſier provides that the vu ſhall be 
ſhewn. = 3 | 0 
But a pariſh But adjudged, that the count is -good enough notwithſtanding 
Thall * that, for a pariſh ſhall be intended prima facie a vill, 1 Inſt. 134. 
A Kein comprehends more vills than one, the other party muſt 

ſhew it. And therefore in this caſe the pariſh of St. Giles ſhall be 


intended a vi, and ſo it is good.  _ To 5 


The laſt exception was, that the Jon llant, by joining in demur- 
rer gquoad breve, Cc. and then guoad placitum, &c. hath divided 
* which the defendant hath united, and ſo diſcontinued the 


Demorcer n But i was anſwered, that a demurrer is properly called a-plea, 
plea. Co. Intr. 80. And he could not make a joint reply to both. For 


which reaſons the defendant was ordered to anſwer over, and a > 


day was given for his trial; but he eſchped out of priſon, and fled 
into Scatiand his own country, and ſo evaded juſtice. 5 


Wilſon ver / Bird. 


THE ſhip was libelled againſt in the admiralty, for that the 
maſter being taken by a French privateer had ranſomed the 

ſhip for 300 /. and had ſued for the payment of it, and was carried 

| Priſoner to Dunkirk, and the money was not paid, Sc. And ſen- 
tence was given in the admiralty againſt the ſhip ; and upon mo- 
tion for a prohibition it was denied by Het chief juſtice then alone 
in court; becauſe the taking and pledge being upon the high ſea, 
the ſhip by the law of the admiralty ſhall anſwer oe the redemption 
of the maſter by his own contract. Ex relatione ri Place, 
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general demurred. And the caſe was argued at the bar by Sir E 
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Intr. Hil. 3 Will. & Mar. in B. R. Rot. 6 9 5. 


HE King and Queen by their attorney general. brought a S. C. Cafe: in 
quare impedit againſt the defendants, for hindring them to Che hag 
preſent a rector to the arochial church of St. James; and decla- 4 Mod. 200. 
red, that the pariſh of St. Martin in the fields being a very great! Show. 413, 


pariſh, a private act of parliament was made 1 Fac. 2. by which 2. 300 


the pariſh of St. Nene taken out of the pariſh of St. Martin, Quart inpedie. 
and made a pari 


independant of that; and that the act conſtitu- 2 Stra. 100g. 
ted a rectory with cure of ſouls, and created Dr. Teniſon vicar of 
St. Martin's the firſt rector, and perpetualized the ſucceſſion, and 
gave the patronage after his death to the biſhop of London and his 
ſucceſſors, and to the lord Jermyn and his heirs, vis. to the biſhop 


of London to preſent one time, and then to the lord Jernyn to pre- 


ſent one time, and then to the biſhop of London and his ſucceſſurs 

to preſent two times, and to. the lord Jermyn and his heirs one 
time, ef fic viciſſim, &c, By virtue of which act Dr. Tenſon was 

the firſt rector, and being: ſo, was the third year of the King and 
Queen promoted to the biſhoprick of Lincoln, upon the promotion 
of whom it pertained to the 2 and, Queen to, preſent a rector to 
the church of St. James by their prerogative, &c. and that the de- 
fendants hindred them, &c, To this declaration the biſhop of Len- 
don demurred, Dr. Birch in his plea, confeſſed the act of parlia- 
ment, and that Dr. Teniſon was rector, and that he was afterwards 
elected biſhop of Lincoln; and he farther pleaded the ſtatute 

25 Hen. 8. of diſpenſations, and that by virtue of that act Dr. Jab 
Tilltfon the archbiſhop of Canterbury diſpeuſed with him to hold 

in commendam for ſix months, and that the King confirmed the 


| diſpenſation; that Dr. Teniſom held this rectory in commendam from 


the 22d of October 1691 till the firſt of July following; and that 


RS then he was conſecrated biſhop of Lincoln, by which the rectory 


become void ; and the biſhop of London as patron collated the de- 
fendant; and concluded with an averment, Sc. The attorn 
ward Ward the King's attorney, and Sir Henry Gould: King's ſer- 
jeant for the King and Queen, and $a orebobmew Shower and 
Mr. Finch for the defendants. And this day the 1gth'of Nevem- 
ber the court of King's Bench unanimouſly. gave their judgment for 
the King and Queen in ſolemn arguments. 


The queſtions that were made in this eaſe. were three. 
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| by che canon by the common, or by 


* 8 mn 


1. If the crown ought by prerpgative to preſent an incumbent to 


a Church become void by the promotion by the King of the former 
incumbent to a biſhoprick. Es k Ry 

2. Admitting that the King had ſuch prerogative, . than whether 
he hath not barred himſelf by confirmation of the commendam. 


Js. Suppeſing that the King was not barted by his own confirma- 
tion, yet if he was not barred by the act of 2 | 


As to the firſt queſtion, the counſel for the defendant objeted, 


that this prerogative had no reaſon to ſupport it, but that it was 
a prerogative, only becauſe it was a prerogative. | 


„ Ben de Uhde dhe court atifcerell, that the King by the. amen 
of his prerogative in making the incumbent a biſhop, makes the 
church void, upon which, as an immediate conſequent, the pre- 


ſentation is devolved to the King. Nor is there any conſiderable 


prejudice (if there is any at all) to the patron, for 1t is only the 


The incum- exchange of one life for another. And Sir Giles Eyre juſtice ſaid, 


nw bi that it was agreed by all, that when the incumbent was made bi- 
church vacates/ſhop, the church became void; what then ſhall there be, if it was 
an oh. the eccleſiaſtical law ? And he was of opi- 
King ſhall nion, that it was by-the laſt; and as that law made the promotion 
preſent by his of the incumbent to a biſhoprick to be an avoidance of the church, 
preroganvs ſo it gave to the King this prerogative of preſentation. He was 
| alſo of opinion, that the avoidance by promotion was not occa- 
2 ſioned by any incompatibility (as Sir Samuel Eyre juſtice was of 
ity is not the + » . | | | . 
cavſe of tis opinion in his afgument) for there was not any ſuch thing; for 
avoidance. biſhop originally was incumbent to the whole dioceſe, and de- 
Biſhop incum- puted perſons to diſcharge the cure, whom he paid as he judged 
whole dioceſe, Proper. 11 Hen. 4. 60,6. Davies Rep. 8 1. Vaugh, 22. ade. 


ver]. Ep. Oxford. 


2. It was objected, that if the King had any ſuch prerogative, 
it was very probable, that the ſtatute de praerogativa regis, or the 
old books, would have made mention of it ; but both the one and 
the others are ſilent as to any ſuch matter. 17 


As to the ſtatute de praerogative regis the court anſwered, that 
neither does this ſtatute make any mention of the title of the King to 
preſent by lapſe, and yet this tive is not nor ever was diſpu- 

ted. And Holt. ch. juſt. faid, that if a man hold lands of the King in 
capite, and die, his fon being within age, the King by his prero- 


gative ſhall have the lands held of all the other lords in ward, which 
0 | is 
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is mentioned in the act, and yet it is a much more prejudicial pre- 


rogative than this of which the queſtion is. And Stanford prae- Prerogatire = j 


, 


rog. 36. ſays, that a prerogative, which is de jure poſitive, is no -- 0 Sas 
lels law, if it has not natural reaſon to ſupport it; for no reaſon 
can be given, why a collateral warranty ſhall bind, yet without 


doubt it is law. 


3 Then ſecondly, There is no wonder that the old books are Pope uſurped 


ent as to this prerogative. For the pope, by degrees whilſt the ren 


s 


people were blinded with ſuperſtition, had uſurped the royal au- 
thority in all matters eccleſiaſtical, as 1s manifeſt by the ſtatute of 
proviſors, which was provided as a remedy for this grievance ; 
25 Ed. 3. And although that ſtatute was deſigned to prevent 
this uſurpation of the pope, yet the bigotted clergy being very 
powerful, he continued it ; for he collated to the church, when 
the incumbent was made a biſhop. 41 Edw. 3. 5. Owen 144. 
Then the ſtatute 7 Hen. 4. cap. 8. was made, to hinder proviſions 
from Rome. And yet 8 Hen. 4. Cotton's records 458. a. 92. 
Thomas Langley clerk was elected biſhop of Durbam by proviſion 
from Rome. And this uſurped power was continued here until the 
ſtatute of ſupremacy, which reſtored the crown to it's ancient right. 
And always ſince that act, upon the promotion of the incumbent 
to a biſhoprick, the King has filled up the vacancy. For authori- 
ty of which the court relied upon Afoor 399. pl. 522. Wright's 
= caſe, where the prerogative was allowed upon fight of many prece- 
= dents. Same caſe 3 Cro. 526, Oren 144. pl. 243. and in the cafe 
of Woodley verſ. Manwaring, 2 Cro. 691. Hutton juſtice was of 
opinion that the King had not any ſuch prerogative, but Vinch ju- 
{tice cited many precedents from the time of Henry 8. to the con- 
trary. Bro. Ab. tit. Preſentment al eſgliſe 61. is an expreſs autho- 
rity, where it is ſaid, that the biſhop of Ely told him, that he had 
{cen a preſentation of the time of Ed. 3. where the King ratione 
fraerogatrvae preſented to a church upon making of the incumbent 
RS bihop. And Holt chief juſtice ſaid, that this preſentation is a pe- 
EX culiar emanation of the power which the King hath of making bi- 
hops; and therefore when the pope made the biſhop, the King 
could not preſent, becauſe the creation of the biſhop was not with- 

in the exerciſe of his prerogative. | | | 
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And as to Dier 228. which was objected againſt this preroga- RE by 
| tive, the court anſwered, that it was but a ſudden opinion, beſides | 
that, the plaintiff did not demur upon the prerogative of the 
Queen, but took iſſue, that the church was void by reſignation be- 
tore the creation, | s | 
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Term. Mich. 6 Will. & Mar. 


1. 


In the ſame manner as to the books of 11 Hen. 4. 37. 41 Edu. 

3. 5. 4 Inſt. 356. 17 Ed. 3.40. 44 Edu. 3. 25. which were 

cited by the defendants counſel, to prove that the King preſented to 

the church after he had made the incumbent biſhop, not by any 
E:: prerogative, but becauſe that he had the temporalties of the biſhop. | 

rick in his hands where the church was, or otherwiſe upon the ac- 

count of wardſhip, &c. the court anſwered, that the prerogative 

conſiſts in the preſentation in the turn of another patron, and not 

Intereſt of the in ouſting the King himſelf. For when the King hath intereſt in 

e dee, be- the preſentation, and the prerogative happens at the ſame time, 
fore bis prero- the intereſt ſhall be preferred. As if the King be ſeiſed in fee of 
m_—_ an advowſon, and he creates the incumbent biſhop, he ſhall preſent 


as patron, that being a title precedent to that of the prerogative. 


And as to 5 Ed. 2. Maynard 140. which was objected, &c, 

the court anſwered, that admitting the book was an expreſs autho- 

| rity againſt the prerogative, nevertheleſs it 1s but one inſtance, to 
Duke of Bed. controul the continual current of uſage to the contrary. As lately 
«jb _ , Covent-garden was made a rectory in the time of King Charles 2. 
cap. 57. and the patronage was given by the parliament to the duke of Bed- 
ford and his heirs, Yet upon promotion of Dr. Patrick to the bi- 

ſhoprick of Chicheſter, this King preſented Dr. Freeman, and it 

was never diſputed. But the caſe of Edw. 2. is not to the purpoſe; 

for at that time many biſhops were collated from Rome, as one 

may ſee in Waljingham 1319, 20. for which reaſons the court were 

clear in opinion, that the King had ſuch prerogative, as they had 

held the term before in the caſe between the King and Queen, and 

the biſhop of London and Dr. Lancaſter, upon the ſame title. 


4 


eee The ſecond queſtion was, if the King had barred himſelf, or 
ace. ſerved his turn, by the confirmation of the commendam. And the 
| court were of opinion, that he had not, for the defign of the diſpen- 
ſation was only to ſave the avoidance, which otherwiſe would have 
incurred. Jones 161. And the King by his confirmation only con- 
tinued the poſſeſſion, but did not transfer his right. But by Giles 
Eyre juſtice, If the King grants confirmation of a diſpenſation for 
lite, this amounts to a diſpenſation. The ſame law of a diſpenſation 
for ſix days, if the parſon dies before the expiration of the diſpen- 

ſation. | 


The third queſtion was, if the act did not bar the King. And 

i the court were of opinion, that the deſign of the act was only to 
eſtabliſh an agreement between my lord Jermyn, and the biſhop of 

London, and the vicar of St. Martin's, but never intended to med- 

dle with the prerogative, | : 

| | The 
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The defendants counſel objected, that Dr. Tenſor was not pre- 
ſented, inſtituted, and inducted; and therefore it was donative in 
him, and that the patronage did not veſt but in futuro, vis. after 
his death, &c. that the promotion of the incumbent of a donative 
to a biſhoprick will not make a ceſſion; that the ordinary cannot vi- 
fit, &c. To which it was anſwered, that the right of patronage veſt- 
ed immediately upon the paſſing of the act, at preſent (when the 
church ſhould become void) in s. of eſtate tho' not in point 
of intereſt. See 3 Cre. 323. Milbourn verſ. Daſhburn. 10 C. 107. 

2. If it was a rectory (it was objected) yet it ſhall be a new 
rectory, and therefore the prerogatvie cannot attach it. But it was 
anſwered by the court, that there will be no difference between the | 
one and the other. For * _ 80 (though it is a new act) An 2 makes 
makes it a reqtory, it {hall have all the incidents to and properties 1 e 
of a aa ah ＋ wife ſhall be endowed of a _ * ogy rr 
8 Co. The Prince's caſe, in the ſame manner a new rectory ſhall be of a reQory at 
ſubject to the prerogative, For which reaſons all the judges being R__ 
of the ſame opinion gave judgment for the King and Queen, which 
judgment was afterwards affirmed in the houſe of lords, upon error 
brought by the defendants. | 


| Kirkham ver / Whaley. | 1 Lutw. 193. 
; | my me SOA Te ON 1 
If action gui tam for continuing ſheriff longer than a year, the — 1 


defendant pleaded privilege. in C. B. The plaintiff demurred. 2 Sk, 543- 
And it was argued by Shower, that the King is party to this acti- | cop Ak 
on; for if the plaintiff entred a retraxit, yet the King may pro- privilege in 
ceed, quad fuit conceſſum per curiam. Then where an action is ſued en fam 
by the King, the defendant ſhall not have privilege, for privilege is Hef 
not good againſt privilege ; and of that opinion the court ſeemed to 
be, Sed adjournatur. + 5 # 


* 


Lampton ver/. Collingwood. . 8.C. 4 Mod. 


a : | ns | I Salk. 262, 
Intr. 77 in. 5 Will. & Mar. Rot. 509. See Hil. 6 ill. Saur 282. 
| & Mar. Rot. 309. cine in the 
5 8 rſt action dies 
h EN, cor am vobis reſidet. The caſe was thus: Lampton was bail r if 
to J. §. in an action of debt brought againſt him by Colling- terwards the 
Ne and judgment was given againſt J. S. Upon which Co/- Sat 
Ingwood ſued a ſeire facias againſt the plaintiff, and upon two uni- againſtthe bail 
vis returned judgment was entred againſt him, Whereupon the i*/#-/+.an6- 
2 . . » 14 guerela lies 
| plaintiff not error. 


Term. Mich. 6 Will. & Mar. 


Comb. 326. 


S8. C. Salk 214: 
See 3 Cro. 56. 
2 Roll. A. 22. 
2 Inſt. 673. tiff and the defendant. Upon oyer of the deed it appeared to be 


+ tay if thus: viz, Tis agreed that a grey nag bought of J. S. by Mr. 


3 Ley, 140. in Witneſs whereof we have ſet our hands and ſeals, &c. omitting 


plaintiff Lampton brought this writ of error, and aſſigned for error 
in fact, that J. S. died before any capias ad fatisfacrendum was 
ſued againſt him. Upon which the defendant took iſſue, and it 
was found for the plaintiff in error, that J. S. died before a capi- 
as ad ſatisfaciendum ſued againſt him. And now the queſtion 
was, if error lay. And Mr. Northey, to maintain the writ, cited 
3 Cro. 145. Hill werſ. Tempeſt, and Rainsford verſus Mallet, 
4 Leon. pl. 76. Hunt and Gonnell's cafe, and pl. 99. 3 Cre. 730. 
expteſs in the point, Cochyn verſus Lady Hawkins. 3 Cro. 733. 
Price verſus Price. 1 Cro. 481. South. adſ. Grifith. But on 
the other ſide againſt the writ were cited 3 Cro. 597. Hobbes 
verſus Todcaſtle, Gouldſb. 174. pl. 108. Mo. 4.32. pl. OO. 1 Rol. 


Ab. 4 50. pl. 7. Stile 281, 288, 323. 1 Rolls Ab. 308. pl. 13. 


and 762. pl. 2. Barcock verſus Thompſon. And it was adjudged 
by the whole court, that a writ of error will not lie in this caſe, 
for there is no error in the court; but it, is reaſomable, that the 
party ſhould have an audita querela, becauſe he had not notice to 
come in and plead this matter, | N 


Nurſe ver/. Frampton. 


URSE brought debt againſt Frampton for a certain ſum of 
* 251. due to Nurſe by agreement by deed between the plain- 


Frampton ſhall run twenty five miles in two hours time for, &c. 
the names of the perſons between whom this deed was made, but 


the plaintiff and defendant had ſigned the deed. And after demur- 
rer the court was of opinion, that inaſmuch as the plaintiff and de- 


fendant had ſigned this, although it was not mentioned in the body 


of the deed, by whom or to whom it was made; yet it will war- 
rant the declaration's reciting, that it was made by the plaintiff and 
defendant, And judgment was given for the plaintiff, 
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Rex & Regina ver. Larwood. 


been time whereof, Cc. a body politick known by divers names, 


Nformation, brought againſt Larwood for not ſervin the office S. C. 4 Mod. 
of ſheriff in the town of Norwich; being duly elected, ſets oy: _ 
forth, that Norwich is, and time whereof, &c. hath been an Sein. 574. 


antient town. And that the citizens thereof are and have _ _ 


heretofore by the name of the bailiffs and citizens of Norwich, and inf gr feen 


for not ſerving 


now by the name of the mayor, citizens and commonalty. That che office of 
King Henry 4. in the fifth year of his reign, by charter bearing date merf. 


the 23d of January in the ſame year, granted to the corporation of 
the city of Norwich, that the city ſhould be a county by itſelf, and 


2 Stra. 1193. 


that the commonalty ſhould chooſe two ſheriffs in lieu of the four 


bailiffs. That King Charles 2. in the 15 th year of his reign by char- 
ter confirmed the charter of Henry 4. and granted over, that in the 


W cicQion of the ſheriffs this form ſhall-be obſerved, vig. that the 


mapor, ſheriffs and aldermen, between the 24th of June and the 


firſt of September ſhould chooſe unam perſonam habilem to execute 


the office of ſheriff for the year enſuing, and that the commonalty 
ſhould chooſe another. That the defendant Larwood was elected 
ſheriff the ninth of July by the mayor, ſheriffs and aldermen, to 
enter into his office the 29th of September next enſuing. That 
Larwod had notice of this election, but without any reaſonable 
cauſe, he appeared not, nor took the oaths, nor executed the ſaid 
office, to the great hindrance of the affairs of the King, Cc. The 
deſendant pleaded the ſtatute of 13 Car. 2. cap. 1. for the regula- 

: 1 a | tion 


* 


f 


30 Hilary Term. 6 & 7 Will. & Mar. 


tion of corporations, and that he was a proteſtant diſſenter from 
the church of England, and had not received the ſacrament within 
the year preceding the election (as that act provides) whereby he 
was incapacitated to execute the ſaid office, and the election was 
void; and that he after this election, and before the firſt of Au- 
guſt, gave notice to the mayor, &c. of this diſability, Sc. The at- 
torney general replied, that the defendant ought to have received 
the ſacrament yearly, and that he ought not to take advantage of 
his own wrong or default. The defendant in his rejoinder pleads 
the act of 1 Will. & Mar. cap. 18. which gives liberty of conſci- 
ence to all proteſtant diſſenters, and ſhews that he took the oaths 
of 1 Will. & Mar, and had ſubſcribed the declaration at the gene- 
ral quarter- ſeſſions, &c. . and brings himſelf within the compaſs of 
the act, &c. To which the King's attorney demurs, and the de- 
fendant joins in demurrer.  _ | | 


This caſe was argued by Sir Bartholomew Shower and Mr. ſer- 
jeant Wright and Mr. ſerjeant Rotherham for the defendant, and by 
Sir Thomas Powys, Mr. ſerjeant Pemberton, and Mr. ſerjeant Le- 
vinz for the King; and afterwards by all the judges on the bench, 
who all concurred in opinion. $5. | | 


1. That the rejoinder was a perfect departure, becauſe it did not 
ſtrengthen the bar, and it ought to have been pleaded at the begin- 
ning, becauſe he might and had opportunity to do it. N 


1 Will. & 2, They all agreed, that the act of 1 Will. & Mar. which in- 
Ons ro why dulges diſſenters, is a private act, and therefore the court could not 
ad. take notice of it without pleading. And they were of opinion that 


it is a private act, becauſe, 


There wasal- 1. Time out of mind, Ge. chirs was 1 diſcipline eſtabliſhed in 


we 4x cab the church of England, which all perſons were obliged to obſerve 

ed in the by the canon law before the reformation, Linwood 8. and fince the 

+ xg reformation by the ſtatutes of Edw. 6. and 1 Eliz. ſo that the law 

, took no notice of any ſuch perſons as diſſenters before this act, and 
therefore it is private. | : 


2. Becauſe that it does not extend to all diſſenters from the 

church, but only to thoſe who go to the ſeſſions, and there take 

the oaths, and ſubſcribe the declaration. And Sir Giles Eyre ju- 
ſtice declared, that his opinion was, that if the defendant had 

The intent of pleaded this act, yet it would not have aided the defendant. For 
1 Hill. & the intent of the act was only to give the diſſenters liberty to exerciſe 


Mar. was not 


to exempt dif. their religion, but not to exempt them from ſerving their country 


ſenter from in imployments agreeable to their ſeveral capacities. Beſides, he 
GUNces. : | : | 


ſaid, 
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Gaid, if this were allowed, all the people of England would turn 
diſſenters, to avoid the execution of troubleſome offices, and fo 

there would be no body to diſcharge them, by which there would 
be a failure of juſtice. But to this point the other two juſtices gave 

no opinion. But as to the judgment in the principal cafe, Sir Sa- 
nuel Eyre juſtice, was of opinion for the defendant. Sir Giles 

Eyre juſtice, and my lord chief juſtice Holt for the King. Sir 

William Gregory juſtice, though abſent, agreed with Sir Giles 
Eyre and my lord chief juſtice, as Sir Gyles Eyre ſaid he declared 

to him. | | e 
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Sir Samuel Eyre juſtice, for the defendant argued, 


I. That it is apparent by the information, that they who elect- 

ed the defendant ſheriff, had no power to make any ſuch election, 

for the liberties granted by the charter of Henry 4. could not be di- Liberties 
veſted, but by ſurrender or forfeiture, and neither the one nor the granted 1k 
other Appears by the record; nor is it apparent that the corporation da edel. 
accepted the charter of Charles 2. But Charles 2. could not alter but by ſurren- 
the liberties once ſettled by the charter of Henry 4. An affirma- dur or forte 
tive ſtatute will not take away nor change a power precedent. 

Heb. 173. Stukely verſ. Butler. 1 Ii. 111. 11 Co. 64. Dier 
2301. much leſs can the ſubſequent grant of the King do it. And 
chen the mayor, ſheriffs, and aldermen, had not any power to 

_ c|& a ſheriff; and by conſequence the defendant” is unlawfully 
elected, and ſo the election was void. . 


2. Admit that the mayor, &c. had power to eleQ'a ſheriff, yet 
he was of opinion, that the plea was good. For, he ſaid, * 


1. That the defign of 13 Car. 2. cap. 1. was to exclude men, 
who were not of the church of England, out of all offices, which 


concern the government; and therefore the defendant being a diſ- 
ſenter was altogether diſabled. | | 


2. By law no man ought to be puniſhed twice for the ſame of- Nemo bi: pur?- 
fenſe ; but if the court here ſhall puniſh the defendant, this rule 1 cons 
will be infringed. For the ſtatute puniſhes the defendant once, b | 
diſabling him to exerciſe the office ; for the office of ſheriff (ſaid 

he) was a profitable office, and by the common law officers were 
honourable places and not burthens: And therefore an ambitious 

man, who will prefer honour before profit (admitting that theſe 


offices are not profitable) will eſteem ſuch a diſability a great 
puniſhment... | | | 


3 75 | | * 
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3. 1 is unreaſonable to puniſh a man for not doing that, which 


the law diſables him from doing. But if he had taken upon him 
the office here, he had been puniſhable, becauſe he was incapacita- 
ted by the act. 


To condlede: he cited a caſe between the mayor of Guilford, 


Se. and Clark, 2 Will. & Mar. in C. B. which ſee now reported 


in 2 Vent. 247. where in debt upon a by-law for not having ſerved 
an office being duly elected, the defendant pleaded this act of 
13 Car. 2. cap. 1. and it was held a good plea ; which in effect 


was the ſame with this principal caſe. And therefore he was of 


opinion, that judgment ought to be given for the defendant. 


My lord chief juſtice Holt, and Sir Giles Eyre juſtice, argued 
for the King. 7a | I 


1. That the election was good, 
2. That the plea was ill. 


As to the firſt, they agreed, that it was not in the power of the 

EKing to take away liberties before granted by him, &c. But if a 
corporation accept ſuch a charter, it is good. And here is evidence 

of their acceptance, for the commonalty uſed heretofore to elect 

+ both the ſheriffs, and now they elect but one of them? beſides that, 

if the corporation had not accepted this laſt charter, the defendant 

- ought to have ſhewn it; but now he has admitted it by his ſpecial 

| plea. Af the mayor, &c. had refuſed to accept the charter of 
Corporation Charles 2, the charter had been void. But when a corporation 


takes a new 
charter of li- 


berties, it may as a grant, or confirmation. 2 Cro. 313. Goodſon verſ. Daffield. 
be uſed u 2 21 Hen 7. 5.4. 2 Rall. Abr. 197. wig 3h 5 


grant or con- 
fir mation. 


As to the ſecond point, they held that the plea was ill; for (by 
them) the deſign of 13 Car. 2. cap. I. was not to exempt any 
perſon from executing any office to which he was obliged before, but 
do qualify himſelf for the execution of it. For the act intended to 

diſcourage diſſenters, and not to favour them. But if this plea 
ſhall be allowed, it will be to conſtrue the act much to their ad- 
vantage; for theſe offices are not profitable, but chargeable, and 

full of trouble. ws | og 1 
. 5 2. The King has a natural intereſt in every ſubject, and may 
ſubject, and compel him to ſerve him in any function, in which he ſhall judge 
_ 2 him capable. More 111, Knoles verſ. Luce. And no body can be 
? | | | exempt 


takes a new charter concerning liberties, one may make uſe of it 
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198 from the office of ſheriff but by act of parliament, or letters then ion | 
3 4 Leon. 33. Savit. 43. Pelbam's caſe, 9 Co. 46. 6. Earl -1 be . 


« 


of Sal's caſe. 


3. No man ſhall take advantage of his own diſability, as no None mal 
man can plead that he is a fool, or non * og but if a man non Rn | 
| .compos be indicted, the judges ex officio ſhall acquit him, becauſe h dilabilty 
the King takes care of all ſuch perſons. But if a man be diſabled | 
| by judgment to bear an office, there he is excuſed, guia judrcium Nen compor 
redditur in invitum. But where he may remove the ſentence, as nua 
cxcommunication, he ſhall take no advantage of it. See'2 Ventr. „ 
2247, 248. Sir Jahn Read's caſe. And in this caſe the defendant 1 


no! having quilified himſelf 2s he onght to have done, ſhall not . 
take advantage of his own diſability, For which-reaſons judgment 

was given by theſe judges for the King, againſt the opinion of Sir 

Samuel Eye jules.” one 2G ED * 

7 


1 ipping verſ. Cozens. 


HE jury find a ſpecial verdi&, that Edward Cizens, ſeiſed 8. C. 4 Mod. 
T in fee of the lands in queſtion, by indenture dated the ſix- 8 . 
teenth of October 1654, in conſideration of a marriage intended to gjegment. 
be celebrated between him and Mrs. Grace Fry, and of 10007. f C. Comb. 
| portion, conveyed theſe lands to truſtees, to the uſe of himſelf ;:2. 
and his heirs until the marriage took effect, and then to the uſe of * Mod. 159- 
| Mrs, Grace Fry for life for her jointure, then to truſtees and their 5 
heirs during the life of Edward Cozens, in truſt to ſupport contin- 
gent remainders, and for that purpoſe to make entries, Sc. but to 
permit Edward Cozens to receive the rents and profits during his 
life, remainder to the uſe of the firſt, ſecond, third, &c, ſons of 
that marriage in tail male ſucceſſively, remainder to the heirs male 
of Edward Cozens and his then intended wife, remainder to the 
beirs of their bodies, remainder to the heirs male of Edward Cozens, 

We remainder to the right heirs of Edward Cozens; and in this inden- 
W ture Edward Cozens covenanted to levy a fine to thoſe uſes, which 
_ finc was levied accordingly : They find farther that this marriage 
vox effect, and that Edd Cozens had iſſue of that wife but one 
_ daughter, EAzaberb, who married afterwards George Tipping : 
| find farther, that Edward Cozens in 1686 covenanted with 
Lon Shepherds, &c. to levy a fine to the uſe of himſelf for life, 
remainder to his wife for life, with divers remainders over for life 
and in tail, excluſive of his daughter, remainder to his own right 
heirs; in purſuance of which covenant a ſecond fine was levied 
with warranty againſt Edward Cozens and his heirs, with procla- 
mations according to the ſtatute ; DON at the time of the 
| war 


Edward Cozens was in actual poſſeſſion, and had no iſſue male: 
That the firſt of Auguſt 1686, Elizabeth the daughter died in the 
life of her father, and leſt an infant daughter, Lucretia Tipping, 
leſſor of the plaintiff: And 1 Febr. 1690 Edward Cozens died, and 
Grace his wife entred, and enjoyed the lands during her liſe, and 
that Lucretia was an infant at the time of the death of Edward 
Cozens ; and that when Grace the wife of Eduard -Cozens died, 
the defendant entred claiming under the ſettlement in 1686 and 
that the leſſor of the plaintiff entred upon him, and leaſed to the 
laintiff; that the defendant re- entred upon him, and the plaintiff 
brooght this ejement. Er /, Ec. 5 | 


And ferjeant right for the: defendant argued, that Edward 
Cozens had an eſtate tail in himſelf, and then he barred it by his 
| fine in 1686, and by conſequence the title was in the defendant. 
Filate for life And to prove this, he ſaid, that where the anceſtor took an eſtate 
wt hisright for life, and afterwards a limitation is made to his right heirs, or 
heirs, the tee his heirs male, c. the fee, be it ſimple or tail, veſts in the an- 
veſts in 3. ceſtor, and the heir ſhall take only by deſcent. Co. Li. 22. 6. 
 Femwick and Mitford's caſe. Then in this caſe Edward Cozens 
took an eſtate for life, for there is here an expreſs limitation to 
Edward Cozens during his life, for the truſt being limited to 
Eduard Cozens to take the profits. during his life, is an eſtate of 
freehold executed in himſelf by the ſtatute 27 Hen. 8. cap. 10. 
For the feoffees take by the common law, becauſe the uſe is li- 
mited to them, and the ſtatute faith, other, and not the ſame, 
| perſon to take the uſe. Br. Tit. Feoffment al uſe, pl. 58. 1 An- 
Second oſe derſ. 328, Feoffment to A. to the uſe of B. for life, remainder 
erde fla. to the uſe of C. in tail, remainder to the uſe of A. in fee; the firſt 
tute, and ſecond uſes are executed by the ſtatute, and the third by the 
common law. And this will not break in upon the rule, that the 
ſtatute ſhall not execute a uſe upon a uſe; for in this vaſe the 
feoffees do not take by way of uſe, but :by the common law. 
But if a man bargains. and ſeals to B. to the uſe of B. and his 
heirs, in truſt for C. this truſt cannot be executed by the ſtatute; 
becauſe the uſe was. raiſed before in B. and executed. And altho' 
the ſtatute: ſhall be executed in Edward Cozens, yet a ſcintilla juris 
ſhould remain in the truſtees, to ſerve the contingent remainders, 
when they ſhould happen. Sed non allocatur. For by Holt and 
Eyre juſtices, (no other juſtices being in court) the truſtees take 
by the ſtatute, and then this limitation being to them in truſt for 
Edward Cozens to take the profits, there cannot be an execution 
by the ſtatute, for that would be to raiſe a uſe upon a uſe. 
a feoffment be made to A. &c. to the uſe of A. and his heirs, 
in truſt for B; A. takes by the ſtatute, becauſe he takes a diffe- 
rent eſtate by the uſe, from that which he hath in the land, * 


EY; « . 4 
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then the truſt to B. cannot be executed. Then ſerjeant Wright | 

argued, that by a reſulting uſe, and operation of law, an eſtate of 

freehold ſhall be raiſed to Edward Cozens, for which he. relied 

upon Co. Li. 22. b. Fenwick and Mitford's| caſe. And it is no 

objection, to ſay that he has made a diſpoſition here during his 

life ; for the eſtate to the truſtees is but a bare eſtate of freehold, 

forfeitable and mergeable ; and therefore. the law may well create 

to him an eſtate for life upon ſuch poſſibility. As if land is li- 5 
mited to A. for the life of B. remainder to B. for his own life; | | 

this remainder to B. is good, becauſe A. might forfeit, Sc. 2 Co. | 

51. 4. Sed non allecatur ; for, per curiam, There cannot be here, No reſukirg 

any reſulting uſe to Edward Cozens, becauſe he has made a full we — arite 

diſpoſition of the intire eſtate, and then the law has no need to for life. where 

| make it. But in the caſe of Fenwick and Mitford the party had: be diſpoſes of 
not diſpoſed of the freehold during his life, and the law caſt it ks — * 
upon him, becauſe whatſoever part of the uſe the feoffer has not 

1 aliened, will remain to himſelf. But in this caſe the defign was, 

E that the whole eſtate ſhould be diſpoſed of, ſo that it ſhould not 

ve in the power of Edward Cozens to deſtroy the contingent re- 

2 mainders. So that if the court will raiſe a reſulting. uſe here, it 

| will be contrary, as well to the intent of the parties, as to the 

rules of the law. 2. It was anſwered and admitted by all, that Collateral 

the warranty had no operation, becauſe the leſſor of the plaintiff argon de, 


2 REES + ſcendi 
was an infant at the time of the deſcent, Litt. ſe. 726. Judg- „ 


ment was given for the plaintiff, %, Gc. . not bar. 
| | Rex werſ. Ely. 3 ( 
TJ HE return of the reſcue was quaſhed, | becauſe it was recyſit, 
d inſtead of reſcuſſit. Ex relatione m'ri Nett. : S. 
En 
Wate ver}. Briggs, Marſhall B. R. 
4 | has | 
EBT upon eſcape for the eſcape of J. S. The plaintiff it 
; pon eſcape for e of J. S. plaintiff in 8. C. 2 Salk. 
Y his declaration 9j his 3 and that J. S. was 560. | 


brought by habeas corpus before Mr. juſtice Gr and was by:. 
him committed in execution to the Marſholſes; but does — 4 CR = 
Prout patet per recordum of the commitment. The © defendant See row the | 
| demurs generally. And it was urged. for the plaintiff, that this e 
omiſſion was only matter of form, and therefore aided by the ge- co 5.0... 
neral demurrer. See 1 Sid. 216. Middleton verſ. Bail of Sifvefter ; 2 Keb: 209. f 
for it is only inducement to the action, and not the foundation of it. 2% 
And per curiam, when the record is the ground of the plaintiff's 727 93. 
action, he ought to conclude, prout patet per recordum : But here 
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the eſcape is the foundation of this action; and although the com- 
mitment is not diſtinctly put in iſſue, yet it may be found upon 
Eſtoppel. the general iſſue; and the defendant is not eſtopped by this record, 
but he may aver, that J. S. was not in priſon, notwithſtanding 
that; and the plaintiff ought to prove him an actual priſoner. 
Judgment for the plaintiff. Ex relatione miri Nett. Adjudged 
Mich. 6 Will. & Mar. in B. R. See Hob. 233. 2 Saund. 402, 


Admini- Debt was brought by the plaintiff in jure ſuo proprio, for the 

 ftrator. eſcape of a priſoner in execution upon a judgment recovered by 

1 5 the plaintiff as adminiſtrator. And per curiam the action is ill 

brought; for the firſt judgment being in right of the inteſtate, 
the action of eſcape ought to be in right of the inteſtate alſo. 
Mr. Not. Hill, 6 Fill EB > | Pe 


' Borough's caſe. 


EBT will not lie againſt an infant for a copyhold fine 1585 

his admiſſion. And therefore an infant arreſted upon ſuch 
an _ being five years of age, was diſcharged. Ex relatione 
mri Place. 59 Fo 8 


Reſervation HE King made a leaſe of a houſe belonging to his houſe-keeper 
by the King of Wirteball, reſerving a rent to the houſe-keeper for the time 
"+ — + aca being, and it was held an ill reſervation. For though the King 
of I hitebal! may reſerve rent to a ſtranger, yet fach a reſervation as this is ill, 
not good. becauſe he cannot reſerve rent to ſuch an officer who is remove- 
able at the will of the King. Ex .relatione mri Nett. Hill, 
6 Will. 3. B. R. | 5 e 


Atkins ver /. Uton. 


8. C. Comb. 2. gager covenanted with the mortgagee, for the more ab- 
318. ſolute aſſurance of the lands mortgaged, to make ſuch farther 


Covenant by aſſurance, c. Adjudged that this covenant did not oblige him 

_ © mNB$T- to releaſe his equity of redemption, but only to make ſuch farther 
| aſſurance of the land, &c. under the fame conditions as in the 
mortgage. Hill. 6 Will. 3. B. R. Ex relatione mri Nutr. 


Eaſter 


8 


Moore ver/. Parker. Fn 


d action to try an iflue directed out of the houſe of 2 4 Mod. 
peers, a ſpecial verdict was found, in which the caſe was thus. 3 Paav. Ab. 
A. had iſſue B. his ſon, and upon the marriage of B. ſettled 183. p. 23. 
for life, remainder to the firſt, ſecond, &c. ſons in tail, remainder n m. 
to his own right heirs. And afterwards H. deviſed theſe lands to Skin. 558. 
ſuch iſſues male as B. ſhould have by any other wife, in tail male; 1 
and in caſe of failure of iſſue male in B. he deviſed. that all his | 

lands ſhould go to his grandchildren by his daughter Parker in ke, ©. 
under whom the defendant claims as grandchild to Parker. A. dies; g 
B. ſuffers a common. recovery, and dies without any iſſue male; 

under whom the plaintiff claims. And upon this ſpecial verdict, 

What eſtate had B? And after argument at the bar by Sir Thomes 

Pois, Sc. By Holt chief juſtice, It is impoſſible to make this an 

eſtate tail in B; for nothing is given to him by this deviſe, but 

he has only the eſtate that he had by the firſt ſettlement. In 

29 Ed. 3. eſtate for life is given to AH. tetnainder to the heirs of 

the body of B. A. afligns his eſtate to B. by which B. becomes 

tenant for the life of A. remainder. to heirs of his bed yet ...  - 
tinues in contingency. So here, there being two ſeveral»ganvey- 
_ this deviſe: cannot be 3 — N by 
here, if this immediate deviſe be good to the iſſue not being in eff. 
Deviſe to an infant en ventre ſa mere is good as a future deviſe, Device to x 
but not if it be deviſed in pracſenti. Then here, if this is a void p*#on got 
deviſe, the ſecond deviſe ſhall be void alſo; for it cannot be a con- = * 
tingent remuinder, becauſe there is no particular eſtate to ſupport bio 
at; and as an cxecutory deviſe * be void, becauſe it is 2 1 


F 


{ ; 
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effect upon the death of B. without iſſue. Adjournatur. Ex re. =_ 
latione m'ri Not. as „ 


Ayer ber Nh „ 


Concluſion of Eg T upon a bond conditioned to pay money, and upon oer 
are Mü it appears, that the uſual concluſion of a condition, wiz, 
oute. that then this obligation ſhall be void, Ge. was omitted. And 
| therefore Mr. Northey for the plaintiff argued, that the bond was 
ſingle. Sed non allocatur. For per curiam the condition being to 
pay money is a good defeaſance of the bond ; and if the obligor 
pay the money, the obligation ſhall be void. But no judgment was 

given, becauſe the parties agreed. Mr. Noe. 


| Melwood oeh, Leech. 


Treſpaſs wth- ¶ Reſpaſs. The words contra pacem were omitted in the de- 
i I é claration, and therefore after execution of a writ of inquiry 
ak now the judgment Was arreſted upon motion. But Holt chief juſtice ſeemed 
ras 4 ws to incline that it would have been good after verdict. Mr. Note... 
nn. c. 16. e = 
ſec. 1. * W Sp bone 4 PEE 


8. C. 4 Mod. T Reſpaſs, aſſault and battery. The defendant pleads, that he 
Salt. 633, 1 | rode upon a horſe in the King's highway, and that his horfe 
i Vent. 205. being affrighted ran away with him, ſo that he could not ſtop the 
2 Lev. 172. horſe; that there were ſeveral. perſons ſtanding in the way, among 
3 Keb. 659 whom the plaintiff ſtood; and that he called to them to take 
care, but that notwithſtanding, the plaintiff did not go out of the 
way but continued there; ſo that the defendant's horſe ran over 

the plaintiff againſt the will of the defendant; guar e eadem tr 

greſſio, &c. The plaintiff demurred. And ſerjeant Darnall 
the defendant argued, that if the defendant in his juſtification ſhews 
that the accident was inevitable, and that the negligence of the de- 
fendant did not cauſe it, judgment ſhall be given for him. To 
prove which, he cited Hob. 344. Weaver verſ. Ward, Mo. 864. 

pl. 1192. 2 Rell. Abr. 548. 1 Brownl, prec. 188. wat 


If the defen- Wortbey for the plaintiff ſaid, that in all theſe caſes the de- 
dant juſtifies, fendant confeſſed a battery, which he afterwards juſtified ; but in 
andnotconfels this caſe he juſtified a battery, which is no battery. Of which opi- 
action, it is nion Was the whole court; for if I ride upon a horſe, and J. 5. 
il. whips the horſe, ſo that he runs away with me, and runs over 


FF 


* 


2 


| any other perſon 3 be who whipped che horſe is guilty of the. bat- Bunce, of 


| hand of B. and with it ſtrikes C. AH. is the treſpaſſer and not B. 


| matter not alledged in the plea, viz. quad adbuc detinet, which age 
| ought not to be; for if the deſendant hath fuffered J. S. to eſcape 


| the guilt and not of the puniſhment ; and therefore 
an innocent man hath an infamous judgment given againſt him, 
| for a crime that does not deſerve ſuch judgment, this w 


| and not me. But if I by ſpurring was the cauſe of ſuch ac- 
ty ob then I am guilty, In the ſame manner, if A. takes the 


evidence upon the general. iſſue pleaded. And therefore judgment 
was given for the Plaintiſf f. 


And per curiam the defendant might Have given this juſtification in 


E a * 
« W- 


Scape. The defendant pleads recaption upon freſh purſuit. Eſcape. 
The plaintiff replies, De injuria ſua propria abſque boc quued 
he retook, Cc. upon freſh purſuit, et adbuc detinet. The defen- Traverſe of 
dants demurs, and ſhews for cauſe, that the plaintiff had traverſed matter not 


a Month after the recaption, yet the plaintiff ſhall be barred by 
the recaption for the old eſcape, and ſhall have a new action for the 
new eſcape ; quod Holt chief juſtice negavit, for both are but one 
eſcape. Judgment for the plaintiff,” Mr. Nott 
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Rex verſe Croſby alias Philips. 
11 3 : 3 5 


Reſby was indicted of high treaſon, and at the trial at bar he 8. C. 5 Mod. 
excepted againſt the evidence of Mr, Aaron Smith, becauſe he 8 . 680 
had been {ſet in the pillory upon a judgment given againſt him in this Skis. 578, | 
court upon an information 34 Car. 2. the record of which he pro- S ev. 426. 
duced, Mr ſolicitor general Trevor and Mr..Cowper- on be of Hob. = 
Aaron Smith argued, that the infamy was always a derte of Stute trials 

'2 


m. of vol. 4. 383. 
by them, 15 Salk. 461. 


Infamous 
not ren; judgment gi- 


der the party infamous. Then for. application they ſaid, that the ven gainit an 
crime of which Mr. Aaron Smith was accuſcd, did not deſerve ſuch gos ut wie 
judgment; and therefore ſhall not take away his teſtimony. And away bis tefli- 
Sir Samuel Eyre juſtice ſeemed. to be of that opinion, But Halt woey. 
chief juſtice gave no opinion as to this point, ſaying that he could = | 
not impeach the record; but he was of N the general | » 
act of pardon 2 Will. & Mar. gave Mr. Smith a new credit, but Pardon, how 
did not work by way. of reſtoration, to reſtore him tac his eee. 
dit. As if a perſon be attainted of felony, he is now incapable f 
making a purchaſe to hold, or to give evidence; but if = K:ng 

dons him, he is now become a new creature, and may do both ; 
ut he is not reſtored, to inherit to thoſe perſons, to whom he wass 

ts iaheritable 
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What diſabili- jnheritable before. And the difference is, between a civil diſabill. 
ty the King ty, Which the pardon cannot cure, Cy. Li. 234. Sir Ar. Ingram's | 
wk Ee: caſe, and a criminal diſability, which the pardon may take away. 
And for theſe reaſons the teſtimony of Mr. Aaron Smith was ad- 

mitted. But the principal point of treaſon charged upon Mr. Crofe. |} 

| by being the writing of certain treaſonable papers, which the 

King's counſel endeavoured to prone by. compariſon of hands, ha- | 

ving no other evidence; the priſoner Mr. Croſby produced the copy |] 

of the act of parliament for the reverſal of the attainder of Ager. 
Compariſon noon Sidney Eſq; in which it was declared, that the compariſon f 
Hence n hands is not legal evidence. Upon which the jury found the pti- 


evidence in 


treaſon, ſoner not guilty, 


— 


Williams ver/. Grey. 


8.C. 4 Mod. T1 /Dliams executor of J. S. brought an action upon his caſe 
493 FF againſt Grey ſheriff of the county of Wilts. And declared 
— Ab. that his teſtator had recovered judgment in debt for. againſt 


361. pl.3- Mellin, upon which he ſued a fieri facias directed to the deſen- 
Executor ſhall dant then ſheriff, to levy 147/. 10s. of the goods of Mellin; that 
as! the defendant by virtue of the fieri facias took in execution goods | 
riff for a falſe of Mellin to the value of 1011. 10s. but falſo, fraudulenter, et de. 
return ofa ceptive, returned, that he had levied goods but to the value of 47 
ferri facie! in part of Which he had ſold, to the value of 19/. 155. and 44 % 
reſtator. that for the reſidue he had not found purchaſers, Sc. And for | 
Cro. Car. 297. this falſe return the plaintiff as executor brings this action. Upon 
9 not guilty pleaded, verdict was given for the plaintiff. And now ! 

1 Vent. 30. Mr. Northey moved in arreſt of judgment, that the action did not 
lie; becauſe this falſe return is a meer perſonal wrong, and of con- 
ſequence died with the teſtator. And it is not within the ſtatute 
Latch «67. of 4 Ed. 3.*cap. 7. de bonis aſportatis. And he cited 1 Na. 
| my 57., Ab. 912. which book ſays, that it was left a guere in the caſe be- 
— tween Lemaſon and Dixon (for the court was equally divided) if 
| caſe lies for an executor for an eſcape upon meſne proceſs made in 
the life of the teſtator. And if upon a fieri facias the ſheriff levies | 
the debt, and does not return his writ, nor pay the money to the 
party, and the perſon who ſues the execution dies, whether his exe- 
: Roll 918. Cutor may have an action againſt the ſheriff. Rolle ſays, that in # 
pl. 3. Caſe between Spur/iow and Prince, this being moved after verdict 
in arreſt of judgment, the plaintiff prayed judgment againſt him- 
ſelf, to the end that he might commence a new action for his own ! 
expedition. But Holt chief juſtice, and Sir Samuel Eyre juſtice 
(Sir Giles Eyre juſtice, and Sir William Gregory being abſent b) 
reaſon of ſickneſs) after the caſe had been argued two or three } 

© times, were of opinion, that the action well lay; for the caſe of 
| OM Lemoſat 
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maſon and Dixon was upon meſne proceſs, but if it had been af. Reaſon that 


execution, the judges there, by the reaſons which they gave, — 


m to incline, that the action would lie. To the ſame purpoſe againſt the 


» | ſheriff for 
F. N. B. 121.4. This ſeems then to be ſtronger than when the eſcape made 


zy is taken in execution; for the body is but in nature of a in the life of 
joe for the debt, but upon levying of the goods, a right was the teſtarar, of 
100 in the teſtafor. And the ſtatute de bonrs aſportatis has been dnn i exe- 


rays favourably extended for the benefit of executors. For Muck; 3 
ich reaſons they gave judgment for the plaintiff. FO Mar. C my 


Hales 1693, Fntr. Trin. 4 Will. & Mar. C. B. Rot. 769. 


Waltham ver. Sparkes. 


Mam Waltham executor of Rachael Waltham, executrix of SS Skin. 
William Waltham, brings debt upon bond againſt the defen- 53” 
dt. The defendant demands oyer of the bond, and of the condi- 
which was, that if the defendant, his heirs, executors, and 
miniſtrators, ſhall ſave harmleſs, as well the overſeers of the poor 
afford in Bedfordſbire and their ſucceſſors, as all the inhabi- 
ts of the ſaid pariſh, from all expenſes, charges, &c. upon 
account of John Gorden, his wife and children, that then, &c. 
e defendant pleads non dammficat', Sc. The plaintiff replies, 
t Jobn Gorden had iflue Joſeph Gorden, who ſettled at Shafford, 
| there married, and had children there born; that Joſeph Gor- 
being ſick became impotent and incapable of maintaining him- 
„ ſo that the 19th of Augu/t 5 Will. & Mar. two juſtices of 
ce, upon complaint made to them by the overſeers of. the poor, 
de an order and warrant, that the inhabitants of the ſaid pariſh 
uld allow 2 b. for one week then paſſed, for the maintenance 
Joſepb Gorden his wife and children; which order and warrant 
re delivered to Nicolas Seams overſeer of the poor: That the 25. 
Fe paid by the inhabitants; and he avers that 8 4. part of the 25. 
8 for the maintenance of Joſeph Gorden, &c. To this the de- 
dant rejoins, and traverſes, that the 8 d. were for the mainte- | 
ce of Joſeph Gorden, &©c. The plaintiff demurs. Serjeant What traverſe 
arb and ſerjeant Wright for the plaintiff argue, that the tra- 8924? | 
tle, which the defendant hath taken, is immaterial, For if a 
n will traverſe, he ought to traverſe that which will reduce 
point in debate to a concluſion, and then the traverſe is good. 
gb. 8, But the defendant has not done fo here, for he has 
verſed that 8 d. was for the maintenance of Joſeph Gorden, 
here every part, that was for the maintenance of his wife | 
children, was in effect for the uſe and maintenance of him. The huſband 
or by the common law as well as by the law of nature the father * gel to 
obliged to provide for his wife and children, and therefore every _ 3 
5 M part dien. 
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22 


narrow, for he has not traverſed any part of the 8 4. For if 24, 
was for the uſe or maintenance of Joſeph Gorden, that was a breach 


of the condition, Mr, Northey and Sir Bartholomew Shower for 


the defendant argued, That the word children in the condition of 


the bond ſhall not be extended further than to Joſeph Gorden, 


who was the child of Jobn Gorden, and not to the children of Jo- 
ſepb Gorden; which will be a full anſwer to the firſt objection of 
the ſerjeants. 2. They took a diſtinction between a general iſſue 
and a collateral iſſue, and cited to maintain the traverſe Co. Li. 282. 
3 Cro. 84. Dier 115. b. upon the authority of which they con- 
cluded, that in this preſent caſe the traverſe was not too narrow. 
Two juſtices 3. They took exception to the replication, that the juſtices of 
'out of felons peace out of ſeſſions could not make an order for an expreſs 
a rateto main- ſum for the maintenance of a poor man, but they agreed that they 
. "tain the poor. might ſign a rate made by the pariſhioners. But to this the court 
anſwered, that all the juſtices of peace in England did ſo, and 
therefore though they have not authority to do it in ſtrictneſs of 
Communis er- law, yet communis error facit jus. And the court reſolved, that 
wor facit qui. the averment, that the 8 d. was for the maintenance and uſe of 
Foſeph Gorden was ill, and only ſurpluſage, for the 25. was for the 
uſe of Joſeph Gorden, for that which is for the uſe of the wife and the 
children, is for the uſe of the father, becauſe the father is obliged 
to provide for them ; and ſo it was a manifeſt breach of the condi- 
tion of the bond. Then the plaintiff has led the defendant out of 
the way, and he has followed him with an immaterial traverſe, 
But they agreed that the traverſe was good enough, as to the 
not traverſing of the 8 d. and every part thereof. And they agreed 
to the diſtinction made by Sir Bartholomew Shower and Mr, 
Northey. But then rejecting this averment out of the caſe, and 
the traverſe alſo, it is apparent, that this Money came to the 
uſe of Joſeph Gorden, which was a breach of the condition of the 
bond. And therefore upon the merits of the cauſe the court ſaid, 
that they gave judgment for the plaintiff. Note, That where it is 
ſaid in the breach, that the 25. were for a week then paſt ; altho' 
this was objected to be too uncertain, yet it was held good enough, 
| becauſe this bond cannot be ſued again. ; 


_ Eaſter 


part of the 25. is a breach of the condition. 2. The traverſe is too 
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Brittel ver. Bade. 


jectment for lands, &c. The defendant pleads, that the ag Salk. 
lands are held of the dean and chapter of Worceſter, ut de- — "FRE 
manerio de D. which is ancient demeſne, c. The plain- meſne is no 
— tiff replies, quod bene et verum ef}, that the lands aforeſaid —— 
tenentur de decano et capitulo Wigorniae ut de manerio de D. which hold lands. 
is ancient demeſne, but he farther ſaith, that the lands are copy- Salk. 56. 
hold lands parcel of the ſaid manor, Sc. The defendant rejoins, 
quod ex quo praedictus the plaintiff cagnovit, that the lands are an- 
cient demeſne, it is not material, whether they are copyhold lands 
or freehold, Sc. The plaintiff demurs. And ſerjeant Giraler writ of right 
for the plaintiff argued, that the rejoinder is ill, for copyhold lands cloſe hes not 
are of a nature ſo baſe, that the party cannot have a writ of right n | 
cloſe for them. F. N. B. 12. a. And if they ſhall be tried F. N. B. 
in the court of the lord, he in effect will be both judge and party. 1” Af 
And for this reaſon they ſhall be tried by ejectment at common 2 cre. 5 ; 
hw. And he cited a caſe Mich. 6 Will. & Mar. C. B. Rot. 553. 3 Lev. 405. 
where in ejectment the defendant pleaded, that the lands, for 


| Which the ejectment was brought, were ancient demeſne; the 


= Plaintiff replied, that they were copyhold, Cc. and upon demurrer 
—_ was adjudged for the plaintiff, And of this opinion was the. 
= whole court. But then ſerjeant Trinder for the defendant took 
exception to the replication, that it was repugnant to itſelf ; for 


4 by 


: 
(| 


1 — 


7 by ſaying fenentur, &c. ut de manerio, the plaintiff confeſſes, 
3 5, mtg that the lands were freehold; for copyhold lands cannot be 
cel of the na. holden of the manor, but are parcel of the manor itſelf, which 
nor, and not conſiſts of demeans and ſervices ; and then when the plaintiff ſays, 
er Lag te that they are copyhold lands, this is repugnant to what he had 
ſiaid before; and therefore it is void. And of this opinion were 
 Treby chief juſtice, Nevill and Rokeby juſtices. But Powell juſtice 
contra. For one ſays in common ſpeech, that copyhold lands 

are held of the manor. And Treby chief juſtice ſaid, that the 
juriſdiction of the court of the lord of the manor extends to lands 

held of the manor, and not to lands parcel of the manor. And 


therefore by the opinion of three juſtices the writ was abated. 


Yaxley ver. Rainer. 
Intr. Hill. 6 Will. 3. C.'B. Rot. 307. 


EBT brought by the- plaintiff, lord of the manor of Yaxly 

|  bull's hall, againſt the defendant a copyholder of the ſame 

manor for a fine for licence to alien copyhold lands; and he de- 

clares, that there is, and time whereof, &c. was, a cuſtom within 

the manor of Yaxley bull's hall, that all the copyholders within 

the ſame manor have uſed, time whereof, &c. to pay to the lord 

of the ſaid manor upon every alienation of the ſaid copyhold lands 

a fine for licence to alien, That the plaintiff was lord of the ſaid 

manor, and that the defendant was a copyholder of the ſame 

manor. And that the plaintiff gave licence to the defendant to 

alien, for which the plaintiff aſſeſſed ſo much for a fine, and gave 

day to the defendant to pay it at Taxley hall; that the defendant 

aliened, and did not pay the fine to the plaintiff; by which an 

action accrued to the plaintiff, Sc. The defendant imparles ; and 

Tender is no then as to part he pleads a tender. And to this the plaintiff re- 
22 m- plies, that the defendant ſhall not be admitted to plead it after an 
Low. 238. imparlance, @c. The defendant rejoins, nul tiel record of the 
Comb. 59. imparlance, and this was found againſt the defendant. As to the 
e other part the defendant pleads i debet, and verdict for the plain- 
Ibid p. 31. tiff. And ſerjeant Rotherbam moved in arreſt of judgment, that 
„ the declaration was ill, becauſe it did not appear, that the place 
4 43% where the money for the fine was appointed to be paid was within 
the manor of Taxley bull's ball; but rather it appeared, that it was 
appointed to be paid out of the manor, for it was appointed to 

be paid at Yaxley ball, which is not ſaid to be within the manor, 

And it ſhall not be intended to be the ſame with 7ax/ey bull's ball. 

And the lord cannot appoint a place for payment out of the 


manor ; for then the tenant might be forced to go all over England 
| | | in 


. 
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in queſt of the lord, to the tenant's great prejudice. And 9 

bal. it to the caſe in Latch 122. Grey — Uliſes. — 

ſerjeant for the plaintiff agreed the caſe, in Latch, and the reaſon 

of it was, becauſe rent ought to be paid upon the land. But in 

| the pre caſe, the fine is collateral. And beſides, the court will 
not intend (eſpecially after a verdict) that the place was out of the © 

| manor ; ſince this intendment would deprive a man of a right, 

that accrued by a kind of contract. And that the lord may aſſeſs I 0 
fine out of the manor, all agreed. Then why may not he make it pointsa fineto 

yable out of the manor alſo? And it wis adjudged dino! be p paid out of 

5 the whole court, and judgment was. given for ah plain 09 r 

But if it had been for a forfeiture, the caurt ſaid. that it might have 


. 
been otherwiſe. 
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Selway ver . Holloway. 


.* 


N agreement was made between Merry and Sehvay now 
plaintiff for a certain parcel of hops for ſo much money, 

| and that Merry upon his delivery of them to Holloway 
the now defendant (who was a common carrier) ſhould 


have his money. Merry brought his action for this money, and 


recovered, upon evidence that the hops were left at the inn where 
Goods deli- Holloway lodged, without proving any delivery to Holloway or his 
+> aps ſervant; but only a woman (who had ſerved Holloway before, but 
Cro. Jac. 330. had quitted his ſervice for five years) ſaid to the carman, if he laid 
1 Ro. Abr. 6. them down Holloway would find them. And upon the trial it 
bo Li ga. Was proved, that there were many carriers who lodged at the 
To's fame inn, but none of them went out the ſame day. Holt chief 
Mo. 462. juſtice not approving this verdict, the cauſe being tried before him, 
4 Rep. 84. a new trial was granted, and Merry had another verdict given for 
him. Upon which Sehoay brought this action againſt Holloway 

the carrier ;- and ſome of the jurymen, who had been jurymen 

in the other cauſe between Merry and Seluay, being upon the 

jury in this cauſe, gave a verdict for Holloway, which in effect was 

contrary to their former verdict; for if they were not delivered to 

Holloway, as they have now found that they were not, then they 

ought not to have given a verdict for Merry againſt. Selway. Upon 

which Selway moved for a new trial in this cauſe between him 

and Holloway. But the court ſaid, that they could not help the 

LS | face 
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. 7 3 vecdics. but they were all of opinion 2 Pr oy , 

cook 2 be ſaid to be delivered to Hollaway; and therefore a — 
trial was denied. 9 5 


Prynn ver / Edwards. 


EBT upon a judgment. The defendant pleads, that a writ S. C. 3 Salk. 
| D of error is brought PR in the Exchequer chamber *45: 
upon the ſame judgment, which is yet depending, and $, Concluſion in 
- eat inde fine die que, &c. The plalniff 3 " abatement. 
adjudged for him, becauſe the defendant ought to have concluded 
quod Breve caſſetur. But eat inde fine die quouſque, &c. is a good Doc. Plac. 
== concluſion, where excommunication is pleaded in abatement ; be- 
cdauſe there reſummons lies, but it does not lie in this principal | 
_ cc. But per curiam theſe actions are vexatious, and therefore see 2 Vent. 
not to be countenanced; and for this reaſon common bail has been 261: Biddulph 
Es often allowed in thefe actions. And Halt chief juſtice faid, that a 2 
| writ of error in effect ſuperſeded the judgment, to prove which he 4 Mod. 247. 
cited a caſe between Reed and Pier point, which in effect was Error ſuper- 
thus: J. S. has judgment given againſt him for 20 l. and ac- _ Judg- 
knowledged a ſtatute for 20 J. and died, having made J. N. exe- 2 Lev. 307. 
cutor, and leaving aſſets only to the value of 200. J. N. brought Mod. 121. 
a writ of error upon the judgment, and pending the writ he paid — 30. 
the ſtatute; and it was adjudged, that he might juſtify it againſt 3 Cro: 734, 
the judgment, becauſe it was ſuperſeded by the writ of error, ***: 
Judgment was given in the principal caſe, that the defendant | 
ſhould anſwer over. The ſame judgment was given Mich. 7 V. 3. Rowley verl. 
B. R. between Rowley and Rapſon for the ſame reaſons. And Rapſon. 
then it was reſolved, that a writ of error pending is a good plea 8 
in a {cire facias upon a judgment. The fame judgment was given Error * 
Mich. 8 Will. 3. B. R. between Chaſeworth and Merriman. Mr. ing upon a 
Dey, Hil. 6 Will. 3. In the Exchequer chamber all the juſtices e * 
and barons (except baron Turton) were of opinion, that in debt 8 
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4 6 ſeire facias vp- 
—_ 9 judgment, error brought upon the judgment is a good plea on it. Bur ice 
in delay quou/gze, &c. but they did vive jud Tr. 2 An. 

= y quouſque, &c. but they not give judgment. Between g. R. Loder 
— ng and Tuck, 5 | Ps | V. Greenwood. 
8 King v. Tuck. 


Rex ver / Bithell. 


Jebel being committed to the keeper of Newgate, to be kept S. C. ; Mod. 
b in ſafe cuſtody, until he ſhould pay a fine, which was ſet 9958 10. ; 
4 bim by the court at the Old Baily, apon a conviction of having er 348, 
changed broad money for clipped, againſt the new act of parlia- eth. 139. 
went, procured a habeas corpus, to bring him to the King's Bench, Beef cafe 
5 order to be turned over to the Marſtalſea, pretending that there 
were ſeveral actions depending againſt him. To which habeas cer- 


Ties 


F 
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he, * „* 6 


pus the keeper of Newgute returned, that Bitbell was committed 
to him, fafely to be kept in cuſtody, virtute enjuſdanm brdings 
curiae of the ſeſſions at the Old Batiy, tenor cujus ſequitur in hav: 
verba, viz. that William Bithell is known to have exchanged broad 
money for clipped, ideo confideratum eft per curiam quod praediu; 
Willelmus Bithell ſolvat domino regi mille libras bonae et legalis no- 
netae Angliae pro fine, et Temaneat in gaois de Newgate guouſ- 


— 
4 "Fe" 


que, Cc. 
Sir Bartholomew Shower, Mr. Northey, Ge. took exception to this 
return. „„ COS 


I. That it appears by this return, that there was no commit- 
ment, for it is ſaid, that Bithell was committed wirtute cujuſdom 
ordinis, in which order no commitment appears. YT | 
2. It does not appear, that Bithell was prefent in court, and then 
the court could not commit him without proceſs of capias. 7 


3. It does not appear, that Bithell was in priſon before ; and 
no implication by the word remaneat ſhall aid it. 8 


4. That every commitment ought to be to the immediate officer 
of the court, and therefore in this caſe it ought to have been to the 
ſheriff of Middleſex, who was the immediate officer of the court, 
and not to the gaoler of Newgate, who is but a ſubordinate officer 
of the ſheriff, and no officer of the court. UG . - 

Though the Againſt theſe objections the King's council argued, that although j 


2 
VE > 


_ ol the return was not ſo good as it might have been, yet ſufficient t 
is not formal, Cauſe appeared upon the return, to remand him. And for this t 
yer it may be reaſon (as they told me, for I was not preſent in court when 
ſufficient. judgment was given) the priſoner was remanded to Newgate, not- 
withſtanding that the perſons, who were pretended to be bail for [4 

him in the actions depending againſt him in this court, declared 

that they rendred him in diſcharge of themſelves, the court only 

A man com. regarding it as a trick. But the court was of opinion, that the BR © 
muree 0v3ht return was not good, for when a man is taken in execution be 
immediate of Ought to be committed to the ſheriff, who is the immediate officer * 
ncer of the of the court; and the party ought to be preſent in court, when he 0 
Tha arty is committed; otherwiſe the want of a writ is not ſupplied. And ol 
3 by Holt chief juſtice, if a man, againſt whom judgment is given th 
onght to be in the King's Bench, be walking in Weftminfter-hall, the King's by 
dent Bench may ſend a tipſtaff, to bring him into court, and the court 97 


may commit him in exgcution. But otherwiſe, if he were at 
Charing-creſs. | 5 „„ 
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Rex & Regina ver. Kempe. 


Scire facias iſſued out of the petty bag in Chancery, to re- S. C. 4 Med. 
A peal letters patent bearing date the 29th of December in the ${?' w_ 
27th year of the reign of King Charles the Second, by which that Salk. 455. 
King granted to the defendant the office of ſearcher in Plymouth, Cath. 350, 
The caſe was ſhortly thus: King Charles the Second granted this "2," Ab. 
office to Jobn Martin durante beneplacito, Afterwards by other 161. p. 12. 
letters patent, reciting the grant to Martin, he granted this office Bro. patents, 
to Fryer for life, to commence after the death, ſurrender, or for- Ss. 6. 48. 
feiture, of Martin. Fryer afterwards ſurrendred his letters pa- Bro patents, | 
| tent to the King; who afterwards, in conſideration of the ſur- 3 5 
render of the letters patent of Fryer, granted by letters patent Ibid. 4 = 
this office to Henry Kempe for life, to commence after the death, Pier. 25%, 
ſurrender, forfeiture, or other determination, of the eſtate of 
Martin, and afterwards to William Kempe for life (who is the now 
defendant) to commence after the death, ſurrender, forfeiture, or 
other determination of the eſtates, of Martin and Henry Kempe. 
Henry Kempe dies, and then King Charles the ſecond dies; and 
now this ſcire facias is ſued againſt the defendant, to repeal theſe 
WT |ctters patent. hd SO | 


This caſe was argued ſeveral times by Gould King's ſerjeant and 
ſcrjeant Pemberton for the King, and by Sir Thomas Pois, Mr. 
Northey, &c. for the defendant. And now Sir Samuel Eyre, and 
_ 7 chief juſtice, (there being but two judges in court) gave their 
opinions in ſolemn arguments for the defendant. Sir Samuel Eyre 
Loſtice for the defendant faid, that the principal quaere was, whe- 
ther the letters patent of Fryer were good? For admitting that If the King 
they were good, the defendant ought to have judgment: For the Pant in con- 


3 . | | ideration of 
en conſideration of the letters patent of Kempe was the ſurrender of the ſurrender 


5 


.- thoſe of Fryer ; and if thoſe of Fryer were good, then the con- of void letters 
for BS eration of thoſe of Kempe was good, and by conſequence the Pen he 
cd rant. But if the letters patent of Fryer were ill, then there was © 3 
hs conſideration in the patent of Kempe, and the King was de- 


the ccived in his grant, and therefore it was void in law. But he was 

he of opinion, that the letters patent of Fryer were good; againſt the 

* validity of which it was objected, 1. That an eſtate for life, as this 

he of Fryer was, could not depend upon an eſtate at will; to which 

od objection he anſwered, that this grant of office did not reſemble 

yen that of Jands, for an office is no longer in being than it is in grant Tie Ning 
85 by the King; for the King has no reverſion of an office, nor can he 38 
Juſt grant it by that name, as & Hen. 7. 12. 6 Hen. 7. 14. 2 Brownl, of an office, 


grantit in 


242. 1 Co. 279. 8 Hen.7.1& 3. 3 Cro. 236. But the King bat de may 
| 8 may reverſion. 


po 1 8 - ray | l — 


Freehold of may pant it in poſſeſſion, or to take effect in futuro. 8 Hen. = * 
an ofice ay 1 Hen. 7. 29. 6. 8 Co. 55. Co. Li. 3, 6. 1 C. 279. 3 Leon. 31. 


be granted to 


commence i= 9 Co, 47. Nor is a particular eſtate neceflary, to ſupport this grant 


futuro, with- of the office in futuro. 
out a parti- | | 3 


cular eſlate. 


4 


2. It was objected, that the King was deceived in his grant to 
Fryer, which was to commence after the death, ſurrender or for. 
feiture of Martin; for the eſtate of Martin being only an eſtate at 

Eftate at will vill, it could not be ſurrendered or forfeited ; for thoſe acts, which 

393 in caſes of other particular eſtates will amount to a ſurrender ot 

feitable. forfeiture, in caſe of an eſtate at will amount to a determination 
1 * 23: of the will; and therefore there cannot be a ſurrender or forfeiture 

ri. 27. 28. of an eſtate at will (which laſt aſſertion Mr. juſtice Eyre agreed to). 
And in fact the eſtate of Martin did not determine by his death, 

ſurrender or forfeiture, but by the death of King Charles the ſecond; 
and therefore this grant to Fryer could not take effect, becauſe 
Martin's eſtate did not determine by his death, ſurrender or for- 
feiture. | Rs 2 ray 


| To anſwer which objections he ſaid, that it ought to be con- 
N Hae b ſidered, 1. When the King ſhall be ſaid to be deceived, to avoid 
ing ma 


deceived in 


his grant. effect, and what conſtruction it ſhall have. 


As to the firſt, where the matter expreſſed to be ſuggeſted on 
the part of the grantee is falſe, and to the prejudice of the King, 
there if the King be deceived, that will avoid the grant. 


But where the words are the words of the King, and it appears 
that he has only miſtaken the law; there he ſhall not be ſaid to be 
deceived, to the avoidance 'of the grant. As if there is an eſtate 
in eſſe not recited, or when the grant is recited to be of lefs value 
than it actually is, by the ſuggeſtion of the party, there the King 
is deceived, and the grant ſhall be void. For in the firſt caſe the 
intent of the King was, to grant an eſtate to take effect in poſſeſſion, 
which intent cannot take effect, becauſe there was an eſtate before 
in eſſe not recited, In the ſecond caſe if the grant were good, the 
King ſhould grant more than he had deſigned to do. But if the 
King is not deceived in his confideration, nor otherwiſe to his pre- 
judice, but his intent was to paſs the lands, only he is deceived in 
the law, neverthelefs his grant ſhall be good. To warrant which 
diverſity, he cited Co. Li. 3. Dier. 3 52. a. 197. b. 2 Cre. 3+ 
2 Brownl. 242. 11 Ce. Auditor Curls caſe. 1 Mod. 196. Lau 
75. 31 Hen. 6. 23. 6 Co. Lord Chandes's caſe, | 


2, In 


* 


— 


Term 7 Will. 3. 57 
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. In what manner theſe letters patent of the King ſhall be 
ed, when he is miſtaken in his own words and affirmation. 
And he ſaid, that it is a rule in law, that where the King is not 
| deceived by the ſuggeſtion of the party, and it appears by the 


intent of the King was, that Fryer ſhould take by theſe patents; 
| and therefore ſuch conſtruction ought to be made, as the grant 


may take effect. 


And as to the commencement of this grant to Fryer, it ſeemed 
to him that the King's intent was, that Martin ſhould hold it for 


) tent that the intent of the King was that the patentee 

- = _ wa ſuch conſtruction ſhall be de that the 155 ſhall 

t not be void. 6 Co. 6. 10 Co. 67. 9 Edw. 4. 11. 8 Co. Earl of 
- | | 

n Now to apply this to the preſent caſe. In theſe letters patent 

d to Fryer the King is not deceived, for the precedent letters patent 
). are truly recited, and the ſuggeſtion of the party is true, and the 

1 

| 


b. his life; that is to ſay, that he would not determine his will during 
id the life of Martin, but that after Martin's death the new letters 


patent ſhould take effect. But ſince Martin's grant determined 
by the King's death, this grant of Frver's ſhall commence after 
we death of Martin. And for theſe reaſons he was of opinion that 
e defendant ought to have judgment. 8 


Halt chief juſtice for the defendant ſaid, that the veſtion was, 
whether Fryer's letters patent were good? for if they are not, 


thoſe of Kempe will not be good neither. But he was of opinion, 
ns | that thoſe of Fryer were good. TT... 
a 35 Fx | | t | 
luc 1, It was objected, that they were void, becauſe they were not 
ng to commence upon the determination of the eſtate of Martin, but 
the upon his death, ſurrender, or forfeiture. His death might happen, 5 
on, but not his ſurrender or forfeiture, becauſe it was but an eſtate 
ore | at will, PIE TL Bt ee 
the Io which he anſwered, that an eſtate at will among common An fate at 
re- perſons cannot be ſurrendered ; becauſe, being at the will of both Jinn ak. i. 
9 q | Parties, either of the parties may determine Nis will. But in the ſurrenderable 
ich | caſe of the King, it is not at the will of both parties, but of the wong only at 
3+ King only, and the party cannot determine his will but by ſur- de King, 


render. For if it be an office of truſt, forbearance of execution is 
fincable; and ſurrender in ſuch caſes is conſtantly practiſed, as in 

the caſe of Hale chief juſtice and Scroggs chief juſtice. 
- ES Then 
* 
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Then if this office granted at will was ſurrenderable (as by him | 
it was) the expreſſion of the King in his letters patent was proper 


enough. 7 


2. It was objected, that it was not forfeitable. 


Flate at wil To which he anſwered, that the King's tenant at will may be | 
forfeitable in ſaid to forfeit. For perhaps the King upon ſuggeſtion of crimes 


the Kiog's 
caſe. 


committed by the party, before he determined his will, ſhall be 


informed by inquiſition of record, and then upon the very retum 
of the inquiſition the office is forfeited. But if it were an eſtate? 
for life, then there ought to be a ſcire facias to repeal the leten 
patent. EE N | | oY 

Admitting then the law to be ſo, this grant to Fryer was good, i 
and might have commenced after the death, ſurrender, or forfeiture] 
of Martin. „ é oper 1 : 7 


But it was farther objected againſt this grant to Fryer, that ſup- 
poſe the King had determined his will during Martin's life, 1 
the grant to Fryer could not have taken effect, becauſe the eſtate? 
of Martin did not determine by the death, ſurrender, or forſciture? 


of Martin; and then if the grant to Fryer were good, then 


Freehold 


granted to 
commence in 
Future. 


would be a freehold to commence in futuro, which is againſt the | 
rules of law. „ 4 


To which he anſwered, that this grant would nevertheleſs have? 
taken effect, but not till the time limited by the letters patent, 
which then muſt have been Martin's death, and in the mean time 
the King might have granted it to whomſoever he pleaſed ; and 


when Martin died, Fryer's grant would have commenced. 


And as to the objection that a freehold cannot be granted w 
commence in futuro, he anſwered, that it muſt be underſtood of? 
a freehold in efſe, as 5 Co. 93. Berwick's caſe ; but a rent de now? 
may be granted to commence in futuro, or may be granted in fee } 
with fractions, 1 Co. Corbet's caſe, or to commencę upon any con- 


tingency; becauſe it is a creature of the grantor, who may mould 


it in what form he pleaſes. And the grant of this new office re» | 
ſembles the grant of a rent de novo; for ſince there is no eſtate ? 
in eſſe, but it is new created by the King, he may mould it as be 
pleaſes, And although there is ſuch an office as this of a ſearcher, 
yet the eſtate is new, and ſubject to any limitations. And no 


| - reaſons can be given why a grant in futuro of ſuch a new office 7 
ſhould not be good, as well where there is ſuch precedent eſtate, ? 
| | — | a8 


. 
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where there is none at all. For ſuppoſe, there being before a 
untee for life, the King grants to another, to commence after 
death of the grantee for life; this firſt grant for life is of no 
il to make good the laſt grant, for the laſt grant is not a re- 
linder, for then it ought to have been created at the creation of 
particular eſtate; nor is it a reverſion, for neither the King 
any other has any reverſion of the office, and a grant by ſuch 
- is void; but the King may grant an office in reverſion; not 
reſpe& of the particular eſtate, but it is only a future intereſt ts 
mmence in future.  1'Gro. Young verſe Stawell, and Young ver. 


But if the King has the inheritance of an office, ſuch a grant as 
$ had been void. And it ſeemed to him, that the King's intent 
s, not to determine his will during Martin's life, but that after 
death the grant to Frier ſhould commence; and not to give 
portunity to any ſollicitation, to determine the eſtate of. Martin 
ore his death. Laſtly, Frier's letters patent being good, the 
ender of them was a good -con{ideration in the grant to Kempe, 
that the letters patent granted to Kempe were good. And there- 
re judgment was given for the defendant. 1 


$: 


Rook ver}. Clealand. 
Intr. Trin. 6 Will, & Mar. © Be: Rot. 508. 


Man, ſeiſed of a reverſion expectant upon an eſtate for life, s C. S. c. 
bound himſelf and his heirs in a bond, and died living the 303. 

nant for life; this reverſion ſhall be aſſets in the hands of the heir. 

$cjudged this term in C. B. | | 


Walter ver/. Rumbal. 


{/ Alter brought an act of trover againſt the defendant Numbal S. C. 4 Mot. 
for 6 hogs, 5 7 Sc. Upon not guilty pleaded the jury 253.399 5; 
d a ſpecial verdict; That Jahn Smith the 16th' of Ociober Dilrefs told 
Car. 2. was ſciſed in fee of a meſuage and a certain parcel of land —— 
pntaning 200 acres of land, part of which lay in the hundred of 3 . 
auſſy in Wiltſhire, and part in the hundred of Audover extra in cap. 5. fir. 2. 
de county of Soutbampron. And being ſo ſeiſed, he demiſed it by 8 C. Comb. 
dentute to John Walter for 21 Years, reſerving 43“. 10s. rent . C. 12 Mol. 
mually to be paid at two equal portions at Lady-day and'Miehael- 53. 
%. That the leſſee entred and was thereof poſſeſſed by virtue of 8 
leaſe aforeſaid. And that _ being in arrear, the defendant — 


Z . 
0 
* 


534 Trin. Term Wil. 3. 


as bailiff to John Smith diſtrained the cattle, for which the action 
is now brought, being /cvant and couchant upon this land, vis. 
i part upon the parcel of the land which was in Kinalſey, and part 
— the upon the other parcel which was in Andover extra, They find 
= that the plaintiff was owner of this cattle, and that the defendant 
after the diſtreſs taken gave notice to the plaintiff according to the 
ſtatute of 2 Will. & Mar. ſeſ. 1. cap. 5. and that the plaintiff Val. 
ter did not replevy them within five days. And that after the 
five days the — ſent for the conſtable of Kinalſey and the 
conſtable of Andover extra. That by two appraiſers, ſworn by 
the conſtable of Kinalſey, and in the preſence of the conſtable of 
Andover extra, the cattle were appraiſed. And that afterward 
the defendant fold them, and left the overplus with the corſtable 
for the uſe of the plaintiff, &c. And ſerjeant Gould and Mr, 


Pratt for the plaintiff objected, 


er * * _ * 


1. That the notice is ill, for the act ſays, that it ſhould be at 
the chief manſion-houſe or other notorious place upon the premiſ- 
ſes; but in this caſe it was given to the plaintiff himſelf, Sed mn 
allocatur; for per curiam the intent of the act was only, that the 

Notice to the party ſhould have notice, which is performed by this means, bet- Wl 
bis Fu of the ter than if it had been left at the houſe or other moſt notori- il 
_ ous place. | : 


ce A a ada £A ae es 


— 


2. They objected for the plaintiff, that the jury have found, 
that notice was given to the owner of the goods, and not to the 
tenant of the land. And although the act is in the disjunctive, yet 
it ought to have a reaſonable conſtruction; and it is more reaſon- 
able, that the notice ſhould be given to the tenant of the land, be- 
cauſe he might ſhew that the rent is ſatisfied, which does not lie 
in the knowledge of the owner of the, cattle. Sed non allocatur; 
for the act has expreſly provided, that notice may be given to the 
owner of the goods. But if the tenant had ſued a replevin, then 
the notice muſt have been given to him; but notice to the owner 
ſufficiently affects the owner, and the plaintiff is found owner 
the cattle, therefore notice to him is ſufficient. | 


3. They objected, that the jury had not found, that the conſta- 
ble of Andover adminiſtred the oath to the appraiſers, but that be 
was only preſent. Now the conſtable of Kinalſey had no juriſdic- . 

tion over that which aroſe within the hundred of Andover, and Wn 

therefore the goods diſtrained within the hundred of Andover were 
ſold without having been appraiſed by ſworn appraiſers, for the 
oath adminiſtred by the conſtable of Kinalſey as to thoſe goods in 
Andover was void, which is contrary to the direction of the ſtatute. 
And although the conſtable of Audouer was preſent, that does jt 


aid it; no more than where the mayor of a corporation, being a Order figned 
juſtice of peace, made an order and ſigned it, and afterwards this —— . 
order was ſigned by another juſtice of peace, and it was ruled 14 Car. 2. 
naught, upon 14 Car. 2. cap. 12. becauſe the laſt juſtice was not . 12. 
actually preſent at the ſigning of it as the ſtatute provides. So 

here becauſe the conſtable of Andover did not adminiſter the oath, 

though he was preſent, the appraiſement of theſe goods in Andover 

was ill. But to this it was anſwered by the court, that the oath Lands in di- 
adminiſtred by the conſtable of Kinalſey was ſufficient, for the 2 8 
lands, although they lie in divers counties, yet they ſhall be intend- on — 4 
ed contiguous, for they were demiſed by one demiſe, rendring one rendring rent. 
intire rent; then the diſtreſs being lawfully taken for one intire guten may 
cauſe, as it was here, the chafing of them is a continuance of the a ox th 
taking, and the difference of the counties will make no diverſity 

of the diſtreſſes ; but the diſtrainer, as the caſe was, had liberty to 

chaſe them all into Miltſbire; then the officer where the diſtreſs 

is chaſed, is within the act, becauſe the diſtreſs is there lawfully in 

the cuſtody of the law ; and therefore the oath, adminiſtred by the 

| conſtable. of Kinalſey, good for the whole. But it was objected to 

this, that the words of the act are [the officer where ſuch diſtreſs ſhall 

be taken] and now the goods, which were taken in Andover, cannot 

be ſaid to be taken in Kinalſey; to which the court anſwered, 

that the chaſing of the diſtreſs over is a continuance of the taking n;ae7, taken 
of the diſtreſs, and the party, ſince it was for one intire cauſe, can- for one cauſe 
not ſever the diſtreſs, but ought to chaſe them all together, and £29"* be ſe- 


impound them in one pound, by 1 & 2 Ph. & Mar. cap. 12, vered. 


4. It was objected, that the jury have not found, that the tenant 

bad not brought a replevin within the five days. Sed non allocatur; 
or the jury have found, that the owner did not replevy within The owner 
the five days, which, as to the plaintiff who is the owner, is brings not 
ſufficient, | . , replevin. 


5. It was objected, that they do not find, that the s were 
ſold for the beſt price. To which the court anſwered, that that 
ſhall be intended, ſince the appraiſers were ſworn. For which 
reaſons judgment was given for the defendant. But Holt chief ju- Diftrefs taken 


ſtice ſaid in this caſe, that if lands in Middle e 
ta- Jad in this caſe, that if lands in Mzddleſex and Hampftire be es, v 
he demiſed by one demiſe, reſerving one intire rent, the diſtreſs taken Bn 


in M; 44er , ing, cannot be 
2 ſe Were be chaſed into Hampſhire, becauſe the coun- g ont of 

not holning. | 8 | the one coun- 
ty into the 
other, 


Maſters 


is | Trin. Term 7 Will. 3. 


Maſters ver/. Lewis. 


8. C. 3 Salk. (Hort Maſters was indebted to Gofiwright, and had alſo a Debt 
9 skin. owing to him by Lewis the defendant. Maſters dies inteſtate, 
516. and Goſtwwright enters a caveat in the ſpiritual court, and then en. 
Carth. 344. ters a plaint in the court of the ſheriffs of London againſt the arch. 
: bans #54 biſhop of Canterbury as ordinary, to attach this debt in the hands of 
Foreign at. Lewis, and upon default has judgment and execution. Then the 
Te cr archbiſhop grants adminiſtration to Alice Maſters, who brings this 
not attach indebitatus aſſumpſit againſt Lewis, who pleads this foreign attach. 
goods of an ment in bar. The plaintiff demurs, and Sir Bartholomew Shower 
— 22 * and Mr. Dee for the defendant argued, that the foreign attachment 
plaint againſt in this caſe was good, and the defendant's debt well attached, and 
the ordinaty. therefore he ought not to be liable over to the plaintiff. 1, They 
ſaid that this foreign attachment had had the approbation of all 
courts for more than a hundred and fifty years; and there was ng 
inconvenience, for if the defendant, againſt whom the attachment 
is ſued, comes within the year and day, he may ſue a ſcrre facic; 
againſt the plaintiff, to diſprove the debt. 2. They ſaid that it 
had been allowed in a caſe of the very fame nature, Calthry, 
rep. 66. And though it may be objected, that this may work a 
. devaſtavit in the adminiſtratrix, for by this means a debt upon a 
ſimple contract may be ſatisfied before a bebt upon ſpecialty ; they 
anſwered, that the adminiſtratrix might well plead in an action 
brought againſt her, ene adminiſtravit; for the is not chargeable 
for more than that which comes to her hands. And by 5 Co. Snel- 
ling's caſe, the adminiſtrator is bound by the cuſtom of London, to 
pay a debt by ſimple contract as well as a debt upon ſpecialty. 
And although in this caſe it may be objected, that the ordinary 
was not liable to any action of debt, they anſwered, that by 
10 Ed. 2. cap. 19. the ordinary is liable, ſo long as he hath 9% 
ſets, 2 Inft. 397. But they ſaid, that admitting, that this judę- 
ment in the attachment was erroneous, nevertheleſs ſo long as it 
continues in force, it ſhall bind the parties. For which reaſons 

they prayed judgment for the defendant. x 


But Nerthey econtra for the plaintiff, Of which opinion was 

Helt chief juſtice, Sir Giles Eyre and Sir Samuel Eyre juſtices, 

Foreign at- For, 1. Foreign attachment (by them) cannot charge any perſon 
tachment but a debtor, and the ordinary is no debtor, before goods come to 
charges Only his hands. $5 Co. 82. 9 Co. Henſſoe's caſe, F. N. B. 210. b. 


2 debtor. 1 k 1 
Orcinary no 2. Garniſhment cannot be, but where the garniſhee is liable to the 
devror, before ; 
$0945 co pe to his hands, T. Jones 165. Garniſlenent cannot be, but where the garniſkce is !/able to the 
aciicn of the defendant. | + ; 

| action 


3 8 
5 


Trin. Term 7 Wall. 3. 57 3 


action of the defendant; for the garniſhee may plead all things "i 
that the defendant might have pleaded, But in this caſe the ordi- 8 5 
nary, who was the pretended defendant, could not have had an 2g iad a ine. 
action againſt Lew:s for this money. Therefore if this foreign at- date a debtor. | 
tachment ſhall be allowed good, it will be in effect to adjudge a | 
wer in the attachment to give an action, to a perſon who can- 
not have one by law, which the attachment cannot do. But 
where there is an executor or adminiſtrator, a foreign attichment 
may well be allowed, becauſe they may be ſued, or may ſue. 
And as to the objection, that the judgment although erroneous 
ſhall bind the parties until it be reverſed, the court anſwered, that 
non valet exceptio ejus rei cujus petitur diſſolutio. And the admini- Nes valet er- 
ſtratrix, in this caſe could not reverſe this judgment, becauſe ©” == | 
ſhe is not party to the record. And by Holt chief juſtice, Snel- Zee. 
ling's caſe, 5 Co. 82. where it is ſaid, that the adminiſtrator is 
bound by the cuſtom to pay a debt upon ſimple contract, &c. is 
not ſound law. And afterwards, Mich. 7 Will. 3. in B. R. 1695. 
(Sir Giles Eyre being dead, and Sir Thomas Rokeby made juſtice in 
his place) the whole court of King's Bench gave judgment for 
the plaintiff, h pe | | x 


— 


Memorandum, Sir Edward Ward night, attorney general, was 
this term made ſerjeant at law, and lord chief baron of the Ex- 
chequer, in the place of Sir Robert Atkins (but this was no- 
lens volens.) And Sir Thomas Trevor ſolicitor general the 
eighth of June ſucceeded in the cffice of attorney general. And 
Sir John Hawles knight, of Lincoln's Inn, ſucceeded in the office - 
of ſolicitor general. And Sir Salathiel Lovell knight, recorder 
of London, was made King's ſerjeant. 


7 Will. 3. B. R. 1695. f 


Sir John Holt Chief Juſtice. 

Sir William Gregory} 

Fir Thomas Rokeby 
removed this term out | 
of the Common Pleas; Fuſtices. 

e enn of r,, 
—_ x 7 

Jir Samuel Eyre 
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Sir John Dalſton ver /. Janſon. 


G. C. i Salk. 10. 


5 Mod. 89. CTION upon the caſe grounded upon the cuftom of 


Cole apon thh the realm againſt a common carrier, and rover, were 
cuſtom againſt joined in one declaration. Upon not guilty pleaded, 
a Carrier and verdict for the plaintiff. And it was moved in arreſt of 
* I] judgment, that theſe actions cannot be joined; for although the 
Keb. 652. Caſe upon the cuſtom ſeems to be founded upon a tort, yet it ſounds 
Pp. 57 in contract; and then an action founded upon contract cannot be 
* 870. P- joined with an action founded upon a ort, as frover. And 1 Sid. 244. 
12 Mod. 73. Matthew ver ſ. Hopkins, for this reaſon in a like caſe judgment was 


Comb. 332. arreſted. And of the like opinion was the whole court at preſent, 


| 3 Salk, 204. and therefore judgment in this caſe was arreſted. | See 1 Ventr. 0 
223. Owen verſ. Lewin contra. See 1 Sid. 223. Wright ur. 9 
r fo m7 - 
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Penſe wer/. Prouſe. 


R. Pratt moved for a prohibition to the conſiſtory court of 8. ©. Carb. 
the biſhop of Exeter, where his client was libelled againſt = 1 
for a rate aſſeſſed by the church-wardens by cuſtom for repair — wm 
the church, as well the chancel as the nave of the church. And a = 
reſolved, 1. That the pariſhioners, and not the church-wardens, the majority 
ought to aſſeſs the rate. 2. That the parſon ought to repair the of them, ought 
chancel and not the pariſhioners, but that the pariſhioners ought to tea tf te. 
repair the nave of the church. And by Halt chief juſtice, by the the — 
canon law the parſon ought to repair the whole; but by the 2 Ro. Abr. 
| cuſtom of England the parſon ſhall repair the chancel, and the % , 
Vege 1 | 1 Vent. 3061. 
| pariſhioners the nave of the church. And by the cuſtom of London Comb 344. 
the pariſhioners ſhall repair the chancel alſo. But Rokeby juſtice Pariſhioners 
was of opinion, that the pariſhioners ought to contribute to the ogbt to con 
charge of the ornaments of the chancel, but Holt doubted of that. —_ 2 
hen Sir Bartholomew Shower moved, that a prohibition ſhould ornaments of 
be granted, only quad the ſuit for the rate for the chancel. But e ehancel. 
_ :colved, that the prohibition ſhall be for the whole, becauſe it is 
but one rate, and intire ; but if a man libel for two diſtinct things, When 4 pro- 
che one of which is of eccleſiaſtical conuſance, and the other not, "coor 
a prohibition ſhall be granted, quead that which is of temporal nr” 
conuſance, and they of the court Chri/tran ſhall proceed for the 
other, Therefore in the principal caſe a prohibition was granted. ” 
| | | = C. 5 * 
Herbert ver/. Walters. kW : Sk hey. 
| ' $95, 
Eplevin. The defendants as overſeers of the poor of the — 362. 
pariſh avow for a rate, ſet upon the plaintiff by force of ** Nied. 5. 
43 Eliz. cap. 2. The plaintiff replies De injuria 72 propria 3 up- 
ahſſue tali cauſa, and upon this they were at iſſue. And at the ea * 
trial, after appearance, the plaintiff was nonſuit. And Sir Francis Plaidt at the 
Wirnington moved for a writ of inquiry of damages, and after — wa Gn, 
debate at ſeveral days, reſolved, that a writ of inquiry ſhall be dere may be 
eranted. For if the jury try the iſſue, and do not find damages welded 
in caſe where damages are recoverable, this ſhall not be ſupplied b — 2, Wert 
a \vrit of . | PP Y of inquiry 
. of inquiry, becauſe the damages are part of the verdict, and may ſupply a 
1 if the jury had found exceſſive damages, the party might have had feel in a 


an attaint. But in this caſe, although the jury by the ſtatute ns xx 


(notwithſtanding they did not try the ifſue) might have been v v. 
| ea, & Lyde 
charged to find damages; yet if they had ſound 4 it had been *4; » = 
ut an inqueſt of office, and by conſequence the party could not rence in 


: ö | Go B. Mich. 
have had an attaint if they had been exceſſive, And the reaſon of zo Geo. 2. 
| | : 1e S. b. 

this Ca. in Patl. 
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Uponde- this does not differ from the caſe where there is a demurrer to the 
morrer ae evidence at the trial, the jury may aſſeſs conditional damages, ang 
jury may al. if they do not, a writ of inquiry may be awarded. 1 Cu. 1% 
dale damages, Darroſe verſ. Newbott. Beſides that, 1 Roll. Rep. 272. Bram 
3 "woy Cale, and 2 Roll. Rep. 112. are expreſs authorities in point. A 
be awarded. this is not like the caſe of Ward verſ. Culpeper, Mich. 20 Car; , 
B. R. 1 Sid. 380. where in replevin the defendant avowed toy ? 

a rent- charge, and iflue being joined, the jury found the valug of 

the cattle and damages, but did not find what rent was arrea gc 

cording to the ſtatute 17 Car. 2. cap. 7. and reſolved, upon g 

motion for a writ of inquiry, that it cannot be granted, becauſe | 

the ſtatute ſays that the ſame jury ſhall inquire of the value of the * 

cattle and of the rent arrear; but the 43 Elia. laſt paragraph, guss 

| the party his election, either to have the jury find the damage 

Raym 124. or to have a writ of inquiry. And Holt chief juſtice ſaid that he ? 
gba i remembred a caſe 17 Car. 2. B. R. Burton verſ. Robinſon, es 
Tn detinue if tinue for a charter, verdict for the plaintiff upon iſſue joined, au 
the jary om"! the jury found damages, but did not find the value of the deed; 7 
2 0 and upon motion for a writ of inquiry the court doubted, Whethtt 
cannot be ſup- jt ſhould be granted; but afterwards he was informed, that a wilt ! 
1 of inquiry was granted, contrary to Cygyncy's cafe and (by him) 3 
Contrary to law. | F 


8. C. Mod. ASſumpfit and quantum meruit by an apothecary for medicines? 
Carth. 347. and attendance upon the defendant when he was fick, Gt. 
2 Salk. 627. The defendant pleads, that he gave to the plaitiff a beaver hat in 
a con: 5h ſatisfaction of thoſe promiſes, and that the plaintiff accepted it in? 
clares for ſatisfaction. The plaintiff, proteſtando that the defendant did nit 
_ 5 give the beaver hat to him in ſatisfaction, Gc. traverſes the taking? 
Jane pleads by him in ſatisfaction. The defendant demurs. And Mr. Hat? 
acceptance of took exception to the plea, that it is pleaded in ſatisfaction of the 
rs ole promiſes, whereas it ought to be in ſatisfaction of the money die 
promiſes (not upon the promiſes, and compared it to the caſe of Neal d. 
of the money Shield, Telv. 192. where acceptance of a load of lime was plead- 
275 b.“ ed in bar of a bond, which was upon condition, and adjudged 9d 
Rep. 117. Plea, becauſe it ought to have been pleaded in ſatisfa@tion of the | 
od. 677. ſum of money contained in the condition. But, by the court, the 
* 346. caſes differ, for in the caſe cited a releaſe of the condition had ut 
Sty. — 0 been a bar to debt upon the bond; but here a releaſe of the pt 
maiſes had been a good bar in this action, and therefore the defets 

dant has pleaded well enough. Then Mr. Nortbey took exception 
that the traverſe in the replication was ill, for the traverſe dug 
to be to the moſt material part, which is here'the gift ; for if the? 
* defendant 
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dant gave in ſatisfaction, and the plaintiff received it; whe- 
the plaintiff received in ſatisfaction, is not material; for it 

be. if he will receive it, that he receive it to that intent, for | 
h the defendant gave it. As if A. owes B. 20 l. upon a bond Cr. El. 68, 
201. upon ſimple contract, and A. pays B. 20 l. in ſatisfac- 
of the money due upon the bond, and B. ſays that he will 
dt it in ſatisfaction of the money due upon ſimple contract, 

heleſs if he accept it, it ſhall be adjudged, that he accepted 
the money due upon the bond. Therefore in this caſe the 
ſe ought to have been to the gift. But Mr. Hall for the 
iff argued, that of neceſſity this new agreement muſt be by 
mutual aſſent of the parties, and then the acceptance is as ma- 
| as the gift. Of which opinion was Holt chief juſtice : For Git or ac- 
ze defendant had pleaded the gift, without an averment that + 3H 
plaintiff accepted it, the plea had been ill. And Holt cited 5 
178. Erle verſ. Tuck, where the acceptance was traverſed ; 

therefore (by him) both the gift and the acceptance are tra- 

able; and therefore he was of opinion, that judgment ſhould 

piven for the plaintiff. Rokeby juſtice was of opinion for the 
ntiff, but for another reaſon, becauſe ſince the plaintiff had 

n by proteſtation the gift, and had traverſed the acceptance, it 

not appear that there was any receipt. But if there had been 
receipt confeſſed, he ſeemed to incline, that the acceptance 
not been traverſable for Mr. Northey's reaſons. The fame n 
between Yeſverton and Salisbury, and the ſame judgment Yelverton v. 
term. c | Salisbury. | 


Rex ver. Leaſon and Edwards. 


HE defendants were taken by a meſſenger, and kept In The 3 
cuſtody ſeveral days in Midaleſex; and the beginning of this oY . 
they entred their prayer according to the habeas corpus act. of the ge, 


er being brought before Sir William Trumball ſecretary of ſtate, cpu ad muß 
| committed them to the Mar/balſea for high treaſon in conſpiring — 8 
death of the King, which fact was ſuppoſed to be committed — 

| Surrey, And now being brought to the King's Bench by ha- ought to be 
ps corpus, Sir Francis Winnington and Sir Bartholomew Shower ach 5 
dyed, that they ſhould be bailed. But denied by the court, for 
intent of the habeas corpus act was, that the prayer ſhould be The King's 
red, where the party ought to be tried; which in this caſe muſt Beneh does not 
at the aſſiſes in Surrey, for the King's Bench cannot originally — Fogg 
ld plea of felony ariſing out of Mzddleſex, and therefore the telony ariſing 
Ing's Bench will remand the priſoners to the Marſhalſea. Ex out of Niadie. 
atione miri Foes. Hill. 8. The lord Montgomery, being indicted - 12 
Lenden for high treaſon for conſpiring the death of the King, n ca 

real p & the. | By ner) 
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entred his prayer in the King's Bench ; but adjudged that it ovgl 
to be entred at the Old Baily. ; | 1 0 


| | 4 
Leward & ux ver}. Baſely. 


8. C. 1 Silk, Reſpaſs, aſſault and battery, for a battery committed u 
bro. trefpal the wie. The defendant pleads, de ſor aſſault demeſue of 
p. 128, the wife, The plaintiffs reply, that the defendant went out to 
1 fight the huſband, and that ſhe being deſirous to aſſiſt her huſband, 
and to keep him from being wounded, inſultum fecit upon the 
; defendant. The defendant demurs. And Mr. Carthew argued, 
1 Mod. 36. that this inſultum fecit was ill. And for that he cited a caſe he. 
1 $6. 441- tween Jones and Trefilian, intr. Trin. 21 Car. 2. B. R. rot. 1841, 
Treſpaſs, aſſault and battery; the defendant pleaded de ſon afſoui 
A Man cannot demeſne ; the plaintiff replied, that he was poſſeſſed of a cloſe called 
ark of Cupner's cloſe, and that the defendant broke the gate and chaſe 
fenſe of his his horſes in the cloſe, and the plaintiff for defending his poſſeſſion 
cloſe. molliter inſultum fecit upon the defendant: And upon demurrer 
adjudged a bad replication, for he ſhould have ſaid, molliter manu 
impoſuit; but he could not juſtify an aſſault in defenſe of his poſ- 
2 Lut. 1483. ſeſſion. And this caſe the court agreed to be good law, but diffe- | 
A wite my rent from the preſent caſe ; for this is a juſtifiable aſſault, for the Wn 
Lult in de. wife may lawfully make an aſſault, to keep her huſband from harm, 
fenſe of her and ſhe has pleaded it ſo. In the ſame manner a ſervant may ju- 
„ ſtify an aſſault in defence of his maſter, . but not e contra, becauſe 
ea my the maſter might have an action per quod ſervitium amiſit. So in 
Kult in defenſe this caſe, if the defendant lifted his hand to ſtrike the huſband, the 
of his malter, wife might well juſtify an aſſault to prevent the blow. And if the 
3 cen fact had been otherwiſe, the defendant ought to have rejoined, 4. 
2 fon tort demeſne, and then it had been againſt the plaintiff. But: 
doo 0369 "63 man cannot juſtify an aſſault in defenſe of his horſe, or his poſſeſſion, 
Lult in de. for there he ought to ſay, malliter manus impoſuit. Judgment fot 
a | OY 9 * Po 8 
2 of his the plaintiff, mſi, &c. LS | 
Ow. 150. contra. Bro. treſpaſs, 189. Ibid. 217. Hawk. P. C. 131. cap. 61. ſ. 24. Ibid. 134. c. 62. .;. 
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60. „ Smith ver. Frampton. 


Mod. 87. | | | | 
New _— FMT H brought an action upon his caſe againſt the defendant, 
— in for negligently keeping his fire, by which the houſe of the 
penal actions, Plaintiff was burnt. And after verdict for the defendant Mr. Mon- 


where the a - : . | . | 
„„ moved for a new trial, upon a ſugggeſtion that the verdict was 


the defendant, u gainſt evidence. And he argued, that though it was a ſevere 
though con- action, yet all actions were grounded upon reaſon, and that new 


rrary to ei. trials had been granted againſt the hundred. Trin. 1691. B. R. be- 


e v. tween Horten and the hundred of Edmonton. A like caſe Jin. 
hundred de EO | | 5 Wilk 


Edmonton, 


5 | | Mich. Term 7 Will. 3. 


—T os Mar. C. B. So it is agreed 1 Sid. 49. between Read 
<A * a new trial may be granted to the defendant in 
ury where the King is not party, without / 12 Cee. 2. 


1 and Dawſon, 
2 , With the conſent of Opinion of the 


an 5 in Pe „ 
. his council, an is; 
his —_- : But ſerjeant Darnall and Sir Bartholomew Shower 


entre: That the court does not grant new trials where the 
J por the defendant in penal actions, as perjury, forcible entry, 
And in Zi. 4 & 5 Will. & Mar. in information againſt Dav 


Smith and 
Dormer v. 
Parkhurſt, 


Court, that 


the hardſhip 


verdict of the Cafe is 
a reaſon for 

Sc. refuſing new 

Le trials, and cited 


whom he was tried certified, that it 2 Salk. 644. 


; ; | for a riot, the judge before 


was 2 verdi& againſt evidence; nevertheleſs in motion for a new 


2 Salk. 653. 


Barnes, Pal. 


_ ria! it was denied. So in Sir John Jackſon's caſe, in information 6 Geo 2. 
por ſubornation of perjury, ſerjeant Maynard produced ſeveral affi- fel. 311. 


of Sic John Fackſon ; 
denied; which caſe 


| davits, that the moſt material witneſſes were withdrawn by a trick Davies's cafe. 
and yet upon motion for a new trial it was 

Holt chief juſtice ſaid he remembred well. 

| And the court after having conſidered this caſe ſeveral days reſolved, 


and the jurors being judges of 


that this being a caſe of hardſhip, 
the fact, no new trial ſhould be granted; though Holt chief juſtice, 

before whom it was tried, was diſſatisfied with the verdict. And 

is miſtaken in the caſe of Read 

and Dawſon, for 3 Will. & Mar, B. R. between the King and Rex «. Stone. 
Queen and Stone, in information for perjury, a new trial was 

granted to the defendant without the conſent of the King's council, 


_- —_—— —— — —_—_ — —— Li. 3 - 
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Mr. Northey faid, that Mr. Siderfin 


Powers ver/. Cook. 


EBT upon bond againſt the defendant, as executrix to J. S. S. C. 1 Salk. 


The defendant pleads, that J. S. died inteſtate, and that 
1 nted to her of the goods, &c. 
—_ therefore petit judicium ſi ipſa ad billam praediftam ref} 
1 laintiff demurs. And Mr. Dee for the plaintiff argued, that 
dhe plea is ill. For if the defendant adminiſtred the goods of J. & 
before adminiſtration 
ee ſo tort. And therefore ſhe ought to have traverſed that ſhe 
== mcddlcd before as executrix, as Tel. 115. 1 Brownl. 97. Loth- 


| adminiſtration was 


298. 
5 Mod. 136, 
145. 

Carth. 363. 


3 Danv. Ab. 


414. p. 23. 


Ne: | Debt againſt 
granted to her, ſhe is chargeable as executrix executrix, 


defendant 
pleads in 
abatement, 


% v. Hunfry The plaintiff brings debt as adminiſtratrix ther the i ad 
do R. The defendant bk that R. made his will, and made 9 


him his executor; and upon demurrer adjudged an ill 
he ſhould have traverſed that R. died inteſtate. 80 3 Cro. 565. 
Reynell. 8 10. Bethell v. Stanhope 

bower contra. That the books of 3 Cro. 565 & 810 are founded 
upon this reaſon, that the party was conuſant of the intermedling; 
but 3 Leon. 197. and 3 Cxo. 102, Stubs v. Rightzciſe, and Paſ. 
15 Car, 2 C. B. rot. 736. are expreſs, that the plaintiff ought to 
reply that ſpecial matter. Of which opinion was the whole c 


Bradbury v. Sir Bartholomew 


= | Mich. Term 7 Will. 3. 


And Holt chief juſtice ſaid, that if the defendant had taken ſuch 

| traverſe, it had made her plea vitious ; for it is enough for her to 

$1 ſhew that the plaintiff's writ ought to abate ; which ſhe has done, 
4 eee in ſhewing that ſhe is chargeable, only by another name. Then ; 
that which is to the traverſe, that ſhe did not adminiſter as executrix before the 


not alleged in letters of adminiſtration were granted, it would be to traverſe what 
the plainti's is not alledged in the plaiptiff 's declaration, which would be againf 
Do. placit. a rule of law, that a man ſhall never traverſe that which the plaintiff 
358. has not alledged inFhis declaration. Then Mr. Dee took exception 
_— 2 to the concluſion of the plea, that it was not in abatement. ir 
Concluſion of Bartholomew Shower e contra cited Placm. gen. & ſpec. tit. Abate. 
plea in abate- ent 20, 21. and argued, that if it had been, only petit judiciun 
ment. i ad billam praedictabi fic ut prgefertur formatam reſpondere debet 
| it had beegggood enough. ut the court denied thoſe caſes, and 
Concluſion of ſaid, that this preſent cale it is a. proper concluſion to the juriſ. 
a plea to the diction, which is ſometimes alfF / curia cognoſcere velit ; but it 
juriſdiction of | . 
the court, cannot be good gn abatement: And therefore judgment, that the 
N defendant anſwer over. But a concluſion in abatement ought to 
pray judgment, quod billa caſſetur. The ſame judgment was given 
Nichols v. for the ſame reaſon in this laſt point this term, between Nichab 


Shepherd, : 
881 856. and Shepherd. 


Stedman wver/. Bates. 


8. C. 1 Salk. Eplevin for the taking of bricks, Cc. The defendant makes 
300. conuſance as bailiff to the counteſs of Salisbury; and ſhews, 
ee g that John Bennet was ſeiſed of the place where, &c. in fee; and 
3 being ſeiſed, demiſed to obr:Gr:fith for 180 years, rendring rent. 
ſhall joia in That John Bennet died, by which the reverſion deſcended to the 
avowry. Counteſs of Salisbury and her ſiſter Mrs. Bennet, daughters and 
| x65 * heirs of the ſaid John Bennett. And as bailiff to the counteſs he 
| makes conuſance for rent-arrear, Sc. The plaintiff demurs. And 
Hall for the defendant fays, that although the daughters were one 
heir to the father, yet they have ſeveral inheritances ; and there- 
fore it is not abſolutely neceſſary for them to join in avowry. And 
Oſmer . he cited a caſe in point, Trin. 4 & 5 Pill. & Mar. C. B. rot. 707. 
Ts Lutw. Oſiner verſ. Sheafe. But by Rokeby juſtice, this point was never 
moved in that caſe, And Littleton himſelf ſays, that coparceners 
ought to join in avowry, And therefore. judgment for the 

plaintiff, 
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Memorandum, Sir John Powell, puiſne baron of the Excheguer, 
was removed into the Common Pleas in the room of Sir Thomas 
Rokeby, removed into the King's Bench this term; and Sir 
Littleton Powis, puiſne judge of Cheſter, «vas made baron of 
the Exchequer, 1 

2 . Drage 
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1 6 ASE you a bill of exchange. The defendant pleaded a re- Releaſe. 
E leafe after the bill drawn, and before the acceptance by the 

W defendant, the bill being drawn by J. S. 
adjudged no plea, for this releaſe was 


__ the defendant. And Lit. ſec. 446. 
chargeable. Ex relatione miri Place. 


. the defendant Was 


4 Rex ver. Eendal and Row. B. R. 347. 

1 1 PON a habeas corpus Airecked zg the Neper of Newgate to Cement 
© | bring the bodies of tho defengMs to the King JaBench, he forreſcousofe 
WE returned, that the defendants eofhinitted to his cuſtody by d. brd 
WS warrant of Mr. Secretary Trumball for high treat, in aiding and what tete 
= fiſting Sir James Montgomery to eſcape, who Was committed to the traytor 
e cuſtody of a meſſenger for ſuſpicion of high treaſon, &c. One: 


To which return Mr. ſerjeant Levinz, Sir Bartholomew Shower, > 3 ag? | 
&c. took exceptions, 1. That a ſecretary of ſtate cannot commit. d wing. © 
1. Becauſe no perſon can commit, who cannot adminiſter an gath, ham's caſe 
which a ſecretary cannot do. 2. There are no precedents of ſuch fly reported, 
commitments. 3. In the parliament in 1678 it was looked upon Sute Tit. 
as an illegal practice of Sir Lionel Jentius, and a great oppreſſion V9): 4. $54. 
oc the ſubject. 4. 1 Anderſ. 297, 8. that perſons committed by Lale; _ 
one of the privy council ought not to be diſcharged, is an extra- 3. in c. B. he 
= judicial opinion, and therefore not to be regarded. 2. It is ſo ge- gene 
neral, that perſons committed for the leaſt offence by any of the ron State's 
vy counſel ſhall not be diſchargeable, which ſeems to be a warrant for 
breach of the fundamentals of the common law, which ſupport the gon f- 
W liberty of the ſubject, Sed non allacatur. For by Holt c ief ju- The court 
wy ice, this point was looked upon to be fo clear law, that it was dictarged 
never drawn in queſtion in his memory, but once by Sir Francis Win- ba, » 
nington at the bar. And 1 Anderſ. 297. is good authority, for it = member of 
was reſolved at the meeting of the judges for aſſerting the liberty Pramet. 


of the ſubject. And 1 Lean. 71. takes a diverſity ; that if a man * Secreuries 
be committed by one of the privy council, the cauſe of the com- — 
mitment ought to be ſpecified; but if by the whole council, it ; 
18 not nece which was then looked upon as law, gh it 


is now altered by the habeas corpus at. And at common 'law, 3 ane wn 
_ there were any juſtices of peace, there were — ; — 5 
lor the juſtices of gaol delivery ought to impanel a grand jury, to —— 
inquire of all offenſes committed by thoſe in gaol ; therefore there 
maſt have been a commitment precedent, And by Rofeby juſtice, 

| ef 8 „ 


Commu- 


* 4 


2 
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2 Leon. 175. Helyard's caſe. And at common law 
conſervators of the peace could not execute their office without 2 
wer to commit. And ſecretaries of ſtate are of the ſame nature 
Secretaries of as conſervators of the peace were. And no ſtatute gives power to 
ſtate are of the, 1. : . . a 

ſame nature juſtices of peace to commit, but it is incident to their office. 


with conſer- * 5 


vators of the peace. Commitment is incident to the office of a juſtice of peace. 


Conſervators years ago. 
of the peace 


may commit. 


Then the defendant's councel took exception, that it appeared 
upon the return that Sir James Montgomery was committed to a 
meſſenger, which is an illegal commitment, for by the common 
law every perſon ought to be committed to the county gaol. 


5 Hen. 4. Brit. 92. Cuſtum. de Normandy 75. b. Hil. 25 Edw. 4. Pl. 4, 
* lu. 43. Beſides that, to commit a man to a meſſenger, is to fine him be- 


fore conviction, for he muſt pay the meſſenger's fees. And it is 
only an invention to evade the habeas corpus act. And if the com- 
mitment of Sir James Montgomery was not lawful, then it was no 
crime in the defendants to help him to eſcape. Sed non allicatur, 
Commitment For though generally commitments ought to be to the common 
zer. gaols, yet it is a queſtion, if commitment to another place thar 
Tultices of the common gaol will make the commitment void. Juſtices of 
peace ought peace ought not to commit to the New Priſon tor felonies, Ge. 
not to commit However, though a meſſenger is not a gaoler, yet per curiam a 
to New Priſon . | ; . 3 oh 
for felonies, man may be committed to a meſſenger for a time, till examination. 
Pet. 699, But as this return was, the court ſaid, they would intend, that 
this meſſenger was only appointed to convey Sir James Montgome- 
ry to priſon ; and therefore Sir James Montgomery was well com- 
A private man mitted in his cuſtody. And by Holt chief juſtice it was ruled at 
may execute a Norwich aſſiſes, by Hale chief juſtice, that if a juſtice of peace di- 


jultice of _ | , : : 
peace's war- TEAS a warrant to any particular private man, he may execute it 
rant. and take the party, and may well juſtify the execution in an action 


Tower of Lon. Of falſe . eee And Holt chief juſtice ſaid, that the Tower 
4 is a priſon, was looked upon by the law, and was, a priſon within the habeas 
Gibbon's Cale. or pus act. Gibbon's caſe. | 


Then the defendants counſel argued, that the defendants could 


never be attainted in this cafe, becauſe Sir James Montgomery the 

principal was dead before he was attainted. To which the attor- 

ney general Sir Thomas Treuer anſwered, that this was treaſon, 

= and therefore all were principals, and conſequently the defendants 

oa triable, whether Sir James Montgomery was attainted or not. Ser 
la P. C. 116, contra. | | 


2. The defendants counſel ſaid, that this was not treaſon but ſe- 
lony. Mr. Attorney contra cited Hale P. C. 109, 116. But to 
theſe two : laſt exceptions the court gave no politive opinion. 
Tdeo quaere. OC Laſtly, 


- commitments by ſecretaries of ſtate have been more than a hundred 


SA 
0 


Fagt 


r — aS 44a _—_ \ — 


1 RT * Y as as 


Mich. Term 7 Will. 3. 


1 


. 
* 


Laſtly, The defendants counſel took exception to the return, 
that the treaſon for which Sir James Montgomery was committed, 
was not ſpecified in the warrant of commitment. For perhaps 
Sir James Montgomery's treaſon might be ſuch, as that the acceſſory 
to it ſhould' not be guilty” of high treaſon.” As if a man receive 
a counterfeiter of the great ſeal, knowing that he is a counter- 
feiter, &c. it is not treaſon. 12 Co. 81, Receiving of a coiner, 
knowing that he is ſuch, is but miſpriſion of treaſon. Dier 296, 
298. But Holt chief juſtice ſaid, that there was no authority, that 
a man who breaks priſon, and lets out a coiner, is not a traitor. | 
But he and all the court were of opinion, that ſuppoſing the crime If 2 man 
to be high treaſon, two things ſhould have been ſpecified in the c ke Prion, 
warrant of commitment. 1. For what treaſon Sir James Montgo- coiner, it is 
mery was committed, for he who breaks the priſon is guilty of the weaſon. Ez. 
ſpecific treaſon. 2. It ought to have been averred, that Sir James 
Montgomery committed the fact, becauſe the breaking of the priſon 
is affected with the ſame offenſe. And therefore for this defect the 
priſoners were bailed. © * ; 
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Wentworth verſ. comitem Stafford. 
IR William Wentworth recovered judgment for 30091. againſ 


S8. E. 5 Mod. al 
tens. the carl of Stafford in 1 670, and the entry of it Was, that in 
| 1 Salk. 52. the plaintiff ſhould recover 3000 J. necnon ¶ blank] pro d. 


damnis, &c. And a motion was made for liberty to amend, 
and to inſert a ſum certain for the coſts and damages, however 
ſmall, to perfect the judgment. But after argument at the bar ſe- 
veral times (by Holt chief juſtice) it cannot be granted, becauſe it 
would be to give a new judgment; and beſides, the motion comes 
too late. But Rokeby juſtice thought that it might be amended, 
becauſe for a juſt debt. Aajournatur. 


p. 16, 17. 


Hains ver. Jeffell. 


8. C. 5 Mod. A Day was appointed to hear counſel, why a prohibition ſhould 
3 „ not be granted to the ſpiritual court of Worcefter, to ſtay 1 
ries his ſiſter's ſuit againſt Haines for marrying with the baſtard daughter of his 
28 op ſiſter. And Sir Bartholomew Shower for the prohibition argued, 
7. that it was not prohibited by any law, for there was neither affinity 
80 Comyns nor conſanguinity, for a baſtard is nullius filius. CG. Li. 123, 157. 
2 © It is no conſideration to raiſe a uſe. 5 Co. 65. 41 Ed. 3. 19. 
| Old Bendl. 102. Dobbins e contra, that the original is, ad proxi- 
mam ſanguinis non accedat; that the Jews made no difference, 3 

to marriage, between — 2 others. Seid. de jure Hebr. 5 Fo 

cap. 10. fol. 591. Puffend. li. 6. c. 1. par. 32. Zepper, li. 4 

c. 19. "IA It ſeemed to the court 15 25 rohibitton ſhould 

be granted; for though baſtards are deprived of privileges by parti- 

cular laws, the ſame reaſon prohibits them from marrying, 8 

others. And it has been always held accordingly, eſpecially where 

it is the child of a woman relation. And by Sir Bartholomew 

| | | Sbowers 


2.2. 
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Shower's rule Haines might marry his own baſtard, which doubtleſs 


could not be allowed. _Adjournatur. | 


Memorandum, Sir William Williams and Sir "William Whit- 
lock were turned out from being King's council. | | 
e % 5 6. 3+ oh 


* 


Borey ver. Caſſleman. 


ween the defendant and him, that if the duke of lies 


agreement not for a 


| Savoy made an incurſion into Daupbinee within ſuch a time, that yager. 


then the plaintiff ſhould give the defendant 100 1. And if the duke 1 Satk. 23. 
did not make the incurſion into Dauphinee within the time limited, 4 * 


303. 


that then the defendant ſhould give to the plaintiff 100 J. which ger. 113. 
| agreement was reduced into writing, and ſigned by both the parties: 12 Mod. 69. 


and the plaintiff avers, that the duke of Savoy did not make any — 2 | 


incurſion into Daupbinee within the time limited; by which the $id. 160. 
defendant became indebted to the plaintiff in 100 J. and being in- _ 667. 
debted aſſumed to pay, &c. Upon non aſſumpſit pleaded, verdict g; Mod: 55 : 
for the plaintiff. And now Mr. Northey moved in arreſt of judg- Vent. 268.” 


bent, that there was not any conſideration to raiſe a debt, for no kia. *96- 
e can ariſe between the plaintiff and defendant upon the incurſiann 
| of the duke. For it is but a wager, for which indebitatus T. 6 


will not lie, becauſe there wants a real conſideration. - But for mu- 
112] promiſes aſſump/it may lie, but not indebitatus afſumpfit, For 


| /ndebitatus aſſumpfit will he only in cafes where debt will lie, but 


in this caſe debt cannot lie. Qucd fuit conceſſum per totam Cu- 
riam. And therefore judgment was given, quod querens nil capiat 
per billam. © | wo. uo 


WF 


Bo 4 


Hletcher ver /. Ingram. 
| Intr. Mich. 7 Will. " B. R. Rot. 107. a 


Eplevin. The defendant ſaith, that the place where, Gc. is. C. 1 Salk. 
in Chenfon, and that Chenſon is parcel of the manor of Chen- Nied 
ſon, of which manor J. S. is ſeiſed in fee; and preſcribes to have Skin. 635 
a court-leet of all the inhabitants within the Eid manor; that 669. | 
there is, and time, whereof, -&c. hath been, a cuſtom within the ＋ 4 Ws 
ſaid manor, that the homage of the lect has uſed to cle a con- 1 1 Bod. 21 5. 


ſtable, at the leet held within the month of St. Michael, out of the * Mod. 88, 


24. 


inhabitants of the manor, to be conſtable of Chenſon for one year; Nil 


that the perſon ſo elected hath uſed to take an oath to execute the Comb. 361. 


Lud office; or in caſe of failure, that the ſteward of the court uſed — og 
#7 | MK = to 51, | 


Cuſtom that a cuſtom is, to ſerve one year generally. 2. Admit that the cuſton 
Jetted by the is good, then it is not purſued ; for the plaintiff was elected t, 


dom on him 


elected con- 


P 
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2 BI 


to impoſe a reaſonable fine. That the plaintiff being an inhabitant 
within the manor was elected by the homage according to th; 
cuſtom, to be conſtable for one year then next following, 254. 
notitiam habuit : And becauſe the plaintiff refuſed to take the oz, 
the ſteward impoſed 40 5s. fine upon him: and becauſe the fine wu 
not paid, the defendant makes conuſance of the taking of the catit 
as a diſtreſs in the place where, &c. as bailiff to J. S. The plain- 
tiff demurs. And ſerjeant Mrigbt for the plaintiff took exception. 
1. That the cuſtom was void for the uncertainty, for it is not 
ſhewn, for what year the perſon elected ought to ſerve, for the 


Ip 
TAS 
$71 


conſtable e- . 


homage ſhall ſerve the year next enſuing, Sed non allocatur; for, by the cour, 
ow Of 75 it ſhall be intended, that the cuſtom is, to ſerve the year next ex. 
TGA ſuing. And Sir Bartholomew Shower cited a caſe between Titus and 
intended for Perþins ſince the revolution, in which Holt chief juſtice held, thi 
the year next a cuſtom, that a copyholder ſhall pay the profit of one year gene- 
grit Be r a fine for admittance, was good, without alleging wh 
3 Mod. 132. rally for a fine for admittance, was good, without alleging whi 
Titus wv. Per- Year. | | 


. to pay the profit of a year for a fine, good, without ſaying what year. 


The ſecond exception was that the cuſtom is void, becauſe it i; 

that the party elected ſhould take an oath, to execute the office, 

Sc. But in the cuſtom no perſon is named, who ought to ad- 

miniſter the oath; and it is not in the power of the party to 

take the oath, without the concurrence of ſome perſon to ad- 

miniſter it. And in 8 Co. 38. b. Griefhy's caſe; it is pleaded, that 

the perſon ought to take the oath before the ſteward in court. Se 

By common non allocatur. For, by the court, of common right the homag: 
png. _ in courts leet ſhall ele& the conſtable, and this is the conſtant 
the conſtable. practice in Middleſex. Then the ſteward by conſequitnce of lau 
The ſteward may ſet a fine upon the party elected, if he refuſe to ſerve, though 
ſhall ſet a fine no cuſtom is alleged for the fine. But this ſuppoſes the pati 
mee £0: preſent in court. When he is not preſent in court, the ſteward 


who refuſes to Cannot ſet a fine, but his refuſal ought to be preſented by th: 
Go if he be homage at the next court, and then he ſhall be ameroed. In th: 
7 coat. ſame manner if the perſon is preſent in court, the ſteward ex offi» al 
preg? 16 -= may adminiſter the oath ; but if the court is adjourned before the 
de preſented Oath taken, the ſteward ought to iflue a precept, to command the Wl 
and amerced. party, to take the oath before the juſtices of peace. For though 
The ſteward juſtices of 8 had their beginning within time of memory, ye 
of a leet may they have the ſame authority, as the conſervators'of the peace hat 


adminiſter an 


oath to a man at common law, who in ſuch caſe might have adminiſtred the oath. 


ſtable by the homage, being preſent in court. If he is not preſent, the ſteward ſha!l iſſue a precept, u 
command him to ſwear before the juſtices of peace. | | 
| The 
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The third exception was, that the defendant ſhould have al- Fa man "IP 
leged a cuſtom for the taking of the diſtreſs. Of which opi- g. h. — 
nion was the whole court. „ . | w ls y all : 
f "hes 6 5 diſtreſs for it. 
The fourth exception was, that the general averment, that the 
plaintiff ide n babuit, is not ſufficient, but the plaintiff 3 
-ought to have had ſpecial notice, and this * 4 to have appeared not incur 3 
in the pleading. Of which opinion was the whole court alſo. penaley, ber 
And for theſe two laſt reaſons judgment was given for the plaintiff. wo fer vin 4 
See Winch. Ent. 986. | : | 


Walter ver/. Stokoe. 


Udgment in treſpaſs was given againſt five. Four bring error, 333 
J and adjudged that the writ was not good, For all perſons Carth? 367: 
againſt whom a joint judgment is given, ought to join in a writ Judgment a- 


| of error: But it appears here upon the face of the writ, that there 1 
was another perſon, againſt whom the judgment was given, who — "Y 


a 3 as, the writ 
has not joined in the writ of error, and it is not alleged that he thall abate. 


is dead, and therefore the writ is bad. - 2. It was adjudged, that Writ of 1 
although the curſitor had right inſtructions, yet this writ of error bia 


e. 
is not amendable by common law, nor by any of the ſtatutes. Nora; a writ 


For all amendments are granted for the ſupport of judgments, but error 5 now 


the principal deſign of a writ of error is to reverſe t em. 3. It "0p apa 


was adjudged, that if the writ of error had been amendable, yet the 1. cap. 13. 


— plaintiff in error ſhould not be obliged to amend his writ at the! 


iu error moved that the plaintiff ſhould amend his writ) for a P*fendant 


man cannot oblige another to ſue a writ, in other manner than — —8 
he himſelf intends, See 1 Leon. 134. And Holt chief Juſtice — his 


defendant's motion (for in this caſe Mr. Northey for the defendant 1 


ſaid, that the defendant in error is ſcarce party in court; for if . 


he dies after in nullo eff erratum pleaded, the court ſhall pro- 
ceed ; but if the plaintiff dies, it is otherwiſe. See 1 Ventr. 34. 
And for theſe reaſons the writ of error was quaſhed. See Tv. 52. 
3 406. 1 Rol. Abr. 418. pl. 13. Raft. Ent. 301. 1 Sid. 
216, 429. he: | 
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Dominus Gerrard ver/. Dominam Gerr: 
8.C. z Lev. OWER. As to part the tenant confeſſes the action, and 


n 76. judgment is given in C. B. for the demandant, and miſer. 
1 Salk. 253. cordia entred againſt the tenant. And as to the reſidue, the tenant 
c pleads, that Sir Thomas Gerrard was ſeiſed of the meſuage now in 
= 2 FE demand, called Bromley, in his demeſne as of fee. And being þ 
2 5 Þ ſeiſed, King James the Firſt, by his letters patent under the grea i 
baroniae, to ſeal of England, created the ſaid Sir Thomas Gerrard baron of 
33 Bromley; and ſo the meſuage in demand became caput baroniae, Wl 
4 Salk. - & and he prays judgment, if the demandant ought to be endowed 
| thereof. The demandant demurred : And judgment was given for 
her in C. B. and another miſericordia entred againſt the tenant; 

who now brings error, and aſſigns for error, 1. That the de- 

mandant ought not to have dower of this meſuage, being caput 

baroniae. 2. That there ought not to be two miſericordia's againſt 

the tenant. And Sir Bartholomew Shower and Mr. Acherley ar- 

gued, as to the firſt point, that it would tend to the diſhonour of 

the dignity, to have the capital meſuage divided and diſmembred 

but it would be more for the honour of the realm, that it be kept 

intire. And for authority cited Co. Li. 31. 6, Fitzh. Dower, 180. 

Braft, li. 2. 170. ö. Paſ. 4 Hen. 3. rot. 7. But ſerjeant Wright 

and Mr. Northey contra; of which opinion was the whole court. 

For theſe authorities muſt be intended of feodal baronies, of which 

there are none at this day, except Arundel. And this privilege was 
allowed to them, becauſe they ought upon neceſſity to defend the 

Feodal baro- realm, to which they were bound by tenure : For the King at the 
nies, whit creation of the barony gave to the baron lands and rents, to hold 
of him by the defenſe of the realm. But then this cannot be a 

feodal barony, for it was in the ſeiſin of the Gerrards before, and 

therefore was not given to the Gerraras by the King, at the crea- 

tion of the barony, to hold of him. And Rokeby juſtice ſaid, 

that this was the reaſon of the judgment in the Common Pleas, 

| As to the ſecond point, the council for the plaintiff in, error ſaid, 

ute zi. that it is a rule in law, quod nemo bis punitur pro uno deliflo ; but 
if two amercements be allowed here, this rule will be broken. 

And for authority they relied on 5 Co. 57. Specot's caſe, and the 

rule taken in Peytoe's caſe, which has not been yet denied. 2 Bout 

of judgments 102. Serjeant Wright and Mr. Nerthey contra, That 

Two amerce there were two offences, and therefore there ought to be two 
amercements ; for the tenant has delayed the demandant two ſe- 


veral times, and then there being two ſeveral judgments, he 8 
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one writ, 


ka „% reed Ya, cc Ss «4 


part, judgment muſt be entred againſt him, which is a final judg- 


Then at preſent it is a queſtion, whether the laſt judgment ſhall be 
| for or againſt the demandant ? But in the mean while the de- 


| for the demandant, there muſt be a new amercement : But where 


was affirmed by the whole court. 


| 7tſon preferred articles in the ſpiritual court againſt her for incon- 


* 4 
Le 


be twice amerced. 2 Leon. pl 231. 1 Roll. Abr. 213, 218. Barry's 
— Eitzb. Judgment 32. Raſt. Entr. 19. Co. Eutr. 169. 6. 


E And Specot's caſe is not againſt it, becauſe the ſecond judgment 


there was no delay there in the defendant. 


x 


there was erroneous, for 


1 And Brook Amercement 16, 17, 50, infinuates, that where there 


is a final judgment given, there mult be a miſcericordia. And then 
when there is a new delay, and a new judgment, there muſt be 
another miſericordta. And per, curiam, the queſtion will only be, 
whether à man can be twice amerced upon one writ? And ad- 
judged that he may in this caſe, For when the tenant confeſſes 


ment; then there muſt be an amercement, or it will be error: 


mandant is delayed; therefore when judgment is afterwards given 


one judgment depends upon the other, and is but an interlocutory 
judgment, the law is otherwiſe. And judgment, for theſe reaſons, 


* © 


bas $.C. 12 Mod. 
; . N | 891. 
Chamberlain ver/. Hewitſon. Ro. Abr. 301. 
a „ Motam and 
otam. 


| | l 42 plaintiff Chamberlain moved for a prohibition to the 5. C. . 


ſpiritual court, upon a ſuggeſtion, that the defendant Heu- 1 . 

; 5 . 69. 
; : e : Feme 3 
tinency with the huſband of Heteitſon, and obtained ſentence againſt libels in the 


her. Upon which Mrs. Chamberlain appealed to the court of de- — 2 


legates, who confirmed the former ſentence, and made a decree, cats recover. 
that the plaintiff ſhould do penance, and pay coſts to Mrs. Hevoltſon. ed agaicſt her, 


, 2 55 A. pleads a 
Aiterwards the general pardon iſſued, by which the penance was i er ® 


pardoned. And now the defendant Hewitſen libelled in the ſpi- huband. 
ritual court for the coſts; where the plaintiff Mrs. Chamberlain If the ſpiritoal | 


2 7 Wt b allow this, 
{piritual court diſallowed ; and therefore ſhe prayed to have a pro- a prohibition 


hibition granted. And ſerjeant Mrigbt for the defendant argued fall be grant. 
Oo . ſt h hibi . h. bi +. 0 . . l 5 . deb ed Otherwiſe 
againſt the prohibition, that bi cognitro principalis, ibi debet eſſe the hulbang 


cognitio acceſſorii, To prove which rule, and apply it to the pre- and wife bad 
ſent caſe, he cited Yelv. 173. Starkey verſ. Barton & Gore, been divorced, 
March 73. p. 112. 2 Cre. 269, Rabert's caſe. A feoffment was — 27 wee 
tried in the ſpiritual court in a caſe between Tutter and Whiſkins.  acceforii. 
2. He argued, that it were in vain for any wife to commence a C 65: 


ſuit againſt the adultereſs, if this releaſe ſhould be allowed to bar * * 


her of her coſts, which are merely the charges of the ſuit, by Cro. Eliz. 
which ſhe has brought the criminal to condign puniſhment ; there- ye 
fore theſe coſts ought not to be releaſeable by the huſband, no; Lev. 72. 


U | more 


| pleaded the releaſe of the huſband of Mrs. Hewitſon, which the aut does not 


ey OR Iu oo ob WW. os 8 


3 


74 Hil. Term 7 Will. 3 


more than the caſe of Motam, 1 Roll. Rep. 426. 2 Rol. Abr. 205. 
P. 1, 300. pl. 10. Againſt which it was argued for the plaintif 
by Sir Bartholomew Shower, that the prohibition ought to be 
granted ; and of that opinion was the whole court. And reſolved, 
Spiritual court I, That the juriſdiction of the eccleſiaſtical court ſhall extend to 
may ceter- the determination of the validity of letters patent, feoffments, re- 
ments, e. leaſes, G. which come in queſtion there, in matter properly 
within the eccleſiaſtical conuſance, provided that in the determi. 
nation of ſuch collateral matters they do not deviate from the rule; 
| of the common law; for if they do ſo, a prohibition ſhall be 
Coſts are given granted. 2. It was reſolved, that if a feme covert ſue another in 
- _ _— the ſpiritual court for incontinency with her huſband, and recover 
court” The coſts, if the huſband releaſe them, the wife is barred, For ſince 
huſband dies. the huſband is liable to the charges of the ſuit expended by the wife, 
| bo = eee he ſhall have the coſts in recompenſe ; beſides that, the wife can- 
ſhall not have Not have a chattel intereſt excluſive of the huſband, But if the 
them, but Huſband dies, the wife ſhall have them, becauſe they were a cho: 
| he wie, ur. in action, and they ſhall not go to the executors of the hufhand, 
16. Green's But if the huſband and wife are divorced a menſa et thoro, and the 
Os: wife has alimony allowed her, and ſhe ſues for defamation or other 
injury, and recovers coſts, the huſband releaſes them, yet the wife 
ſhall recover them; becauſe they come inſtead of that which (bc 
has expended out of her alimony, which was a ſeparate mainte- 
| nance, and not in the power of the huſband. And this is the 
| reaſon of Motam's caſe. But if the wife has a legacy left her, the 
huſband may releaſe it. 2 Rol. Abr. 30 1. pl. 2. In the principal 
caſe a prohibition was granted. OG | 
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Lawton ver/. Ward. 


= CTION upon the caſe for ſpoiling his way with carts 8. C. : katy. 
1 and carriages. The plaintiff declares, that he was ſeiſed if mn 
of a cloſe called L. and of another cloſe called B. conti- ſcribes for a 
- guouſly adjoining, and that he and all thoſe, Cc. time wy to 80 
whereof, &c. had a cart way from the high road between F. and _ _ 
V. to L. tanquam ad tenement. ſpectantem, and that the defendant from 4. to B. 
cum carucis et carriagits ſuis had made the way ſo founderous, &c, and farther to 
ad damnum, &c. The defendant pleads, that . M. was ſeiſed in vitae, iris 
fee of a cloſe called C. and that he and all thoſe, &c. time whereof, ill. But con- 
Ce. had a way in the ſame way to his cloſe of C. and the defendant * 1 hy 
drove the carts, &c. as ſervant to V. to the cloſe called C. &c. Wc: as be 
he plaintiff replies, and confeſſes the preſcription of the defendant, arrives at B. 
e. but fays, that he drove the carts to C. and alſo farther to I 
D. Sc. The defendant rejoins, that foraſmiſeh as the plaintiff 
has confeſſed, that the way did not belong only to him, but al- 
ſo to V. his maſter, he might uſe it as 5 pleaſed, Sc. The 


wy Plaintiff demurs. And adjudged for him by the whole court. And 
= elolved, 1. That the defendant has not purſued his preſcription 
W for the preſcription is to go to C. then when he goes to 6 and 


farther to D. he has not authority to do it. And Powell juſtice ju- 

nor faid, that the difference is, where he goes farther to a mill or 

.. 4 bridge, there it may be good; but when he goes to his own 
: WW cloſe it is not good. For by the ſame reaſon, if the defendant 
_ RY Purchaſes a thouſand cloſes, he may go to them all, which would 
3 : | 


be 
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In caſe the be very prejudicial to the plaintiff. And for authorities they relied 
1 —— Bull Abr. 391. Ts Mod. 190. 3 Keb. 348. 2. Reſol. 
as ſhew all the ved, that the replication is no departure from the declaration, but 
_ in his de fortifies it; and the plaintiff in an action upon the caſe (notwith. 
Tee ſtanding that it is ſuppoſed, that he ſets forth his whole caſe in his 
Wood verſ. declaration) may aid himſelf by a replication, as well as in an 


Hawkſhead. . . 10 vi t | 
C other actions. For the plaintiff cannot divine, that the defendant 


Butler v. pre. Will preſcribe for the ſame way. And Powell junior juſtice com. 
id. del college pared it to the caſe, where the plaintiff brings treſpaſs for a horſe, 
n wg the defendant claims it as a ſtray, the plaintiff may well reply, that 
Lit. Rep. 215. the defendant rode or 3 _ + "_ 3 nes = de- 
Yelv. 13- claration, for by this the defendant abuſed his right, and is thereb 
Co. Lt. zol. become a — ab initio.  Yelv. 96. Bag ſhaw verſ. Ry 
_ Fo 2 Cro. 147. 3. Reſolved, that the plea is good enough, notwith- 
— 8 ſtanding that the plaintiff charges the defendant with ſpoiling the 
ſtifes with way with carucis, Se. ſuis, and the deſendant juſtifies as ſervant 
ke wipe with the carucis, &c. of his maſter, becauſe the defendant had ; 
Hil.1 Edw. z. Property in them by the poſſeſſion. 4. Reſolved, that the pre- 
5.6. p. 40. {cription, as the plaintiff has laid it, is good; for though he ſays, 
| that he was ſeiſed of two cloſes contiguouſly adjoining, and then 
Tanquam ad lays the preſcription for the way to one of them, tanquam ad ten:- 
— ment. ſpettantem, and has not ſhewn, that he was ſeiſed of any te. 
* lürplaßgge. nement before; the court ſaid, that they would reject tanguam 4d 
tenement, ſpectantem as ſurpluſage. And in Raftall it is often omit- 


ted. Raft. Ent. 618. 


ll. 3. 5 


Ferrer 


„% „ „K Aa VV. 


2 


Taukcly ver. Hawkins. 


1 Ro Abr. | £24 ejectment, upon motion for a new trial, reſolved, that a 
ye os 30 b. 4 ſteward of a manor may take a ſurrender of a copyhold, out of 
1 Leon. 227. the manor ; but cannot admit out of the manor; and that a cu- 
Godb. 142. ſtom, that the ſteward ſhall not take ſurrenders out of the manor, 


P 1 . 
. is a void cuſtom. 


— 


®, aba ver. Deacon. je 
„e. Salk. 7 Reſpaſs for a cloſe broken, Ge. Upon not guilty pleaded f 
Ir treſpal the ui prius roll was carried to the aſſiſes to be tried, and ws 


where the there by conſent of the parties the jury had the view, and the 


view is grant- trial was put off to the next aſſiſes, and then the iſſue was 
ed, the plain- y 


tiff hall have tried, and a verdict for the plaintiff and 10s. damages. And 
full colts, tho* the queſtion was in C. B. whether the plaintiff ſhould hate 


the jury gives a, : i. 
4 Wt more coſts than damages, for the judge had made no certifi 


mages. cate that the title came in queſtion, And reſolved per . 
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= int! have full coſts ; for it a upon the record, 
| 2 2 granted, but the view —— hn unleſs 
where the title comes in queſtion. And therefore the granting of 
the view amounts to a certificate, that the title came in queſtion. 
And by all the prothonotaries, it is always the practice, to give fall 
coſts where the view is granted. 


Dalſton ver/. Reeve. 


"NOvenant upon indenture, for non-payment of rent. The Co. Lit. 319. 
. plaintiff declares, that he was ſeiſed of tithes, and by inden- %, abr 
ture demiſed them to the defendant, rendring rent, and the defen- „% 
BS nt covenanted to pay it, and he aſſigned his breach in non-pay- 
ment of ſo much. And the defendant pleaded eviction. The 
plaintiff demurred. And judgment was given for the defendant ; 
becauſe it is a rent, and the eviction is a ſuſpenſion of it, and there- 


fore a good plea, Ex relatione mri Mather. 


Chance verſ. Adams. 


EBT for 200/. The plaintiff declares, that whereas by an Debt upon the 
act for granting ſeveral rates upon tonnage of ſhips and veſ- fate of 
_ ls it is enacted, that if any gauger gauge any fat, Sc. of beer, * 
ale, &c. and do not leave a true note in writing of the laſt gauges 
= taken, with the brewer, Sc. containing the true quantity and 
= quality of the liquors gauged, he ſhall forfeit 5/. for every offenſe; 
then the plaintiff ſhews, that the defendant was a gauger, and that 
che 7 Nov. 5 Will. & Mar. he gauged divers veſſels of the plaintiff 
2 of cxciſcable liquors, &c. and did not leave a note in writing, &c. 
and that diverfs temporibus after the 7th of Nov. and before the 
bringing of the action, he gauged ſeveral veſſels of the plaintiff and 
fue other perſons, of exciſeable liquors, and did not leave a note in 
= writing, Cc. contra formam ſtatuti, unde actio accrevit to the 
Plaintiff to demand 200/. the forfeitures amounting to fo much at 
nve pounds a time. The defendant demurred. And it was ob- 
Wy j<cted on the part of the defendant, that the plaintiff has miſtaken 
the act, for the act is for tonnage of ſhips, but the plaintiff has de- 
clared upon the act, which was to grant ſeveral rates for tonnage 
and ſhips, but there is no ſuch a&; then' the plaintiff reſtraining 
himſelf by a contra formam flatuti, when there is no fuch act, the 


ir declaration is ill, Hutt. 56. Parker's caſe. Sed non allocatur. For . a 
re the title of the act is no part of the act, and therefore it is but ſur- d does not 
tif pluſage, and miſrecital ſhall not vitiate. Hardr. 324. in the caſe viac. 


the Attorney general verſ. Hutchinſon & Pocock, by Hale _ 
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5 Darwyn verl bade. And Powell ſenior juſtice ſaid, that it was fo adjudged in 


INE? the houſe of peers between Darwyn and the earl of Monmay), 
Acts were not And by Treby chief juſtice the title of the act is but a new uſage, 
tituled before and begun about 11 Hen. 7. but the miſrecital of the purview ot 


11 Hen, 7. enacting part always vitiates. 1 | 


Dien un- The ſecond exception was, that the plaintiff ought to have faid, 


- are poſtea, viz. ſuch a day the defendant gauged, &c. and ought not 


uncertain, to have ſaid ſo generally, diverfis temporibus, c. And of this | | 


Pept. opinion was the whole court. For the proof is incumbent u 


the defendant, that he has left a note, Cc. But it is impoſſible 
for him to previde witneſſes to anſwer the plaintiff's charge, if he 
does not know at what days the plaintiff will charge him. See 
2 Roll. Abr. 8 1. Aſbton's caſe, pl. 15. 


e mag The third exception was, that he has ſaid divers exciſeable li. 
and drs not quors, which is too general, for he ſhould have ſpecified what 
fay what. liquors, to the end that the court might have judged, whether 

they were exciſeable or not; of which opinion the whole court was, 


and therefore judgment was given for the defendant. 


Another exception was taken, that it appears upon the plaintiff's 
declaration, that he has miſtaken his time; for it appears, that a 
year was expired after the fact committed, before the bringing of 

this action; and therefore it is barred by 31 Eliz. cap. 5. Buts 
to that Nevil and Pawel ſenior, juſtices, relied upon a caſe between 


| Carth, 232. Culliford and Blandford adjudged fince the revolution ; where an 


_ * action qui tam, Gc. by bill was brought i B. R. for having made 


12 Mod. 27. a falſe return of a burgeſs to ſerve in parliament; the falſe retum 


was laid to be in March 1689, and the bill was filed term. paſchur 
1690, ſo that it appeared upon the record, that more than a year 
was elapſed; and upon error brought in the exchequer chamber it 
was reſolved by the majority of the judges then preſent there, tha Wn 
Where all the where the informer ought to have the whole penalty, the ſtatute 
— ben. of 31 Eliz. does not extend to it, becauſe it is not within the 
former, he is words of the act, and penal acts are not extendible by equity. But 
18 Treby chief juſtice, and Powell junior juſtice, were of opinion con- 
8 r JON trary to that judgment; for if the informer ſhou}d be bound, when 
es - 26 7 * was joined with him, much more ſhould he be bound 
en he ſued by himſelf. | | | 


Note, Treby chief juſtice, Rokeby juſtice of C. B. and Poel, 
bar. held, that for the ſaid reaſon the judgment in the caſe of Cull- 
ford and Blandford ought to be reverſed ; but Neill and Powell 
Juſtices of C. B. and Lechmere and Newill barons held the contrary. 
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be ſhall have an eſſoin, for the courſe of the court is, that an eſſoin dun e 


but all the defendants may join in eſſoin if they pleaſe, or any two 


—_ 
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f Burghill ver /. Archiep. Ebor. Epiſcop. Carliol. Gibbons 


& univerſitat. Cantabr. | 


Boner brought a quare impedit againſt the defendants, The writ Ifthere ee 


was returnable tres Mich. 5 Will. & Mar. at which day the tree 1050 1 


| defendant Gibbons caſt an efloin, which was not adjourned. Then cats an efivin 


archbiſhop of Tork caſt an eſſoin, which was not adjourned, which is not 
- which * defendants entred a non prof. againſt the plaintiff, 1 _ : 
which upon motion in Hilary term laſt was ſet aſide, becauſe the day in court 
eſſoin of the archbiſhop of Tor, for the non-adjournment of which wink an ef- 
the plaintiff was nonſuit, was ill caſt, the eſſoin of Gibbons not be- 


ing adjourned, ſo that the archbiſhop had no day in court to caſt 


an' coin; upon the ſetting aſide of which aon frof. the record was 
mae right, and the proceeding was in this manner, viz. the writ 


was returnable tres Mich. 5 Will. & Mar. at which time Gibbons 
was eſſoined, which was adjourned to craft, Martin. then the arch- 
biſhop caſt an eſſoin, which was adjourned to oh. Hilar. and at 
ofab. Hilar. the two other defendants were not effoined but made 
default; then the plaintiff ſues a pore againſt them, to, ſhew cauſe 
why they made default, returnable ofFabis purificationts, at which 


E day iſſued an alias pone, which was continued until the firſt return 


of laſt Hilary term; at which day the biſhop of Carijſie caſt an 


| eſſoin, which was adjourned to quinden. faſchae ; at which day the 


univerſity caſt an eſſoin, to which the plaintiff entred a challenge 
upon the eſſoin roll, and the defendant demurred to the challenge, 
and the eſſoin was quaſhed by the court, becauſe an eſſoln is an 


excuſe of the appearance of the party, now a corporation cannot Corporation 


appear, and therefore cannot caſt an eſſoin, nor enter into tecogni- ue call an 
zance. Bendl. 121. 21 Edw. 4. 79. And now ſerjeant Gould un te weng. 
moved, that the archbiſhop of York might have an eſſoln, his for- nizance. 
mer eſſoin which he caſt being adjudged ill upon the ſetting aſide of . 68. 
the non proſ. and ſo he had not had any eſſoin. And per curiam, Eſſoin may be 


may be caſt at any time before a ne recipiatur is entred ; and the ae recipiarur 
reaſon of the irregularity of the firſt eſſoin of the archbiſhop (which wa. 

was ſet aſide for that cauſe) proceeded from the plaintiff's own . 

fault, viz. the non-adjournment of the eſſoin of Gibbons, upon If the plaintif 
which he might have been nonſuit ; but where there are ſeveral de- Joes not ad- 
fendants, and one of them caſts an eſſoin, which is challenged, and ag by l., 3 
upon demurrer the challenge is allowed; the others have no day fendant, he 
in court to caſt an eſſoin, becauſe idem dies datus eft to them all, us * 


| Three defen- 
dont. one caſts an eſſoin which is challenged, and the challenge allowed, the others have no day in. court to 
call eſſoin. All the defendants may join in eſſoin or ſever. mM | 
2 | of 


— 


The allowing of them may have ſeveral eſſoins. And by Powell junior juſtice it 
ee, bie is not error, to allow an eſſoin where it does not lie, but it is error 


is not error, to deny an eſſoin where it does lie; and (by him) it is not error 
contra ofdeny- to allow two eſſoins. But Powell ſenior juſtice ſeemed to doubt 
rad; ay of this latter point, becauſe it is within the act of fourching by 
$lay's caſe. eſſoins. And Powell junior juſtice cited the caſe of one Sly, 
Good cauſe to where an eſſoin was caſt for the defendant at i prius, which 
N A the plaintiff challenged, becauſe an attorney was entred upon 
an attorney is record, and the challenge was allowed, and judgment peremp- 
entredof tory was given, and upon error brought it Was affirmed is 
meord: _ B. R. becauſe it was in nature of a departure in deſpight of the 
— Bf court; which caſe, as well all the court, as the ſerjeants at the 


on quaſhing bar remembred. 
an eſſoin. F 


Hil. 1 Ed. 3. fol. 2. pl. 2. 


Mackareth ver Pollard. 


Juſtification Reſpaſs for the taking of a horſe. The defendant juſtifies 


under a judg- under a judgment . recovered againſt the plaintiff in the hun- 
nn dred court, by a faliter proceſſum, and does not ſet out the pro- 
ru y . 2 . * . 
taliter proceſ- ceedings at large; and adjudged good, notwithſtanding that the 
Jum, and good. old books are to the contrary, upon the authority of a caſe be. 
2 Lev. 85. tween. Doe and Parmiter, Hil. 24 & 25 Car. 2. adjudged in 
| eee - point in B. R. in- the time of lord Hale, upon great debate, 
edit | The fame point adjudged between Malter and Freby and 
Freby and Holmes, Trin. 8 Will. 3. C. B. Intr. Hil. 7 Will. 3. C. B. 
Holmes. Rope. 342, ; 4 123 . 
Lev. 403. 2 Mod. 102. Ibid. 195. S. P. Murray v. Wilſon iz B. R. Hil. 25 Geo. 2. ex relative 
— TT - | | hs; 


Knight and his wife again/? The mayor, maſters, and 
| burgeſſes of Wells. 


S. C. Lutw. 2 8 upon a bond made to the plaintiff's wife dum ſoli 
506, 519. by the corporation of Wells, by S name of The mayer, 
—3— or aldermen, and - burgeſſes. Upon non eft factum pleaded the jury 
find a ſpecial verdict, that Queen Elizabeth in the thirty-firſt year 
of her reign created them a corporation by the name of The 
mayor, maſiers, and burgeſſes of Wells, and that King Charles II. 

in the thirty-fifth of his reign, by his letters patent, granted to 

them, that they ſhould be known by the name of The mayor, al- 

dermen, and burgeſſes, &c. and by this laſt name they entred in- 

to the bond; and if this be the bond of the mayor, maſters, and 

burgeſſes, of Wells, then, &c. And adjudged for the defendants, 

| becauſe by the taking of the ſecond letters patent the firſt name is 

intirely extinguiſhed; but it was agreed that a corporation mo”. 
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| have two names, the one by preſcription and the other by grant, 


or both by preſcription, but not two by grant. Har dr. 504. 


The attorney general againſt the town of Farnham, 
Pedro wer). Battett. 


A Brought caſe againſt B. for. fally and malicio 1 3 
. him to be indicted, for conſpiring to lay a wares — 


B. of which indictment upon trial A. was acquitted. After ver- 


dict for the plaintiff upon not guilty pleaded, adjudged that the 


| action well lay, for the conſpiracy was a thing puniſhable at com- 
| mon law by fine and impriſonment, &c. 1 1 
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Trinity Term 
S8 Will. 3. C. B. 1696. 
Sir George Treby Chief Juſtice. 


ir Edward Nevill 1 
Hir John Powell D Juſtices, 
Hir John Powell of Glouceſter) 


«Claw Sir John Brownlow again? Sir John Hewley. 
| Intr. Hil. 7 Will, 3, C. B. Rot. 1657. 


Debt for rent EBT for 550/. for rent. The plaintiff declares, that 
_ Sir Thomas Trevor and Sir John Walter were pofleſſed 
term, the | of a farm for a term of 99 years, commencing the firt il 
ebene . of April 14 Fac. 1. and that they being ſo poſſeſſed, aſ- i 
2-/eſonatus, ſigned all their intereſt in the term to J. L. rendering 1001. t 
without ſhew- annum rent; and that J. L. entred and was poſſeſſed, and paid 
og che de. the rent; that afterwards Sir Jabn Walter and Sir Thomas Treur 
Sans. granted the rent to Richard Brownlow for the whole term, to 
which grant J. L. attorned; that Richard Brownlow made Sit 

Jobn Brownlow his executor, and died; and that Sir Zan Brownlra 

made the now plaintiff his executor and died ; both of whom proved 

the reſpective wills; and the plaintiff brings debt againſt the defen- 

dant Sir John Hewly, as aſſignee of J. L. of the land, for 550/. 

for rent, for five years and a half, c. The defendant pleads 
tender of 50 l. every day of the half year at which the rent was 
payable, and that no perſon was there to receive it, and that it was 
| never after demanded upon the land. The plaintiff demurs. And 
4. poſſeſſed of reſolved, 1. That this is a rent ariſing by real contract, and is re- 
a term aſſigus ſervable without deed, and that debt well lies for the aſſignee of it. 
i t B. ren And the court relied principally upon the caſe of Winton ve}; 
4. Alem the Pintncy, 1 Ventr. 242, 272. 3 Keb. 131, 137. Raym. 11. Robin 


rent to C. B. attorns. B. aſſgus the land to D. C. brings debt for the rent againſt D. 2 Lev. do. 
Ray. 222. 2 Mod. 175. | 
| ver ſ. 


2 Srs seg. g rar sera n 


os nt ad ee WHY Sa n 


— _ — 
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verſ. Cox and Warwick, 2 Jones 1. Goodman verſ. Packer. And 

= 4 —_— ) the opinion of Hale, Allen 57, 8. hath been held for 

| Jaw all theſe laſt years. 2. It was reſolved, that the defendant amen 

mould have pleaded with a profert in curia ; and therefore judg- der in det for 
ment was given for the plaintiff. TY * — 


it with profert in cur. Raym. 418. Crouch w. Falſtaff. 


Allways ver/. Broom, 


54 fo and raten may be joined. Adjudged Trin. S.C. us. 
1 P75 Will. 3. C. B. Thel. Dig. 107. lib. 10. cap. 15. . 17. 


Ward ver/. Griffith. 


IR Edward Ward in 1683 brought an action againſt Sir Pil. Debt lies a- 
liam Warren, in which Griſſitb was bail, and obtained judg- oe _ 
ment. Sir William Warren rendred himſelf to the Fleet, and red- eee 
ait ſe in diſcharge of his bail was entred in the warden of the 
= F/:'s book, but no committitur was entred in the office. Sir 
illiam Warren continued priſoner in the Fleet till Micbaelmas 
term laſt, and then died there. Sir Edward Ward died, and V. 
his executor, now plaintiff, brought debt upon the recognizance 
WS againſt the bail; and in Eaſter term now paſt ſerjeants Pemberton, 
Levinz and Wright, moved for an imparlance, 1. Becauſe debt 
does not lie upon the recognizance. Raym. 14. Godlington verſe. Lee. 
2. Becauſe the plaintiff has ſlept ſo long as thirteen years. 3. They 
= prayed that the court would give them leave to enter a cammittitur Committitur 
in the office. But this ſecond was denied, becauſe it is now too nuns en- 
late after the death of the party. And as to the firſt, Treby chief gun af the 
Wy juſtice and re junior juſtice were clear, that debt lies, and that priſoner, 
dc defendant ſhall have liberty to plead all pleas, that he might one be was 
bave pleaded upon a ſeire facias. And for this they relied upon lift time, . 
the caſe of Sparrav and Sougate, V. Jones 29. 1 Rolls Abr. 600. Afſton's 
W /- 7, 8. But they ſaid, that ſuch actions were diſcountenanced, * a 
aud therefore if no capias ad ſatisfaciendum is filed againſt the prin- 76 
2 they would make a rule pt court that it ſhould not be filed 1 
er, which would ſtop the action; and Pore ll juſtice junior ſaid, that no eo. . 
that the King's Bench did ſo in the caſe of Miles and Bateman, ſhall be filed 
3 Keb. 734. as Powell remembred. But becauſe the plaintiff had Cn * 
ſtaid without ſuit ſo long, they granted an imparlance until this r 
term, being Trinity term. And now Pemberton moved, that 
becauſe the plaintiff had declared generally upon a recognizance, 
o that the condition does not appear, and the defendant cannot | 
plead no capias ad ſatisfaciendum againſt the principal, &c. that 
4+ — the 
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 Oyerof® the court will grant hin ojer of the recognizance. And per cn 


bond or re- : ke 
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— 


cognizance Liam, if a bond is brought into court, oyer is grantable only the 
granted the firſt term, for afterwards it is adjudged in the poſſeſſion of the 
ane term. party. The ſame law of a recognizance, which is a pocket record, 
Of other re- 3 Keb. 76. Downs verſ. Duckworth, But of other records, which 


cords at Wy are always in court, oyer is grantable at any time. And therefore 


* 


e, in this caſe the declaration being delivered two terms before, and 


the time elapſed to have oyer of courſe, the court granted ce, 
becauſe otherwiſe the defendant would be ouſted of his plea, the 
recognizances by bail in C, B. being ſpecially entred, the plaintif 
has declared here as upon a general. recognizance, and omitted all 
the ſpecial matter. But by Powell junior juſtice, if the defendan 
Failer of te- had here pleaded nul tiel record, the iſſue had been with him; for 
cord. a record which compriſes that upon which the plaintiff declare 
and more, is not the ſame record with that upon Which the 

_ plaintiff declares, %%% 


. id 


/ 49 HNatter ver. Aſh. 


«4 - 


413. 


3 Lev. 438. prebendary made a leaſe of lands by indenture the fourteenth 


: Leaſe to com. day of April 167 . habendum a datu indenturae for three lives, 
| mence a date and livery Was made the fourteenth. And it was objected againſt 


— © this leaſe, that a habendum à datu is all one with a habendum a di: 
date. datis, which is excluſive of the day of the date; and then the 
_ 67% leaſe will begin the fifteenth. Co. Litt. 46. b. expreſs in point 
Palm. ;o. From whence it follows, that the livery was void, for livery in 
3 Lev. 438. praęſenti could not be made to a freehold to commence in futur. 


a Rep. The council of the other fide agreed that a freehold could not 


$ 229. commence in futuro, and therefore if the day of the date be ex- 


Hob. 314. cluded, the objection is fatal. But (by them) the day of the date 


| 2 Bull. 304, 


5, &c. in this caſe is not excluded, for {datus] ſignifies no more than 
Co Lit. 52. [given] in Engliſh. And therefore old epiſtles inſtead of the in- 
Ro hay * ſcription dated ſuch a day, fay, given ſuch a day. Then if an 
Cro. Jac. 153, indenture of leaſe was made to commence from the giving of it, 
| by x it ſhall commence without doubt from the day in which it was 
i839,  Fiven, and there could not be any difference between the (ame 
1 Ro. Abr. word, or rather the ſame ſenſe, in Latin and Engliſh. Beſides, 
Hieb z, that it is adjudged, that if a leaſe is made to begin from the making 
„ + of the deed, it ſhall begin the ſame day that it becomes a deed, 
3 Rep. 55. which is the ſame day that it is delivered. 5 Rep. 1. Clayton's 

caſe, Co. Lit. 46. 6. And the ſame reaſon holds place in caſe 

where it is limited to begin from the date, that it ſhall begin the 


day of the delivery; for datum prima facie ſignifies deliberatum. 


And as to the objection, that Co. Li. 46. is to the contrary, = 


«com | Þ PON a ſpecial verdi® in cjeQment the caſe was thus. a i 
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ok is founded upon 5 Co. 1. 6. Clayton's caſe, where this point 
w pi by To pen but inferred by the reporter of the 
e from Popham in Dier 218. which book does not warrant any 
uch opinion. And Although 3 Bulfir. £03, Bacon verſ. Walker; 
2. 40. pl. 128. agrees with 5 Co. r. yet 2 Cro. 135, Oſborne 1 Roll. Rep. 
erſ. Rider, 258 Llewellyn verſ. Williams, are contrary. 2. The 387: _ 
ooncil, to maintain the leaſe, argued, that this difference might of Freeman v. 
e maintained by law, that where it is in point of intereſt, that is Weſt in C. 
oaveyed from one to another, as in a leaſe for years, there a datu "wa 3 
acludes the day; but where it is in matters of account, where no wherein the 
gnatter of intereſt is defigned:to be paſſed, as if the one be account- court endea- 
ole to the other by deed, there 4 datu is excluſive of the day of the ber cb Ses 
ate, as well as 4 die datus. 1 Bulſt. 177. And of this opinion was difioQion, 
el ſenier juſtice. But the other juſtices gave no opinion as to feen, 
this diverſity. 3. It was urged, that in caſe of a leaſe for years from the date, 
babendum a datu the day _ well enough be excluded, becauſe and from the 
i would be no prejudice to the parties; but in the caſe of a leaſe . 
or life, as in the caſe at bar, it was reaſonable, ut res magis valeat, Serview Wil- 
o conſtrue the day incluſive, eſpecially fince there is no reſolution /e. | 
extant, where any eſtate has been deſtroyed by ſuch date and livery Pl. 480. 
made the ſame day. But to this the juſtices gave no opinion. 
After ſeveral arguments at the bar Treby chief juſtice was of opi- 
nion, that the leaſe was ill upon the authority of Ca. Li. and the 
other books. But Neviil juſtice, and the two Powells juſtices, 
were of opiniom that the leaſe was good, for the reaſons given by 
be council in their firſt point. And judgment was given accord- 
ingly this term. Ex relatione m'ri Salkeld. | 


— 


nen ere 


JJJ6obi 98. 4... IIS. AE. ont” 


BY Powell junior juſtice, If the ſpiritual court refuſe the evi- A fon of «te _ 
V dence of the fon to prove a will in which the father is a le- Pure ot 
cee, no prohibition is grantable. And he cited this caſe as lately Wave 4 
WT judged before commiſſioners delegates. There were three wit- in the ſpiri- 
: neſſes to prove a nuncupative will, two of them were without ex- W . 
eption, and the third was ſon to the legatee; the ſtatute of frauds 
aquires three competent witneſſes; the queſtion therefore was, if 

theſe three were ſufficient, the ſon not being an evidence by the 
HPiritual law? and adjudged that they were; becauſe two only were 
WO <quired by the ſpiritual law, and the third was a good witneſs © 
Within the intent of the act of frauds, I . 


D 


= 


. Trin. Term 
5 s Will, 3. B. R. 1696. 


Hir John Holt Chief Juſtice. 
Hir Thomas Rokeby * 
Fr John Turton removed this] 

term into the Kings Bench i 
out of the Exchequer in the) Juſtice, 
room of Sir William Gregory] 
who died laſt vacation © 
Sir Samuel Eyre 7 — 


— 


ui * 2 2 = LA *« 88 N 


3 | * 

Memorandum, The laſt vacation Mr. ferjeant 
Blencowe was made baron of the Exchequer 
in the room of Sir John Turton removed into 
the King's Bench. | 8 


Petit ver. Smith. 
8. C. 5 Mod. Rohibition was granted to the delegates, to ſtay a ſuit there, 
1 Williams 7. Sc. becauſe they compelled an executor to make diftri- 
egg bution of the ſurplus, he having fifty pound deviſed to 
1 him by the will as a legacy; becauſe, there being a will 


Poſt, 363. and an executor, the ſpiritual court cannot compel diſtribution, 
but only where the party dies inteſtate. Ex relatione m'ri Place. 
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' Huſſey 
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Huſſey ver /. Jacob. 


ht aſ/u againſt the defendant Facob upon his S. C. Comyns 
H — ar gn as drawn upon him oy the f. Mod. 96, 
lord Chandes W the cuſtom of merchants. The defen- y. | 
dant Jacob pleaded, that the lord Chandos played at hazard with 8 C. 1 Salk. 
the plaintiff Huſſey and loſt to him at one and the ſame time 150 /. e. 
2nd that for payment and ſecurity of the ſaid ſum of 1 50 J. Joſt Cant. 35% 
to the plaintiff, he drew this bill of exchange upon the defendant-1n . 
yable to the plaintiff, which the defendant accepted; and then * 

he pleads the ſtatute of gaming of 16 Car. 2 cap. 7. by which gelendant 
this bill of exchange, being given for ſecurity of the ſaid ſum Pla 16 Cer. 
gained at play, became void, Sc. The plaintiff demurs. And wes «Lg aw" 
S Sir Bartholomew Shower for the plaintiff argued, 1. That this was good. 
_ no within the ſtatute; for though he well agreed, that an action 
could not be maintained againſt the lord Chandos himſelf for this 
money by reaſon of this ſtatute ; but here a third ' perſon has made 
himſelf chargeable by his own collateral engagement, viz. by the 
= :cceptance of the bill, which ſeems to be out of the intent of the 
24; for the a/ump/it of the acceptor is altogether different from 
chat of the drawer ; for although the conſideration of the drawer 
vas the money won at play, yet the conſideration: of the acceptance 
Vas the honour of the drawer, or his effects in the hands of the 
ca acceptor. And the defendant has not pleaded, that the acceptance 
vas pro folutione et ſecuritate of it: Befides that it would be of 
very ill conſequence, to ſuffer the defendant to avoid his own bill 
and acceptance by this means; for a bill of exchange once accepted 
by a reſponſible man, is of ſuch credit among ' traders, that it 
paaſſes as current as ready money, and is negotiated from one to 
another through all Europe, and exchanged upon valuable con- 
=__ 6dcration, till it come back to London. But if the firſt acceptor 
= ſhall be admitted to avoid it by the ſtatute of gaming, this will 
= diminiſh the credit of bills of exchange, and will be a great check 

to merchandizing. But to this it was anſwered, and reſolved by 
the court, that if a collateral engagement of a third perſon ſhall 


not be within the intent of the act, the act will be very eaſily & loſes 1507. 


0 


e, 


4 evaded, and in effect rendred uſeleſs. And therefore all the court ee 
1 was of opinion, that if a man has loſt money at gaming, viz, 5 "nega 
q more than 100 /. at one time, and he procures J. S. to be bound bond to B. it 


0 tor the payment of it, or as the principal caſe is, gives a bill of IPs by tie. 
8 exchange for the payment of it which: is accepted, both theſe Security for 
ſecurities are void by the ſaid act. But if he who wins, being money won at 
_ indebted to a ſtranger, procures him who loſes, to bind himſelf e 
| to the ſtranger for the payment of the money due by him Who conſideration 
| - | wins becomes good. 


88 Prin. Terms WHEL 3. 
wins to the ſtranger, in conſideration of a diſcharge of the money 
which he hath loſt at gaming, this bond which he makes to the 
ſtranger is not within the act, becauſe it is made for a juſt debt. 
So in this principal caſe, if the bill of exchange had been afterwards 
aſſigned for a valuable conſideration, the honeſty of this aſſignment 

| had purged the original. canker, and rendred it good enough. A3 
Fraudulent where a fraudulent conveyance is aſſigned upon valuable conſidera. 
af 5 tion, the fraud is purged. (But Sir Bartholomew Shower ſaid, that 
Lulsable confi. it was ſtrange, that the party by his aſſignment could make that 
 deration, the good, which was void ab initio.) But in this caſe at bar, the 
rand '® money loſt at play is the foundation of the whole, which is ill, 
verse and therefore the bill and the acceptance, which are the ſuperſtruc- 
Acceptance of ture, are ill alſo. Note, This is called an acceptance for the ho- 
a bi/of ex- nour of the drawer, when a ſtranger upon whom the bill was not 
dier ben do. drawn, in reſpect of the drawer, and having no effects of his in 


ur of the : ; 
wer, what? his hands, accepts it. | 


— — 


2. It was objected for the plaintiff, that the defendant has not 
brought himſelf within the ftatute ; for he has not alledged that 
the lord Chandos and the plaintiff played upon tick or credit ac- 
cording to the words of the act, which is a penal law, and ought 
to be purſued ſtrictly; for ſuch gaming was not prohibited by the 
common law. Sed non allocatur; for per curiam the giving of the 
bill of exchange makes it evident, that they did not play for ready 

money, but for credit. 5 


3. It was objected, that the cuſtom, which was the ground of 
the action, is not anſwered by the plea. Sed non allocatur. For 
per curiam it is confeſſed and avoided. It is admitted to be good 
generally, but not with this ingredient. And by Holt chief juſtice, 

eee though theſe declarations ſeem to be grounded upon cuſtom, yet 
change are of: this cuſtom is properly the common law, For the acceptance of 
ſumpfits at the bill amounts to a promiſe in law to pay it, and this promile 1s 


common law. grounded upon the conſideration of trade. 


4. It was objected, that the defendant ſhould have pleaded the 
general iſſue, and given this matter in evidence; for the ſtatute 


ſays, that ſuch contract ſhall be void; then nothing is due to the 3 
plaintiff, and conſequently the defendant ſnould have pleaded the * 

general iſſue, for in effect this plea does but amount to it, St! © 

Palin de- non allocatur ; for, per curiam, where the defendant has ſpecial * 
ſpecial matter matter conſiſting not only of bare matter of fact, but intermixed ch 
of fact inter- With matter of law, which will avoid the charge or action of the 4 
n plaintiff; he is not obliged to plead the general iſſue, but may ſe 
pleaded ſpeci. Plead it ſpecially. For otherwiſe he ſhould be obliged to commit ju 
ally. a point of law to a jury who is ignorant of it, which would be * 


Sec 2 Ventr. 
4 1 P 


2 _abſurd. 
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 .- : Therefore in debt upon a bond made by a feme coverte * 
= _ Js coverte de baron, the defendant may plead the ſpe. man, ha 


man, ſhe 
| : atum and give it in evidence. See 3 Co. — that ſhe 
1 _ m ; 2 2 Lord 8 caſe, Hab. 127. Poph." . che 
1 bs Dier 121, S0 in this caſe, the defendant might have pleaded e, 
| the general iſſue, and have given this matter in evidence, or he made was, « 
might do as he has done, vis. plead it ſpecially, And therefore Tb. anat. 
judgment was given by the whole court for the defendant. - demorred ſpe- 


| cially, and 
| | that this amounted to the general iſſue. But adjudged for the defendant, for this matter 
18 1 — with matter of law, which will excuſe the defendant. Mich. 8 ill. 3. B. R. 


„. Je vel. Pulu. 2 


Note, In this caſe, the caſe of one Ry/indale lately adjudged was WM 
cited, where the caſe in effect was thus. A. covenanted with B. > Salk, 44g 
| that the horſe of A. ſhould run with the horſe of B. four heats for 1 Vent. 253. 
30, each heat; and in covenant brought for the 120/, having won 2 on 94. 
| every heat, the defendant pleaded the ſtatute of gaming ; and upon 279 * 
demurrer it was objected, that this was not within the ſtatute; be- | 
| cauſe the running of each heat for 3o/. was a diſtin and ſingle 
wager ; and then, being but for 3o/. the ſtatute did not extend to 
it, the ſum prohibited by the ſtatute being 100/. or more. But it 
vas adjudged that it was void for the whole; for it was but one 
WS intire and ſingle contract, though the horſes were to run four times; 
and then the ſum won amounting to 1200. it was expreſly prohibited 
by the act. Ex relatione miri Salkell. S. C. 3 Keb. 254, 259. 
intr. Trin. 25 Car. 2. Rot. 1233. in B. R. | 2 


r 


. Win inſdn ver /. Kitchin. 


TY plaintiff being committed to priſon, two indictments for 
1 clipping, Sc. being found againſt him by the grand jury, 
| ſent for the defendant being a Newgate ſolicitor, and gave him 
Jo.. at ſeveral days, to procure his diſcharge, and for bis Pains. 
And not being proſecuted upon theſe indictments, he brought inde- 
bitatus aſſumpſit againſt the defendant for the whole 70/. And 
upon the trial at Guilaball, Trin. 8 Will, 3. before Halt chief 
Juſtice of B. R. the queſtion was, whether money given to a man 
to be expended in an ill uſe might be recovered by the giver who 
was particeps criminis. And Sir Bartholomew Shower cited a caſe, 
where a bribe was given to a cuſtomhouſe officer for exemptin 
goods from the payment of cuſtoms, which being diſcovered, an 
the goods ſeiſed, the party recovered his money in indebitatus g- 
| Jumpfit. And afterwards it being proved in this caſe, that the de- 
fendant confeſſed, that he had wy . of this money in bribes, the 


| Jury by direction gave a verdict for the plaintiff. Ex relatione - 
mri Notte, | t 


% & 
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„ + Bl © Jones 


Jones ver/. Bodeener. 
4 * Reſpaſs for the plaintiff's cloſe broken, and cattle taken in 
„Sn ak. I Blackacre. The defendant pleads, that the plaintiff was out. 


173. 


5 Mod. 310. lawed in debt at the ſuit, of J. S. upon which a capras utlagatun 


Carth. 370. iſſued againſt the plaintiff, and a levari facigs teſte Hil. 6 Will. & 


Wes ed . g ; 
Kang eee 46 Mar, iſſued out of the Exchequer directed to the ſheriff of N. com. 


given upon manding him to levy the iſſues and profits of the plaintiff's lang; 


—_— or to the uſe of the King, that this writ was delivered to the ſheriff 2 
1 


| 5 Mod. 225, A. upon which the ſheriff made his warrant, directed to the defer. 5 


6, 7 dant his bailiff, wirmute cujus the defendant entred into B. being 
4 C. Comyns the plaintiff's land, and took there the cattle. Upon which the 
; plaintiff replied, that the defendant took the plaintiff's cattle at 0, 
abſque hoc that he he took them at B. And iſſue being joined upon 
this, the verdi& was for the plaintiff. And it was moved by M.. 
Northey, that no judgment can be given upon this verdict. For if 
there is no matter of bar in a plea, and iflue 1s joined thereupon, it 
is void, and not aided by the ſtatutes of jeofailes. But if a pl 
contain matter of bar, and iſſue is joined upon a thing not mate. 
rial, this is aided by 32 Hen. 8. cap. 30. 3 Cro. 227. Lovelace 
ver. Grimſden. 259. Gurny verſ. Sir Edw. Clere. Now here 
the matter of the plea is merely frivolous, for there cannot be any 
writ te/te Hil. 6 Will. & Mar. becauſe the queen died before Hi. 
fexto came. But Shower for the plaintiff argued, that there ' was 
here a proper plea, but ill pleaded ; and there is a manifeſt diff 
rence between a thing which is a good bar but ill pleaded, and a 
thing which is no bar but merely frivolous. Now here there is: 
colourable bar, vg. conſiſting of a writ which would have been 
good in reſpe& of the matter, if it had not miſtaken, and that i; 
_ aided by the ſtatutes of jeofailes. 3 Cro. 455. Chamberlain ver/. 
Nichols. 778. Dighton wverſ. Bartholomew. Hob. 326. Reyna; 
 werſ. Buckle. Raym. 458. Sir George Fletcher's caſe. Cro. Car. 25. 
Knight verſ. Harvy. Mo. 696. pl. 96g. Wilcock verſ. Hewſon. 
2 Cro 678. 1 Saund. 228, But by Holt chief juſtice, and the 
whole court, judgment muſt be given for the plaintiff, upon the 
confeſſion, and not upon the verdict; and a new writ of inquiry 
muſt be awarded for the damages. For the iſſue being perfect 
immaterial (for it cannot be a taking at O. by virtue of an impoſſi- 
ble writ) the jury could not give damages. Therefore the verdict 
was ſet aſide, and judgment was entred for the plaintiff upon the 
confeſſion of the defendant, who hath admitted the treſpaſs. 


Beſton | 


* 9 os * » 4 


ment was given for the plainti 
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| Beſton ver /. Hayward. 
Mich. 8 Hill. 3. B. R. 
| Reſpaſs for breaking his cloſe, and digging therein at B. New afign- 


ment how 


The defendant juſtifies by a way, Cc. The plaintiff re- made. 


W plics, that the treſpaſs whereof he complains was not committed in 


the way which the defendant claims, but in another part, of the 
cloſe, et hoc paratus eft verificare, unde ex quo praedictus defendens 
ad tranſgreſionem praedictam in clauſo praedicto de novo aſſign, fac- 
tam ſuperius non reſpondet idem querens petit ſudicium et damna, Ge. 
The defendant demurred. And Northey for the defendant took 
exception to this new aſſignment, becauſe it does not ſay alia quam 
in barra, as the old precedents are 2 Co. 6. Cc. But by Hol? 
chief juſtice, "the treſpaſs here being for breaking of the cloſe, and 
the new aſſignment being in the ſame cloſe, the plaintiff has pleaded 
better than if he had ſaid alia _ in barra. And therefore judg- 


Smith ver. Thwaite. 


A Makes his will and B. executor, and deviſes divers legacies, 1 Was. 10. 

* and afterwards all the reſidue of his goods (if there ſhall be * 
any remaining) to C. and D. E. and F. ſon and daughter of C. and by the fpiricu- 
D. were witneſſes to prove this will, and G. the third witneſs was 12 peng 
without exception. And it was adjudged by the commiſſioners de- : 
legates (of whom the two Powells juſtices, and Sir Samuel Eyre 
juſtice were three) that E. and F. cannot be admitted to be witneſ- 
ſes to prove this will, becauſe their father and mother upon contin- 
gency (viz. if there ſhall be any remainder of the goods after the 
legacies before deviſed ſhall be paid) ſhall be legatees. This caſe 


was Cited by Powell junior juſtice in C. B. this term. 


Lambert ver/. Thornton. 
Intr. Trin. 7 Pill. 3. C. B. Rot. 416. 


Reſpaſs for taking and impounding of a gelding, The de- Diſtreſs ap- 
T fendant jantes that T. i wie felled of the 56a 6 
fee, and that there was a cuſtom within the manor, that the ho- * 
mage ſworn at the court baron ſhould make by-laws, &c. then 
he ſhews, that the homage at the court held before the ſteward 


made 


= Trin. Term 8 Will. 3. 


made a by-law, that inhabitants within the manor 
ſhould be choſen annually by the homage to be field-reeves within 
the manor ; and that if any inhabitant choſen by the homage ty 
ſerve as field-reeve ſhould refuſe to ſerve, he ſhould forfeit 10% 
which ſhould be levied by diſtreſs; and then he ſhews, that the 
plaintiff was elected, &c. and refuſed to ſerve, &c. by which the 
fine of 101. Sc. the defendant as bailiff, &c. took the gelding a; 

a diſtreſs, Sc. The plaintiff replies, de infuria ſud propria abſqu; 
tali cauſa. Verdict upon iſſue joined for the defendant. And mg. 
tion was made in arreſt of judgment by Wrigbt ſerjeant, that the 
defendant has not preſcribed to levy the penalty by diſtreſs. And 
it was argued ſeveral times, but afterwards it was adjudged, that it 
was well enough; becauſe the preſcription being for the by-law, 
and the by-law itſelf ordaining a diſtreſs, it is the ſame thing 2 
if the preſcription had appointed the diſtreſs. Second exception, 
becauſe it is ſaid, that the by-law was made at the court held corar: 
| ſeneſcallo, where it ought to have been ſefatoribus. Sed non alla. 
tur ; for by preſcription a court may be held before the ſteward; 
and after verdi& the court ſaid that they would intend it ſo, becauſe 
it was neceſſary to be proved upon the iſſue injuria ſua propria, 
Judgment for the defendant. Ex relatione ri Daly, 
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Vr John Holt Chief Fuſtice. 

Vr Thomas Rokeby ) 


Vr John Turton & Juſtices. 
Sir Samuel Eyre 7 " 


Duncomb verſ. Church, warden of the Fleet, 


UNCOMB commenced an action in B. R. againſt the defen- s. C. Salk. 1: 
dant, who imparled with ſakvis omnibus advantagits quoad ante 35. 
billam praedictam, and afterwards pleaded privilege in C. B. 
as warden of the Feet. The plaintiff replies, that at the time of 
the exhibiting of his bill the defendant was in cuſtodia mareſcalli in 
quodam placito debiti ad ſectam A. B. an attorney of the King's 
Bench. The defendant demurs. An exception was taken to the 
replication, becauſe it does not ſay, prout patet per recordum, and 
therefore the defendant is deprived of the benefit of joining iſſue. 
But per curiam it is aided by the general demurrer, and ſo it has Condlofion 
been often ruled in the King's Bench. For if the record be without Pran 
ſhewn in pleading, the plaintiff may reply nul tiel record, although {tou 
the defendant has not concluded with prout patet per recordum ; form. 
and therefore it is but form. See 1 Saund. 98, 328. 1 Sid. 324. See now the 
And Holt after argument at the bar, ſeemed to be of opinion, flat. 4 K 5 
that the plea was ill, 1. Becauſe after a general imparlance this? — 
matter could not have been pleaded ; then though there is a ſpe- 5 1 
cial imparlance, yet this imparlance is with ſafvis omnibus advanta . 
i ad billam only, and therefore this plea, which is to the juriſdic- aſter a ſpecial 
tron, is not ſaved. 2. It ſeemed to him, that a privileged perſon may 1 1 
plead his privilege, notwithſtanding that he is in cuſtody of the mar- 8 
thal, and declared againſt as in cuſtody. But if he be in cuſtody upon u lilan. 


a waiver of privilege, or upon attachment of privilege, he is liable 12 Mod. 102. 
Mn eq Gilb. Hil. 
C. B. 148. Lilly's P. R. cites Hil. 22 Car. 1. If a man in cuſtody of the marſhal may plead privilege ? 


B b | to 


2 to the actions of all men. It ſeems hard, that whilſt a man waix, 


8 Rep 161. 
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nn 


his privilege to one action, he ſhould be expoſed to all men; but 
if the caſe were fo, it ought to be pleaded ſpecially, But to thi 

matter no poſitive reſolution was given, becauſe the ſuit was diſcon. 

tinued by conſent of the parties. . | 


N 


Rex ver /. Bernard. 


S C. 2 Salk. Bron was made to quaſh an indictment againſt the defendar; 
FRE: 669, 1 for refuſing to ſerve the office of conſtable ; which indict. 


| Jogiamere ment ſet forth, that Bernard was elected by the mayor and alder. 


tor not ſerving men of Southampton upon the fourth of May, debito modo ſecundum 
conttable, Sc. onſuetudinenm, &©c. And the court refuſed to quaſh it upon mo- 
| tion, but drove the defendant to plead to it or demur. And after. 
wards the defendant having demurred, in Hilary Term 8 Will; 
after argument by Mr. Northey for the defendant, and Sir Barth. 
Corporation /omeww Shower for the King, it was quaſhed ; becauſe although by 
1 cuſtom the election of a conſtable may be by the corporation, be- 
able. cauſe the government of the place is repoſed in them ; yet this i; 
not of common right, but they ought to preſcribe for it, which i 
not done here; for the debito modo ſecundum conſuetudinem villae, Ge. 
it not ſufficient, but the preſcription ſhould have been ſpecially 
made. And for this reaſon principally, though there were other 

faults in the indictment, judgment was given for the defendant. 


* 


Tite ver. epiſcopum Worceſter. 


8. 
1 others, who all ſeven entred into the rule to confeſs leaſe, 


of the „% entry, and ouſter. The plea roll, the d:ftringas, and the jurata, 
pn 1 by were againſt ſeven defendants, but the i prius roll, and the pe- 
e pet flea, made mention but of five defendants. And now after verdict 
12 Mod. 107. for the plaintiff at % prius, it was moved in B. R. that for this 
Comb. 333. omiſſion of two of the defendants in the ni/i privs roll, and in the 
foſtea, the action was diſcontinued againſt all. Upon which the 

- plaintiff made application to Treby chief juſtice of C. B. before 

whom this cauſe was tried at 7 prius, to return the poſiea, that 

all the ſeven defendants were found guilty; and in truth the fact 

was ſo, for all the ſeven defendants appeared at the trial, and made 
defenſe, and verdict was given againſt them all. Upon which Trech 

chief juſtice demanded the opinion of his brothers in C. B. who 

were all of opinion, that it might be amended; for it was the error 

of the clerk in the tranſcribing only. Upon which Treby faid, 

that he would return the pgſtea, that all ſeven were found (J 


3 


S. C. 1 Salk. Jectment was brought againſt the biſhop of Werceſter and fix 
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(All which J heard, being preſent in C. B.) And afterwards the 

plaintiff moved 2 B. R. that the court yo give him leave to 

| amend the nf prius roll, &c. by the plea roll. Againſt which it 
was objected, that the judge of ni prius had no authority to try 

this iſſue; for the iſſue being betwixt A. and B. upon the mf# privs 

roll only, he had no authority to try an iſſue between A. and B. 

and C. eſpecially in this action, where one defendant may be found 

guilty, and another acquitted. 2. If the pgſtea be amended, this 

will be to alter the verdict, and ſubject the jury to an attaint. 

| Beſides that the authority of the juſtices of nt prius is but mini- 

ſterial to the court, and the pgſtea is an account of the matters 

committed to them. If they give account of an iſſue tried be- 

tween A. and B. the King's Bench cannot make this a trial between 

A. and B. and C. But by all the court order was given, that it 

ſhould be amended. For upon the whole matter it appears, that 

this was but a miſtake of the clerk ; for it appears by the iſſue roll, 

that iſſue was joined by all ſeven, and therefore it may well be 

amended by it. As where debt is brought againſt the heir upon Debt againſt 

| the bond of the anceſtor, in which he bound himſelf and his heirs ; aten the 

ift in the declaration the word heirs be omitted, though the git of bond, in the | 

the action depends upon this word; yet becauſe it is but the flip of is | 

| the clerk, who had the bond before him, it ſhall be amended by ;, Ce 

| the bond. And this alteration will not ſubje& the jury to an at- ſhall be a- 

taint; for iflue was joined by all ſeven, and defenſe in fact was r 

made by all ſeven, and all ſeven were found guilty. And it ap- 9 

pears alſo, that the judge of 2 privs would have had perfect au- 

thority to try this cauſe between the plaintiff and the ſeven defen- 

dants, if the clerk had not made this lip ; and therefore this ſlip 

of the clerk being amended, all will be complete. And the amend- 

ment was made accordingly. And afterwards Sir Bartholomew 

Sheer moved, that the plaintiff ſhould pay coſts for this amend- 

ment, becauſe the defendants had ſued a writ of error for this error 

only, which was a great expenſe. But it was denied by the court, 4 

becauſe this amendment was made before judgment was given, at Amendment = 

which time the defendants ought not to have ſued their writ of *F7 veroit 

error, but ſhould have waited till judgment ſhould be given. afoot. 

Mr. Salteld, Mr. Jacob. After rule for judgment for the plaintiff, 

and before entry of it, the defendant brought error. Afterwards 

in the entry of the judgment the clerk made an error by miſtake; 

and leave was given to the plaintiff, to amend without payment of 

coſts. Mich. 10 Will. 3. B. R. Ex relatione m'ri Jacob. 
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Olderoon ver/. Pickering. 


8. C. 2 Salk. TH E plaintiff declared upon an attachment upon a prohihi. 
464. 1 tion; and the ſingle queſtion was, whether an adminiſtrator 
3 Danv. Abr. who has an eſtate pur auter vie by the ſtatute of 29 Cor. 2, cap. 
379 p. zo. be compellable to make diſtribution of it, after debts paid, by the 
No diftribu- 22 Car. 2. cap. 10. And Mr. Ward argued, that he ſhall be 


1. Becauſe an act ſubſe. 
eke. hp quent may be within the equity of an act preceedent. Then ſuch 
cap. 10. eſtate being made by 29 Car. 2. cap. 3. aſſets in the hands of the 
Comb. 388. adminiſtrator, by this it is made ſubject to all the other qualities of 
* 5 67 aſſets; and from a frechold it is changed into a chattel, for it paſſe; 
2 Wms. 381, to the adminiſtrator without livery. Upon a fieri facias (which 
382. is only de bonis et catallis) againſt the adminiſtrator, it ſhall he 
3 Was. 102. ſold; and upon a plea of plene adminiſiravit, if ſuch eſtate pur auter 
vie remain in the hands of the adminiſtrator, it ſhall be found 

againſt him, 2. The ſpiritual court has juriſdiction of ſuch fuit 
for diſtribution, for the ordinary has power over ſuch eſtate, which 
he paſſes by the granting of adminiſtration ; and therefore a legatee 
may ſue an executor in the ſpiritual court, though he has no other 
aſſets but ſuch an eſtate ; for if the legacy be of 100 J. and the 
executor hath goods and chattels but to the value of 10/. but he 
hath an eſtate pur auter vie to the value of the refidue ; in what 
court thall this legatee ſue, if not in the ſpiritual court, for at com- 
mon law a man cannot ſue for a legacy? Beſides, admitting ſuch 
an eſtate to be a freehold, yet it may well be comprehended in the 
word goods, which the ſtatute of diſtributions makes uſe of, For 
bona by the canoniſts and civilians ſignifies any thing in which 
man hath property; and the ordinary, under whoſe controul theſe 
diſtributions are, is guided by thoſe laws. The ſtatutes of 31 Ed.; 
cap. 11. and 21 Hen. 8. cap. 5. which appoint adminiſtration to be 
granted, mention the word goods, and yet terms for years are within 
thoſe ſtatutes. But farther, the 22 Car. 2. of diſtributions, ap- 
points the diſtribution of the eſtate ; and without doubt then this 
is within the words of the act, for it is an eſtate. 
reaſonable, that all the neareſt relations ſhould have diſtribution, 
than that one of them ſhould enjoy the whole, And theretore 
he prayed that the court would grant a conſultation, Mr. Che 
e contra argued, that the 29 Car, 2. had made ſuch eſtate oft 
which is an affirmative ſtatute introductive of a new law, and there- 
fore implies a negative of all matters not neceſſarily incident to ſuch 
innovation. But the reaſon why this paſſes without livery, ©: 
may be ſold upon a fiert facias; or if an executor pleads plene ad- 
riniftravit, if ſuch eſtate remains in his hands, the iſſue rere 
again 


eltate pur an. Compellable to make diſtribution of it. 
ter vie by 22 


Bona, what ? 


Aﬀirmative 
ſtatute intto- 
ductwe of 
new law, 


And it is more 


1 Ln LAS 3 yy mr” —_— 


os. © Is r. AA AE. ET, 


| tally g 


the executors or adminiſtrators, to pay creditors, and for no other 
| purpoſe, Beſides that, it is very dangerous to ſubject a frechold to ceſtor bound 
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againſt him, is; becauſe theſe things are eſſential properties of aſſets, 
and therefore the ſtatute having made ſuch eſtate aſſets, inciden- 
ves to it theſe properties. But to be diſtributable is a new 
quality not at all incident to it as aſets, nor included in the notion 
of 4 for before this act there were aſſets which were not di- 
Aributable. And the intire intent of the act is ſatisfied without 


ſuch diſtribution. For the ſtatute ſays, that it ſhall be 4% ts for ale pur au- 


ter vie by 


the payment of debts; now to make this diſtributable, does not at 20 Car 2 cp. 


11 4M to the payment of debts. Beſides, the ſtatute does not ſay, 3. is aſſers 
tat al 2 all be diſtributable, but goods and chattels. But 8 pay 


this eſtate, though it be aſſets, yet it remains a freehold, and the Adminiſtrator 
adminiſtrator is tenant to the praecipe. A ſtatute may make a is tenaat to the | 


fee aſſets for the payment of debts, but by this (as it ſeems) it “ee. 


ſhall not be aſſets for the payment of legacies. The ſtatute makes Efcte pur as. 
ſuch an eſtate aſſets in the hands of the heir as ſpecial occupant, 7 4 mo 
but this is only for ſuch debts in which the anceſtor bound him hands of the 


and his heirs. And where there is no ſpecial occupant, 1t goes to oy only; fo 
uc e in 


which the an- 


the power of the ordinary, without expreſs words or neceſſary mages and 
conſequence ; but in this caſe there is neither the one nor the * 


other. And for theſe reaſons he prayed judgment, that the pro- Theſe eſtates 


hibition ſhould continue. And for theſe reaſons it was fo adjudged are now made 
diſtributable 


by the whole court. Day. by 14 Geo. 2. 


* ; C. 20, O 9 
Hartop ver. Holt. 
HE prog recovered judgment in debt in B. R. upon 5. C. Salk. 


which a writ of error was brought in the Exchequer cham- 4x FR, 
ber, and the judgment was affirmed there; upon which a ſcire Comb. 393. 


facias was ſued upon this judgment in B. R. and the plaintiff had 12 Mod: 105. 


rror does not 


judgment thereupon given for him. And now the defendant 3 in the Ex- 


brought a writ of error tam in redditione judicii quam in adjudi= chequer 


catione executionis, And notwithſtanding this writ of error the enbenefos 
laintiff ſued 9 1 a judgment 12 
Plaintift ſued execution, and took the defendant in execution, B. R. ram 
And now it was moved on the part of the defendant, that he 1 
might be diſcharged. 1. Becauſe the writ of error well lay, weren J, 


a 3 : . ment has been 
2. Admitting that it did not lie, yet it would be a ſuperſedeas to affirmedin the 


the parties, And as to the firſt point, it was ſaid, that a writ of Exchequer 


chamber be- 


error will lie upon an award of execution, and that the execution pre. 


was as well within the 27th of Elizabeth, cap. 8. as the judgment 


Welf. For the ſtatute gives remedy in all actions mentioned there, 
when the party is grieved in recordo et proceſſu ; then ſince this 
Is the grievance of the party, which the ſtatute would relieve, and 
the party is no more grieved by the judgment than by the execu- 


tion ; 
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tion; error muſt lie, as well upon the execution, as upon de 
debt at 


i judgment. 2. This ſcire facias comes in the place o 
common law ; and therefore as error would have lain upon a judg- 
ment in ſuch action at common law, fo it muſt lie upon a judy. 
ment in ſcire facias, which is of the ſame nature. 2. It Was 
faid, that admitting, that error will not lie in this caſe, yet it i; 2 
ſuperſedeas to the parties; becauſe it is the King's writ, and it doe; 
not belong to the parties to be judges whether it lies or not. But 
= = it was anſwered to the firſt point, and adjudged by all the court, 
= . that the intent of the ſtatute of 27 Elig. was only to relieve the 
| 3 party grieved upon the merits of the cauſe, as it was at the time 
of the firſt judgment, and not upon any matter ſubſequent which 
ariſes afterwards. When therefore the firſt judgment was affirmed, 
| _ the merits of the cauſe were allowed, and the Exchequer chamber, 
who ought only to affirm or reverſe the firſt judgment, have exe- 
cuted their full power. It is true, that if a ſcire ſacias be brought 
to revive a dormant judgment in B. R. error will lie in the Exche- 
« dquer chamber tam quam, becauſe it is only in execution of the firſt 
judgment, and it is qugſi a kind of original action; but if a judg- 
ment of the King's Bench be once affirmed in the Exchequer 
chamber, and then a ſcire facias is brought upon it; it is priri- 
leged from any other writ of error ; or otherwiſe the law would 
be infinite and without end. And the ſcire facias is not in nature 
| of debt at common law; for the one is brought to obtain another 
Error lies not judgment, the other to obtain execution. And Holt chief juſtice 
upon award of ſaid, that Twiſuen juſtice was always of opinion, that error will 
erection. not lie upon award of execution. As to the ſecond point it wi 
anſwered and adjudged by the court, .that this was the reſult of 
the firſt point; for if the writ of error will not lie, it cannot be 
a ſuperſeleas to the parties (whoa may proceed at their peril, and 
it had been puniſhable if the writ of error had lain) for it were 
unreaſonable to ſuperſede them by a writ of error which does not 
| 1 lie. See 1 Ventr. 168. Skinner verſ. Webb. * The ſame point re- 
ſolved. Afterwards Hill. 8 Will. 3. B. R. it was held in the 
| caſe of Bones and Rawlins and Man, that error in the Exchequer 
chamber upon judgment in /c:re factas againſt bail is not a ſuper- 

* to the execution, becauſe error does not lie there in 

b. 5 
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Hicks ver/. Downing. 


| A CTION upon the caſe was brought by the plaintiff as aſ- 8 C. 1 Salk. 


ſignee of the reverſion of a meſſuage againſt the defendant as —— "DE 


aſſignee of a term of years of the houſe, for negligent keeping his ( fer nes. 

fire, by which the houſe was burnt. And upon not guilty pleaded genty _ 

the verdict was for the plaintiff, And upon motion in arreſt of ing bis fire, by 

judgment it was reſolved, - „ = ws — 9 
1. That if leſſee for years of a houſe aſſign over all his term, 

and the houſe be burnt by the negligence of the aſſignee; no 

action lies for the aſſignor againſt the aſſignee for this. For the 

afſignor had no refiduary intereſt in the houſe, nor. is he liable to 

the leſſor; becauſe he committed no wrong, the aſſignment being 

lawful, and the burning not being by his default. So if leſſee for 

three years aſſigns his term for four years, or demiſes the houſe 

for four years, he does not by this gain any tortious reverſion, and 


it does but amount to an aſſignment of his intereſt. And the law 


is the ſame in the caſe aforeſaid. 


2. That if leſſee for three years of a houſe demiſes it for two 
years; in reſpe& of his reverſion he may have an action againſt 
the leſſee for two years, if the houſe be burnt by his default, be- 


Cauſe he is liable over to the action of the leſſor. 


3. That it is not neceſſary, that ſuch leſſee for three years ſhould 
have a reſiduary intereſt in him, when he brings his action; but it 
is enough, that he had ſuch intereſt in him, when the houſe was 
burnt. + And he ought to ſhew in his declaration, that he had an 
intereſt in him then to came, when the houſe was burnt. See 


Cre. Car, 187. Weſt verſ. Treude. Jacoh. © 


e  Bracy's caſe. 


turn filed exceptions were taken, that the return was illegal. The 37 
firſt queſtion was, When and in what manner he had _ aiding 5 


objeRed, that this queſtion was not lawful; for to anſwer it, would * ee 
5 I | . cap, 
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be to accuſe himſelf, and to ſubje& him to pay the double value of 
the goods. But per curiam upon view of the ſtatute, that which 
ſubjects a man to the penalty, is the not diſcovering what be 
knows concerning ſuch goods carried away; and therefore if By, 
had anſwered, that he was aiding in imbeziling and carrying away 
of the ſaid goods, which goods now lie in ſuch a place; this would 
have avoided the penalty. And therefore (by them) the queſtion 
is good. id ER | 
The ſecond queſtion was, What he knew concerning the 
bankrupt's goods from laſt? And it did not appear when 
he became bankrupt, and ſo it might be after the time mentioned 
in the queſtion; and no body is bound to give account of what he 
A knew of the goods before he became bankrupt. But by Holt chief 
r juſtice he is bound th give account of it, for that tends to the 
knows of the diſcovery of what goods the bankrupt had at the time when he 
1 became bankrupt. Formerly the time was mentioned when he 
fore he became became bankrupt, but it is omitted now, and that is the wiſer 
bankrupt. © courſe. 15 a 


Commitment But afterwards an exception was taken, that the concluſion of 


to remain un the commitment was ill, for he was committed to remain in priſon 
til he conform 


to the autho. Without bail and mainpriſe, until he ſhould conform himſelf to 
rity ofthe the authority of the commiſſioners. Now this is ill, becauſe the 
commilioners. commiſſioners have ſeveral authorities, and particularly one to 
make officers to ſummon all debtors to the bankrupt, &c. Now 
by force of this concluſion Bracy muſt remain in priſon, until he 
become their ſummoner. If it was, until he ſhall conform to 


Commitm : 3 k g W 1 | 
ee . * their authority in this ſpecial matter, it had been good. Or if the 


diſcharged by commitment were, to remain in priſon until he ſhould be diſ- 
due courſe of charged by the due courſe of law (a), it would be ill. As where as 


14% T5 was ſtatute gives authority to juſtices of peace, to commit until the 


Yaxley's caſe, party ſhall account; they committed a man, to remain in priſon 
Mich. Ki until he ſhould be diſcharged by due courſe of law, and it was held 
& Mar. E. b. ill. And of this opinion was Holt chief juſtice. And by him the 


which was for Dy 
not anſwering word ſubmit in the ſtatute does not mean an act of humble ſub- 


neden being Miſſion, but only to make anſwer to the queſtion propoſed. And 


committed for the word [and| in the act means [id eff] and ties the ſubmiſſion to 
, of. this particular purpoſe. The priſoner was diſcharged. Doy. 

eing a popi | | | x . 
prieſt, upon 35 Eliz. and therefore ſuch commitment until he be diſcharged, &c. was not good, becauſe it 
was not purſuant to the act. 1 Salk. 351, Sce 2 Rep. 65. 7 
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c 8 5 3 : 
| Lee verſ. Brace. Error C. B. 

| mtr. Hil, 6 Will. 3. B. R. Rot. 99. 
| Jement. Upon a ſpecial verdi& the queſtion was, If A. 5. ©: Cra. 


ſciſed in fee makes a feoffment in fee to the uſe of himſelf ; Mod 266. 
for life, remainder to his ſon B. and his heirs, and for default of 3 Dar. Abr. 
ſuch ifſue remainder to the right : heirs of A. and the queſtion i Ru 872. 
in C. B. that B. had but an eſtate-tail. And after argument at bar S4. 2 
Holt chief juſtice was of the ſame: opinion; for the intent. is ap, Haiger z. 
parent, and the words which conveyed the eſtate in fee, are quali- and is bein, 
fied by the ſubſequent words, and converted into. an gftate-tail.and fordefaale 
Satkeld. ' „ : HE e I IEEE... GE iſſue in B. 

' . * (remainder to 
e „ 63. Welk Son blogs char e eee 


Tease Dimater v0/*agper, © © © 4 
(= The defendant pleaded in abatzment, that the plain- $- C. Comb. 
4 tiff was an alien enemy born at, Cc. The plaintiff replies 35 pucie. 
that he was born at London, et hoc paratus eft verificare, Gc. 8, 9. 

The defendant demurs. And exception was taken to the replica- Upon plea in 
tion, that the plantiff ſhould have tendred an iſſue, and not have iat my 
[1 


concluded with an averment. Sed non allocatur, For by Holt reply wh on i 
chief juſtice, if the defendant pleads in abatement, the plaintiff 1 
| has election, either to reply and tender an iſſue, or to plead with ue in bar. 
loc paratus eft verificare ; and the defendant might have rejoined, See Raft. Ent. 
that the plaintiff was not born at London, and taken iflue, if he 252, 605. 
pleaſed, But where a plea in bar is pleaded, if the plaintiff replies 
iſſuable matter, he ought to tender iſſue. Judgment for the hs 8 
tiff, that the defendant anſwer over. Mr. Sheller, But if alienage Alienee 
be pleaded at B. in bar; and the plaintiff replies, that he was born Fir. ei 
at L. and traverſes the being born at B. he ought to conclude with 
an averment. Ruled in this caſe, as Mr. Place told me. See -. 
Raftal. Entr. 605. | 


Beaumont ver. Pine. 
Bede cons, an An agent of a regiment is but a e <P 


of the colonel, and the receipt of the agent charges the colonel. ment. 
is no privity between the King, or the ſoldier, and the 


agent, 


D d . 


| Richards ver. Hill. 


8. C. 5 Mod. T7 plaintiff declares, that he was ſeiſed of an ancient water. 
god. | courſe and mall, and that the defendant being conuſant 
e ee thereof diverted the ſaid watercourſe, ſo that it could not floy 
7; land where to his mill for fo long time in certain, eo guod nom 


nt. tut, Gc. After verdict for the plaintiff it was moved in _ 


3 Mod. 4B, of judgment, that the hindrance of the grinding is defigned t0 
Kms. be de of the action, and therefore it ought to be 2 
3 Lev. 133. preſly, but here it is not ſhewn intelligibly; for it ſhould be ay. 
Melares lere, which ſignifies to grind, but molare has no ſuch ſignification. 
| Sed non alleatur. For, per Holt chief juſtice, ef totam curian, 
where the act implies a rort of itſelf, a per quod is not nec 
to ſupport the action, but only aggravates the damages. Nor 
here it appears a tort without the per quod, for it is ſaid that the 
watercourſe could not flow to his mill, and therefore it is good, 
eſpecially after verdict. Judgment for the plaintiff, 
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Fi Edward Nevill © J} 
F John Powell, ſen. died laſt 
vacation at Exeter on the Juſtices, 
weſtern circuit f 
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Palmer ver/. Branch & ux. 


DRANCH and his wiſe libelled againſt Palmer in the oonſiſto - Wa wes 
) ry court of London, for having ſpoken in a publick coſſer- fhall be with- 


ou hear the news? F. S. aſked, What news? Palmer anſwered, which makes 
Mrs. Branch's thighs are bare, and Backburf is between them; ———— 
and added many words too obſcene to be repeated. And now up- agionable? 
e that by the cuſtom of Londen whores: ought to be Salk. 692, 
„and therefore by the cuſtom there, to call a woman whore 2 


with whoredom, Mr. Serjeant Gauld moved for a prohibition, and 4 


| common law, and therefore 1 Ro. Abr. 66. pl. 13. Naate 
v. Molling. A man fays of a woman, that ſhe did lie with a wea- 
ver of Colchefter in a ditch, and the weaver's breeches were down, 
and they were at it; though ſhe might have lain with the weaver 
in the ditch without harm, yet theſe words were adjudged action- 
able. But to this caſe Powe! juſtice anſwered, that it appeared 
the report of this caſe in x Rolls Rep. 420. that the plaintiff 
declared with a per quod maritagium amiſit, or otherwiſe theſe 
words, as it ſeemed to him, had not been actionable. But Gould, 
admitting that an action would not lie for theſe words . 
| | w. 


houſe defamatory words of the wife, viz. Palmer ſaid, Do % — _ | 


is actionable, and that theſe words amount to the charging the wife n 
7 

N that words as uncertain as theſe had been adjudged action- 1 eb 1. 

able at udge Poſt. 711, 


f 
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i f 
p 7 
. 
4 
. 
** 
I'M 
* 
; 


104 Mich. Term 8 Will. 3. 
law, yet in this caſe a prohibition ought to be granted, by him: 
for if Palmer had called Mrs. Branch whore in expreſs wor then 
without doubt a prohibition ſhould be granted; becauſe ſhe might 

have an action in London, for whores there by the cuſtoin uſe to * 

carted, But the cuſtom does not confine tliis to the ſpecifick word 
whore, but words which amount to it are actionable. And there. 

Hook v. fore Mich. 3 Fac. 2. between Hook and Hawkins, the words were 

Hawkins. I never had a baſtard, but Mrs. H. had a baſtard, and that aft, 

: her huſband's death. It was adjudged, that theſe words were with. 
in the cuſtom of London, becauſe they were tantamount to the 
word whore. Then in the principal caſe all the by-ſtanders, why 
heard theſe words, doubtleſs imagined, that Mrs. Branch had com- 
mitted whoredom with Backbur/t. But it was adjudged after ſe. 
veral arguments at bar, that a prohibition ſhould not be granted; 
for though it is not, abſolutely neceſſary to make uſe of the word 
whore, but words tantamount will bring it within the cuſtom, a 
the caſe of Hook ver /. Hawkins was; yet ſince the cuſtom is only 
to cart whores, and every cuſtom ought to be taken ſtrictly, the 
words ought to be tantamount to accuſe the woman of whored 
But in this caſe the words may be true, and yet Mrs. Branch may 
be no whore; for the words import only laſcivious actions and gel- 
tures. And therefore if the defendants proceed in London againſt 
Palmer this court. will grant a habeas corpus. Then the words 
being originally of eccleſtaſtical conuſance, there is nothing to ouſt 
the ſpiritual court of. this cauſe but the cuſtom, and the cuſtom 
4+» +5: dots not extend to it. And therefore the ſpiritual court muſt have 
liberty to proceed, and not be prohibited. „ 
j IEEE RS 6:2, | | 


A 
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| Cotſworth ver/. Betiſon. 

8. C. Salk. * I HE plaintiff brought a ſpecial action upon the caſe againſt 
247. | the defendant for a pound-breach ; and declared, that he 
Pier Plc. had taken a mare of the defendant 2 J. G. ſervientem ſuum, and 
115. had impounded her quia cepit in damno ſuo apud parochiam de St. 

John Lee exiſtentem, and that the defendant broke the pound, 

and chaſed out the mare, &c. The defendant pleaded, that he 

gave 6d. to the plaintiff in ſatisfaction of the treſpaſs, which the 
plaintiff accepted in ſatisfaction, and gave leave to the defendant 

to take the mare out of the pound, and that he took her out ac- 

De injuria faa cordingly, the gate being open, Cc. The plaintiff replied, de in- 
F Juria ſua propria abſque tali cauſa. Iſſue thereupon, and verdict 
for the plaintiff, And now ſerjeant Pemberton moved in arreſt 
of judgment. 1. That the replication was ill, becauſe the plain- 
tiff ſhould not have traverſed the cauſe generally, but the acceptance 
in ſatisfaction. Sed non allocatur, For though ſuch iſſue is impro- 
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W it was tried at Norfolk affiſes, and verdict for the plaintiff. 
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ons and had been ill upon demurrer, yet it is aided by the verdict. 


Hob. 76. Banks verſ. Parker. And ſo it was adjudged Micb. 
23 Car. 2. B. R. eefly's caſe. 2. Pemberton argued, that the Beeſl's caſe. 
plaintiff has not intituled himſelf to his action, for he has not 
ſhewn any title to the lace, where he ſuppoſes the mare was da- 
mage feaſant. Then if he has not title to the place where, Cc. 


he could not diſtrain her, and conſequently the diſtreſs of the mare 


was tortious ; and if the diſtreſs was tortious, the impounding was 
tortious alſo; and then the defendant may well juſtify the breach 


of the pound. Sed non allocatur. For per curiam, if a diſtreſs be 1 3 


taken without cauſe and impounded, the party cannot juſtify the ſtreſs was tor- 


breach of the pound to take it out of the pound, becauſe the di- tiouſly im- 


ſtreſs is now in cuſtody of the law. But if the diſtreſs is taken Pounded. 
without cauſe, before it is impounded, the party may make reſcous. 

But in this caſe the taking of the diſtreſs is but an inducement to the Inducement. 
action, and the breach of the pound is the git of the action; and 


therefore it is not neceſſary here to ſhew the cauſe of the diſtreſs ſo 


certainly, And Raft. entr. 444. and all the other precedents in parco 
fracto are in this manner. And therefore judgment was given by 


the whole court for the plaintiff. 
Philip ver. Ketiſon. 


* action upon the caſe the plaintiff declares, that the defendant Yue, | 
Jalſo et malitioſe apud Stallum in comitatu Nerfolciae crimen per- Where it way 


Juris impaſuit upon the plaintiff, et quod poſtea ſcilicet ex — Ante 
malitia praecogitata apud Stallum praedictum fecit et uravit in the other. 


quandam falſam infor mationem perjurii exhiberi againſt the plaintiff 

in nomine Edvard! Ward militis attornati domino regis grneralis 

apud Weſtm. in com. Middx. Sc. Upon the general iſſue JR 
And 

Mr. ſerjeant Wright moved in arreſt of judgment, that the venue 

was ill, becauſe there was nothing of the procurement, or of the * 

exhibition of the information, in Norfolk ; but all in Middleſex. 

And it is not like Bulwar's caſe 7 Co. 1. becauſe there it is but the 

continuance of the ſame fort. But there are here two diſtinct tarts, 

for he does not ſay, that the information was de perjurio praedifto ; 

ſo that non conflat that the information was for the ſame perjury. 

And it cannot be taken, that the procurement was at Stallum, be- 

cauſe the malice is ſpecially confined to Stallum, and the procure- 


ment is in Middleſex at Weſtminſter. If he had not interpoſed 


Stallum between the malice and the procurement, it might have 
been intended, that the whole was at Stallum. But here he has 
reſtrained this conſtruction by the poſition of the words. And 
though it is after verdict, yet it is not aided by the ſtatute of jeo- 
tales, For the ſtatute aids, where the venue is laid in the proper 

- Ee | county 
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laid in the | | | t aid it. gs 
+ proper coun- the proper county the ſtatute does no it. And to this the 


' ty, it h not Court ſeemed to agree. See 1 Saund. 246. Craſte v. Boite. But 


| Compyus 146, defendant's ſon, to try his title to the ſaid office; and that the de- 


B 


— 


Canons... 
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When it is not county; though it be tried by an ill venue ; but if it is not laid in 


Ans... 


aided by as to the principal matter the court was of opinion, that this wy 
Pe. but an action of one continued fort, and is all one with Buluar: 
caſe. For the procuring of the information is but the proſecution 

of the malice. And it cannot be intended, that the malice and 

the procurement could be in ſeveral places, and therefore it may 

be laid in the one county or the other. And for theſe reaſons the 

5 plaintiff had his judgment. See 2 Med, 23. Naylor v. Sharpleſs, 


7 Brigſtock wer/. Stannion. 
In covenant Ovenant. The plaintiff declares, that by certain articles of 
po n9w Wh oth agreement made between the plaintiff and defendant, reci. 
ed as large as ting, that whereas William biſhop of Glouce/ter had granted to the 
the covenant. plaintiff and his father the office of regiſter, Sc. and that whereas 
fy 5 * John biſhop of Glouceſter, doubting if the grant made to the plain- 
Ibid. 369, tiff and his father (being to two) was good, had granted the (aid 
$77 358. Office to the defendant's ſon ; upon which differences aroſe between 
Ibid. * the plaintiff and defendant; it was agreed between the plaintiff and 
1 Stra. 321. defendant, that the plaintiff ſhould ſue a feigned action againſt the 
” fendant's ſon ſhould plead without delay, and at the trial inſiſt on- 
ly upon the validity of the grant ; and that if judgment ſhould be 
given for the plaintiff in that action, that then the plaintiff ſhould 

quietly enjoy the ſaid office, and that neither the defendant's ſon! 

nor any other man as his deputy, or in truſt for him, directly ot 

- Indire&tly, ſhould exercife or occupy the ſaid office, or receive any 
of the profits, &c, then the plaintiff ſhews, that he ſued an action, 

and that the defendant's ſon pleaded to ifſue, according to the 

agreement, and that raliter proceſſum fuit, that judgment was gi- 

ven for the plaintiff; then he avers performance of the whole on his 

t; and aſſigns for breach, that John Fortune at D. in the coun- 

ty of Glouceſter, ſuch a day, by the aſſent of the defendant's fon, 

and as deputy to him exerciſed and occupied the faid office, and in 

truſt for him took the profits, and received divers fees, ſo that the 

plaintiff was compelled to ſue ſuch a day a writ of mandamus out 

of the King's Bench directed to, &c. to be re-admitted to the ſaid 

office, to the great charge and damage of the plaintiff. 2. He al- 

ſigned for breach, that the defendant's ſon proſecuted a writ of al- 

ſiſe for the ſaid office, which was delivered to the ſheriff of Gllu- 

ceſter in debita juris forma exequend'. And to this declaration the 

defendant demurred generally. And ſerjeant Gooding for the de- 

fendant argued, that the breach was aſſigned too uncertainly and 

— "0 


: | too generally, 
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upon which no iſſue could be taken. For it is ſaid, 
that John Fortune received divers fees in truſt for the defendant's 
bon, but no mention is made of what fees. Now, it being a mi- 
nigterial office, the fees are certain. And therefore, though perhaps 
i is not neceſſary to aſcertain every individual fee, yet it is neceffary 
to ſpecify ſome one. To which purpoſe it was adjudged between 
Hill and Dade, &c. in B. R. Jac. 2. Where the caſe in effect Hui v. Dade, 
was thus; That Dade and the other defendants were farmers of the &. 
Iriſh revenue of the crown : Hill became ſecurity to the crown * 


— 


72. 


por the defendants for the payment of their rent, they covenant- 


ed with him to indemnify him; upon which H brought cove- 
nant againſt the defendants, and ſhewed, that the defendants were 
arrear in their rents, upon which the lands of Hill upon proceſs 
iſſuing out of the Exchequer were extended, and his body taken 
in execution, whereupon he was forced -to expend great ſums of 
money ; upon which declaration the defendant demurred ; and 
the opinion of the court was with the defendants, becauſe the de- 
claration was too general, for it had not ſpecified what ſums he 
had expended. (But note, Treby chief juſtice ſaid, that he was 
= counſel in the ſame caſe, and, by him, no judgment was given 
n it.) And to the ſame purpoſe is Stile, Rep. 473, 476. Arnold 
v. Flyd. 2. As this breach is aſſigned it does not appear, that 
the defendant's ſon did any act, but only affented that Jahn For- 
tune ſhould exerciſe, Ac. Now a man may be ſaid to aſſent to 
| a thing, who does not oppoſe it. But that is no breach of this 
covenant, quia actus non conſenſus facit reum. Therefore the plain- 
tiff ſhould have ſaid, that the defendant's ſon put John Fortune in- 
to the office, or protected him there when he was in. Sed non al- 
hcatur. For per curiam in an action of covenant the breach may 
be aſſigned as large as the covenant is; for all is recoverable in da- 
mages, and thoſe damages ſhall be for the real damages, which the; Mod. 69. 
party can prove that he has actually ſuſtained. But in debt upon A n debt upon 
bond conditioned to perform covenants in a certain indentute ſpe- bond condi- 
cified, there a preciſe breach muſt be ſhewn, becauſe a breach is a 2 _—_ 
forfeiture of the whole bond. And therefore if this had been debt nan a preciſe 
upon a bond with ſuch a condition, the plaintiff ought to have breach muſt 
ſpecified the taking of ſome particular fee, for the taking of one 
5 fee . have forfeited the whole bond. And Treby chief 
Juſtice cited a caſe between Dixey and Jenner adjudged in the pirey v. len- 
King's Bench when Hale was chief neg where * defendant = OM 
covenanted with the plaintiff to build him a houſe, and to put can- 1 PIs 
telabers according to the rules preſcribed. in the act for the rebuild- * 
ing of Londen; and in covenant he aſſigned his breach, that the 
defendant did not put in ſuch cantelabers ſecundum actum parlia- 
menti, Sc, and did not ſay, of what length or thickneſs they 
ought to be; and adjudged, that the breach was well 2 
1 | ey 


they being the very words of the covenant; but if it had been in 
debt upon a bond conditioned to perform covenants, it had been 
otherwiſe. Then in this principal caſe, the breach being aſſigned 
in the words of the covenant, it being in an action of covenant, 
it is well aſſigned. 2. Serjeant Gooding argued, that the declara- 
tion is ill, becauſe it is ſaid, that the plaintiff ſued a mandamus, 
and the defendant an aſſiſe, but does not ſay prout patet per re- 
cordum. But to this ſerjeant Wright for the . gu; anſwered, 
that they are not records until they are returned, and the ſhewing 
of the return is not neceſſary, but is only in __— of dama- 
ges. But the very ſuing out of the aſſiſe, whether it be returned 
or not, is a breach of the covenant. Of which opinion was the 
whole court, and therefore judgment was given for the plaintiff, 


Lockey ver/. Darby. 


In debt upon 7 OCKEY brought debt upon bond againſt Darby. Upon oyer 

_ L the 4 8 K eee. be, that if the defendant Dash 

joined the ſhould ſave the plaintiff Lockey harmleſs from all damage that 

plaintif has might accrue to him, by the executing of a writ of execution, that 

ſhew a breach, then, Cc. The defendant pleaded, that the plaintiff Lockey did 

not execute the writ, &c. The plaintiff replies and offers iſſue 

thereupon. And the defendant demurs. And ſerjeant Bzrch for 

the defendant argued, that the replication. is ill, becauſe it has not 

1 Leon. 45. aſſigned any breach, and therefore he cannot have judgment. And 
. 98. he compared it to the caſe, where debt is brought upon a bond 

conditioned to perform an award, the defendant pleads no award 

made; if the plaintiff replies and ſhews an award, he muſt alſo 

aſſign a breach, or otherwiſe he ſhall not recover. And for the 

ſame reaſon in this principal caſe he ſhould have ſhewn in his re- 

plication, that ſome action was ſued againſt him for the execution 

of this writ, or how he was damnified by it. Sed non allocatur. 

For per curiam the point here in iſſue is a collateral matter, to 

which the defendant by his plea has inveigled the plaintiff; and 

therefore the plaintiff is not obliged to ſhew a breach. For the 

Sid. 10. defendant has admitted that the plaintiff was damnified, by offering 

Lon 79. this plea of a collateral matter. Beſides that, if the plaintiff had 

aſſigned a breach in the replication, the defendant could not have 

traverſed it, becauſe it 1 be a departure from his bar. But the 

caſe of an award ſtands upon its own bottom, and will not govern 

Debt upon Other caſes. And by ſerjeant Wright of counſel with the plaintiff, 
bond to per- in the caſe of an award, if the iſſue be non eff ſactum, or if the 


award, if the defendant pleads a releaſe of all demands, by which he offers a 


he be non of ſpecial point in iſſue, the plaintiff has no need to ſhew a breach. 


plaintiff has no need to ſhew a breach, or if the defendant pleads a releaſe of all demands. 


| Nod 
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1 ow * negatum per curiam. See Yelv. 78. Teoffry verſ. Guy. See 3 Lev. 
V the —— caſe judgment was given for the plaintiff, Sec ** 
2 Saund. 103. Haman v. Gerrard. 317. Smith v. Yeoman. 


Jenkins ver/. Turner. 


HE plaintiff brought an action upon his caſe againft the de- 5. C. 2 Salts, 
& 3 fendant, pro eo quod the defendant ſcienter retinuit quendam _ 
aprum ad mordendum et percutiendum animalia conſuetum, qui qui- des 
dem aper ſuch a day and place percuſſit et momordit a mare of the jcienter rei- 
plaintiffs, of which bite ſhe died. Upon not guily pleaded, verdict wit e af 
for the plaintiff. And now ſerjeant Fright moved in arreſt of ,,;malia s- 
judgment, that the word enzmalia is too general and uncertain, for Stn, good 
it may be they were ſuch animals, as though the boar uſed to bite ng _ 
them, and the defendant knew it, yet it would be no offenſe in the {05 332, 
defendant to keep the boar ſtill; as if the boar had bit frogs, &c. Regilt. 106. b. 
which are animals. And though it may be objected, that it is aided Ibid. 110: b. 
by verdict, yet in this caſe that cannot be; for the general rule is, 
that where a thing is ſo eſſentially neceſſary to be proved, that if it . 
had not been given in evidence, the jury could not have given ſuch claration ſhall 
a verdict, there though it is not mentioned in the declaration, vet be aided by 
this defect ſhall be aided by the verdict. But our caſe is not ſo, for 44. 
if evidence had been given, that the boar had uſed to bite any ani- 
mal, and that he afterwards bit the plaintiff's mare, the jury would 
think, that this was a foundation good enough for them to find for 
the plaintiff. But the law is contrary, for unleſs the boar had uſed 
to bite horſes, ſheep, or ſuch like valuable animals, it would be no 
offenſe in the proprietor to keep the boar, notwithſtanding that he 
had bit frogs, &c. Beſides, that if ſuch a general charge ſhall be 
allowed, the defendant will not know what evidence he muſt pre- 
pare to defend himſelf, And he cited a caſe in this court between | 
Bayntine and Sharp in laſt Eafter term, where the plaintiff de- Bayntine v. 
clared, that the defendant kept a bull, and hoxed him, that he _—_ 
became mad, and that he ran at the plaintiff, and toſſed him, GS. 
Upon not guilty pleaded, verdict for the plaintiff; and the court | 
ſeemed to be of opinion, that judgment ought to be arreſted, be- | 
cauſe there was no ſciens in the declaration, which they held was — cage 
_ _ by the verdict ; no more is this principal caſe aided by grun. 


2, He argued, that admitting that the court will intend that 
 .onimalia in this caſe will ſignify ſheep, Cc. yet he ſaid that this 
is not ſufficient, for all the precedents are, that the uſage to bite 
or ſtrike, muſt be laid to bite or ſtrike the very ſame ſpecies, for 
the hurt of one of which * the plaintiff brings his action. 

| | E 1 


110 Mich. Term 8 Will. 3. 


And therefore in this caſe the plaintiff ſhould have declared, that 
the boar was accuſtomed to bite mares. For if a man keeps a dog, 
which bites a mare, and notwithſtanding after notice of this the 
owner keeps the dog ſtill, and afterwards he bites a man, the man 
has no remedy againſt the owner of the dog. And for theſe rea- 
ſons he prayed, that judgment ſhould be arreſted. Sed non all- 
If aman keeps catur. For by Powell juſtice, if a man keeps a dag, which is 
Jen ackge accuſtomed to bite ſheep, Sc. and the owner knows it, and not- 
apr Norge withſtanding he keeps the dog ſtill, and afterwards the dog hites 
has notice of à Horſe, this ſhall be actionable, r.otwithſtanding that the prece- 
a0 5 7 dents are all of the ſame ſpecies; becauſe the owner, after notice 
awards the dog a, e : : 
bites a mare, Of the firſt miſchief, ought to have deſtroyed or hindred him ſrom 
ao ation lies doing any more hurt. Now in this caſe the fact was, that the 
er, the boar had bit a child before, of which the defendant had notice, and 
declaration afterwards he bit this mare of the plaintiff's. The queſtion then 
3 will be, how the plaintiff in ſuch caſe ought to declare? And it 
| ſeems that he ought to have particularly ſhewn what miſchief the 
boar had done before; and for want of that, upon demurrer it had 
been ill. But now the queſtion is, if this declaration is not aided 
by the verdict, it being objected that this word animalia is too un- 
certain, for it might be frogs, &c. and that the defendant could 
not know what evidence he muſt procure, to defend himſelf at the 
trial? But he ſaid, that this is no objection, for the defendant 
knows that no evidence can be given of any miſchief done by the 
boar, but of that of which he hath had notice. And as to the 
uncertainty Powell juſtice ſaid, that the judge of aſſiſe knew well 
that this would not be actionable, unleſs that the boar had uſed to 
kill or bite horſes, ſheep, &c. and not frogs ; and conſequently, 
if that had not been proved, he would not have permitted the jury 
to have given a verdict for the plaintiff, And for this reaſon the 
court will intend, that ſuch things were given in evidence; and 
that greater uncertainties and defects had been aided by verdict. 
Serjeant Lutwyche, council for the plaintiff, cited 2 Jones 125. 
3 Lev. 336. 1 Sid. 223. Wright verſ. Berle. And in trover pro catulis ge- 
Trover proca* nerally, Anglice whelps, in C. B. lately adjudged good after verdict. 
helps, good And in the ſame court indebitatus qſſumpſit pro materialibus muri, 
after verdict. good after verdict, adjudged. And as to the caſe of Bayntine and 
Pro materia- Bharp, objected by the defendant's council, Powell juſtice anſwered, 
libus muri, that there was no ſciens, and for that the defendant was not liable 
— "wa to the action; and the court could not intend, that it was proved 
at the trial, becauſe the plaintiff has no need to prove more than is 
in his declaration. But in this caſe there is animalia in the decla- 
ration, and therefore it was neceſſary for the plaintiff to prove that 
the boar uſed to bite ſome animals; and then after verdi& we will 
| | Differencebe- intend, that they were ſuch animals, as will ſupport the action. 
| pn wp wang But (by him) there may be a difference between a boar and a dog; 


for 
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— 


for it is the nature of a dog to kill animals which are ferae natura, 
as hares, cats, &c. but it is not natural to boars to kill any thing. 
And therefore in the caſe of a dog there might have been a queſtion, 
whether the word animalia had been good in the declaration, be- 
cauſe it might have been intended of ſome ſuch animals as they 
naturally bite and kill. But fince a- boar does not naturally kill 
any, It ſhall be intended as before is ſaid. And therefore judgment 
was given for the plainriff. See Regi. 10b, 4. 110. 4. the caſe in 
point, as this principal caſe was. Note; Though this caſe was ſe- 
veral times argued, yet Treby chief juſtice did not give his opinion, 
the judgment being given by Porvell juſtice, in his abſence. | 


Stream ver /. Seyer. 


Eplevin of a mare taken at a place called B. in Bucks. The Bargain and 

defendant makes conuſance, that the place contained ſix acres, 1 
and that Robert Saunders was ſeiſed thereof in fee, and being ſo ia CORE 
ſeiſed granted a rent-charge out of the ſame to Robert Lee in fee; deration, and 
that Robert Lee the father died, by which the rent deſcended to — - 

' Robert Lee the fon; and that Robert Lee the ſon, being ſeiſed there- collateral 
of, the ſeventh of February 13 Car. 1. by indenture of bargain and iſſue. 
ſale, between him of the firſt part, and Edmund Meſs of the ſecond, Sf 5 
bargained and fold the ſaid rent to the ſaid Edmund Moſs, which 2 %]gmů 
indenture was inrolled within the fix months; that Edmund Maße 
died, whereby the rent deſcended to Edmund Moſs his ſon; that 
the rent was arrear, and that the defendant as ſervant to Moſs and 
by his command took the mare in the place where, &c. as a di- 
ſtreſs, Sc. The plaintiff pleaded in bar to the conuſance, un e/ft 
factum of Robert Saunders. And iflue thereupon and verdict for 
the defendant, that it was the deed of Robert Saunders. And ſer- 
jeant Birch moved in arreſt of judgment, that the defendant by his 
own conuſance ſhews, that Edmund Meſs, under whom he claims, 
had no title to the rent. For he ſays, that Robert Lee dedit et con- 
ceffit, by deed of bargain and fale inrolled, the rent to Edmund 
Moſs, but he does not ſhew any conſideration. Then without con- 
ſideration this cannot be good by the ſtatute, And it cannot be 
good by the common law, becauſe it does not appear that any at- 
tornment was made by the terre-tenant. And he cited 3 Cro. 116. 
as a caſe in point. Then this cannot be aided by the verdict, be- 

_ cauſe the iſſue was taken upon the other deed of Robert Saunders. 
Sed non allocatur. For per curiam, if the plaintiff had taken iflue 
upon the bargain and fale, and it had been found for the defendant, 
it had been good after verdict, though no expreſs conſideration had 
been mentioned. As in the caſe of Barber v. Fox in B. R. in the payers. Fex; 
time of Charles the Second, where a bargain and ſale was pleaded ne, 

2 | pro Car. 2 
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pro quadam pecuniae ſumma, and it was not ſaid what ſum, and 
yet it was adjudged to be aided by the verdict, Then in this caſe 

the plaintiff has waived the benefit of this, exception by taking of 
iſſue upon the other deed ; but if he had demurred, this fault had 


been fatal to the defendant. But now after verdict it is good enoug 
And therefore judgment was given for the defendant, mf, SCW. 


Hulbert ver/. Watts & ux. 
Condition that VEB T upon bond againſt the defendant and his wife as exe- 
peat ne cutrix to Cornelius Cliffe. The defendants pray oyer of the 


or aſſigns ſhall RA G 0 : : 
4 5 to B. Condition, which was to perform certain covenants contained in an 


ſoch land in jndenture bearing the ſame date with the bond, in which Cornelius 


_ 0 8 Cliff covenanted with Roger Hulbert, &c. for him, his heirs and 
beiog an in- executors, that if Roger Fulbert ſhould pay to Chffe, his heirs or 
— * aſſigns, 100 J. within five years after the date of the indenture, 


D. the condi- that then Cl;fe, his heirs and aſſigns, at the proper charges of 
tion is broken, Roger Hulbert, ſhould transfer to him, &c. the tenements, &c, 


contra if the free from all incumbrances by Cliſſe, his heirs and aſſigns. The 


E defendants plead, that Cliffe was ſeiſed of the tenements, &c. in 


being an in- fee, and being ſo ſeiſed, the 19th of November 3 Will. & Mar. 


. by will in writing deviſed them to his daughter Katharine Blicke 
in tail, remainder to the defendant's wife in fee ; that Katharine 
Blicke died without iſſue, whereby the lands came to the defen- 
dant's wife, who is ſeiſed of them in fee; and that the plaintiff 
Roger Hulbert did not pay the ſaid 1001. neither to CiiFe in his 
life-time, nor to Katharine Blicke in her life-time, nor to the de- 
fendant's wife, Sc. The plaintiff replies, that Katharine Blicke 
at the time of the death al Cliffe was within the age of one and 
twenty years. The defendant demurs. And ſerjeant Fright for 

the defendant argued, that if there was any means by which the 
infant might have conveyed, then the deviſe to her would not be 
a breach of the covenant. But the infant might have conveyed 
theſe tenements by common recovery by guardian or privy ſeal. 
Lord Newport's caſe. And it is the uſual practice, for infants to 
ſuffer common recayeries; ſo that Katharine Blicke might have 
performed her part, if the plaintiff had paid the 100 J. But ſhe 
was not bound to convey, till the plaintiff paid the 100/. And 
therefore this is not like Sir Antony Maine's caſe, 5 Co. 21. for 
there by the grant and render by fine for years Sir Antony Maine 

had diſabled himſelf from the taking of a ſurrender, and the making 


of a new leaſe; and therefore there it would be in vain, that the 


leſſee ſhould ſurrender to a man, who could not take it. But in 
this caſe if the plaintiff had paid the 100/. the infant might have 
conveyed the tenements by common recovery. Sed non * 
| | oy 
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For, per curiam, the deyiſe to a perſon ho was incapable to con- 
vey, within the five years, was a breach of the covenant. And it 
who was, incapable to per form his Part. : For as to the objection, a vain a 
that an infant may ſuffer a common recovery; though the King See T. Jopes 
grant a privy ſeal, yet it is in the diſcretion of the court, whether 95. 


they bil am e mn de the Judges a 60k germat ie, but hee has 
when it will be advantageous to the infant; and though it is paſſed, Fortington. 

yet it is avoidable by error. And one may object in the ſame man- Gag 16 

ner, that if Aa feoffment be made to a man upon condition to Ley 83. 
reinfeoff the feoffor, and the feoffee takes a wife, that this I not Hob. 197. 

be a breach of the condition, becauſe the huſband and wile . evy gers 99. Pl. 
1 fine to the feoffor, which will bar the wife of her title to, dower Piggot 64, 65. 
in theſe lands; but yet this is adjudged a breach, begauſe the party Recovery ſuf- 
has once put it out of his power But in the principal caſe, pa an 
Clife had died, and left an heit within age, to whom the land had diag 4 


deſcended; this had not been a breach, becauſe it had been an act Privy ſealis, 


. n 6. - a 7g $4 7,49 | tat } 
in law. Judgment for the plaintiff, 2, GW. c 
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The maſter and company of Framework-knitters 


* . KV... x * 8 Is * * 
Des. Green 


D BT upon a by-law. The plaintiff declates, that King Gharlks By-law made 
che Second, by his letters patent, bearing date the ninetsenth bis den car. 

of Auguſt in the Efcenth year of his reign, incorporated them b iy <P 

the name of The maſter, wardens, aſſiſtants, and 'company of Frames fieward ſhall _ 

work-nitters, with power to make by-laws for the benefit of th 1 

corporation, and to inflict penalties for inforeing the, performance bers of the 

of them; then they ſhew a by- law, that the maſter, wardens, and corporation, 

aſſiſtants, or the maſter and the greater part of them, ſhall aſſemble 

together annually upon the feaſt of St. ahn Baptift, and chuſe two 

perſons, members of the corporation, to be ſtewards for the year 

enſuing, who upon the day after the feaſt of St. Michael next en- 

ſuing, if it were not Sunday, and if it ſhould be Sunday then the 

next day after, ſhould provide a dinner. for the maſter, wardens, 

and aſſiſtants, undet the penalty of 10. or ſuch leſs ſum 3s the 

maſter and wardetis ſhiould judge fitting, to be levied by diſtreſs, Cr. 

or recoveted by action of debt, to be paid to the maſter and war- 

dens, &c. then they ſnew that the defendant vas elected ſteward, 

being one of the corporation,” and had notice therebf, but did not 

Provide a dinner! for the maſter, &c. hot pay the 10 / to the 

maſter, wardens, and aſſiſtants; unde actia accrevit to the plain- 

tiffs, for the 10 . Mil debet pleaded. Verdict for the plaintiffs. 

And upon motion in arreſt of judgment many exceptians were taken, 

to which the court gave no reſolution. But the chief exception was, 

Go that 
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Mo 580. Arg. that the by-law itſelf was ill, becauſe that it is not ſaid, that this 
—_— 42. dinner was appointed, to the end that the company ſhould af. 
_ Carth. 482. . . . 
10 Mod. 133. ſemble, and conſult of things beneficial to the corporation. For 
| it does not appear, but that this was only for luxury. Then the 
by-law is unreaſonable, to compel a man to make a dinner, only 
for the luxury of others, without any benefit to himſelf or the 
reſt of the company. Then the by-law being unreaſonable, the 
penalty to perform it is unreaſonable alſo, and conſequently not 
obligatory. Quod curia conceffit. And (by the Juices members 
of corporations are not bound to rm by-laws, unleſs they are 
reaſonable, and the reaſonableneſs of them is examinable by the 
judges, Then this by-law to make the dinner, cannot be good 
in het caſe of a new corporation, becauſe it does not appear to 
what purpoſe the dinner is made, and it may be only for good 
fellowſhip. But if it had been, to make the dinner, to the end 
that the company might aſſemble and chuſe officers, or any other 
thing for the benefit of the corporation, it had been well enough. 
Co. Jac. 555- But in the caſe of old corporations by preſcription a by-law to 
Lutw-1320- make a cuſtomary feaſt has been held good. And therefore judg- 
ment was arreſted, niſi, &c. | 


"i Marks ver/. Marriot. 


8. C. Late. Ds upon a bond dated 2 July 7 Will. 3. conditioned to per- 
20, 524. form the award of 7. S. of all actions, cauſe and cauſes of 
Net Ab. action, ſuits, debts, treſpaſſes, damages, and demands, Cc. what- 
242. Afoever, ita quod the award be made in writing, and delivered, or 
ready to be delivered, before ſuch a day, upon requeſt to either 
of the parties, Sc. The defendant pleads no award made. The 
plaintiff replies, and ſhews the award, by which the plaintiff ſhould 
pay to the defendant 30 J. in full ſatisfaction of all demands, the 
13th of September following, and that the defendant, upon the 
payment, ſhould ſurrender to the plaintiff the poſſeſſion of a houſe 
in which the defendant lived, and deliver to the plaintiff a deed, 
by which the houſe was intailed to the plaintiff and deliver to 
the plaintiff all bonds, &c, which he had againſt the plaintiff, and 
that the defendant ſhould execute a general releaſe to the plaintiff 
of all actions, &c, until the 12th of Auguſt following, and that 
the plaintiff ſhould then give a general releaſe to the defendant, 
then the plaintiff ſhews that the defendant had notice of this award, 
' . and aſſigns his breach, that although he had paid the money, the 
defendant had not ſurrendered the poſſeſſion of the houſe at the 
Hard. 399. day appointed by the award. The defendant demurred. And 
924 Car. ſerjeant Girdler for the defendant took exception, that the plaintiff 
has not ſhewn, that the award was ready to be delivered by the 
| | ET day; 


rn, 1 r 2 8 


— -. 


hoy. 
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day; that being but an authority it ought to be purſued ſtrictiy; Je. 431 

— he cited Yonkinſin verſ. Allen, Trin. 27. Car. 2. Rot. 728. B. R. ON... 

3 Keb. 513, 556, in point, Sed non allocatur. For (by Levinz Pept. 989. 
{erjcant) when an award is made, it cis ready to be delivered; and 85% $85 

it ſhall be intended fo, unleſs it be ſhewn, that it was refuſed to Id. 242. 
be delivered. And he faid, that it was lately adjudged accordingly Carth. 158. 
in the King's Bench ; which Powell juſtice ſeemed to agree ; but aer. . 
yet in this caſe the award was not to be delivered, till requeſt was it is ready to 
made; but it does not appear here, that the defendant made any 1 
requeſt ; and therefore it was well enough. The ſecond exception Rowſby _—_ 
was, that the award of the poſſeſſion of the houſe was ill, be- Manning. 
cauſe that it is in the realty, and the ſubmiſſion was of all perſonal 

things; and though there was the word demand, yet it being 

coupled with debts, treſpaſſes, c. it ſhall be conſtrued perſonally. 

And Girdler compared it with 9 Edw. 4. 43. b. where the ſub- 

miſſion was de omnibus acfionibus perſonalibus, ſectis, et guerelis, 

and the award was, that the defendant ſhould releaſe to the plain- 

tiff his right in ſuch a houſe; and adjudged a void award, becauſe 

the ſubmiſſion was perſonal, for querelis being coupled with per- 

ſonal actions, it ſhould be conſtrued perſonally. Sed non allocatur. 

For per curiam, in the 9 Edw. 4. et couples querelis to perſonali- 

bus actionibus, but in this caſe it is general of all demands what- „ Ed. 4. 44. 
ſoever. But by Powell juſtice, it is a queſtion whether the title 14 H. 4 
to the land is ſubmiſſible, ſince it is in the realty, but this being a bien, pl. 
general ſubmiſſion it is well enough. But Treby chief juſtice ſaid, 16. 2 Brownl. 
that things in the realty might be ſubmitted, as well as things in 
the perſonalty, but they cont not be recovered u the award. ,caity ſubmit- 
The third exception was, that the bond of ſubmiſſion is dated in tbletoaward, 

| Jay, and the award is, to releaſe all demands until the twelfth but not eco: | 


Auguft following, and the defendant muſt make the firſt re- -— -— 


leaſe, fo that if the plaintiff will not make his releaſe afterwards, 
the defendant has no remedy ; and then the award will not be re- 
„ For if the defendant will ſue debt upon the bond, and 
aſſign his breach in this, that the plaintiff has not executed the re- 
leaſe on his part, the plaintiff may plead the defendant's releaſe 
in bar of the action upon the bond. And by Powell juſtice, as to 

this exception of the releaſe, the award is not maintainable. For 
(by him) the difference is, that if arbitrators make any award of Difference. 
mutual releaſes generally, this will relate only to the time of the 3 Lev. 188. 
ſubmiſſion, and this will be well enough, But if they award | 
general releaſes to be executed until the ime of the award made, 

this will be ill, becauſe it exceeds the ſubmiſſion, and will releaſe 

the bond of ſubmiſſion irfelf, and all meſne acts. And to warrant 
this difference he cited H. 16 & 17 Car. 2. C. B. Ret. 503. 
1 Keb. 434. But by Treby chief juſtice it has been held in ſuch Where re. 


leaſes are a- 


warded, the ſubmiſſion bond ſhall be intended to be excepted. 
| cul | 
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caſe, that the ſubmiſſion bond ſhall be intended to be excepted. 
| | But nevertheleſs in the principal caſe they held the award good 
=_— enough and reciprocal ; becauſe the plaintiff was to pay 30 J. to 
the defendant, and the defendant to ſurrender the poſſeſſion of the 
houſe to the plaintiff, ſo that no fault in the releaſes will vitiate it, 
And therefore judgment for the plaintiff. | 
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1 Roll. 2433. Reſolved Mich. 8 Will. 3. B. R. between Stevens and Mattheres, 
pl. 9. that if a man ſubmits a particular controverſy to arbitration, and 
the arbitrators award general relcaſes, which are executed, theſe re- 
leaſe no more than the particular controverſy. And per Holt chief 
juſtice, if the arbitrators award releafes ab 772779 until the time of 
the award, and the party releaſes until the time of the ſubmiſſion, 
this is a good performance of the award. And Hil. 8 Will. ;. 
B. R. per Hol chief juſtice, adjudged between Cooper and Pierce, 
that an award, to make general releaſes until the time of the 
award, is good; becauſe as to meſne acts between the ſubmiſſion 
and award, the award is void, and therefore it does not exceed the 
ſubmiſſion. And therefore judgment in this caſe for the plaintiff, 
where an action was brought to perform ſuch an award. 3 Mad. 
264. Reeves verſ. Phelps. 


Smith ver/. Fuller and 14 other defendants. 
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ES "Rever. The plaintiff declares, that the goods came to the 
„ gainſt 1; de» © hands of all the defendants, but when he comes to the con- 
fendants, but verſion, he omits the name of one of them. All the fifteen defen- 
x qe baſe dants plead by name. And evidence at the trial was given againſt 
gainſt 14, all all fifteen. And verdict for the plaintiff againſt all fifteen, And 
15 plead and judgment was given for the plaintiff, And upon error brought 1 
ee B. R. this omiſſion of the name of one of the defendants in the 
ſhall be a- converſion was aſſigned for error. Upon which the plaintiff moves 
mended, 7 C. B. for leave to amend. And ſerjeant Wright objected, this 
would charge another defendant than the plaintiff had charged. 

But per curiam, it appears that it was but wwizm clerici, that 

evidence was given againſt all, and verdict againſt all fifteen, And 

though it was objected, that the jury could not find the fifteenth 

man guilty, but as the plaintiff had charged him, which was with 

trover but not with coerſion; the court anſwered, that it could 

not be intended, that the jury would find him guily of nothing, 

for it is no crime to find goods without converſion. And there- 


fore an amendment was ordered upon payment of coſts. 
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Britton ver. Gradon. 


AASE upon ſeveral afſumpfits againſt Roberg Gradm Eſq; The Boo.Jogmene 
; defendant comes in by ſpecial ſaper ſcdeas upon the exigent, * Vol. 150- 


and pleads in this manner: Robertus Gradon per F. S. attornatum , Boo. Jud. 


Ki PINE 8 | 353» 
ſuum venit et defendit vim et inſuriam quando, &c. and pleads that Yid: Bro. De: 


he is a gentleman, ab/que ' hoc that he is eſquire, Cc. The plaintiff * 
demurs. Serjeant Girdler for the plaintiff argued, that the defen- 

dant, by ſaying defendit vim et injuriam quando, Cc. has made a 

full defenſe, and after that he cannot plead in abatement. There- 

fore Trin. 35 Car. 2. B. R. Rot. 1528. between Gawen v. Surby, S. C. Lutw. 5. 


the caſe was thus: Treſpaſs, aſſault and battery. The defendant Gawen v. Sur: 


wenit et defendit vim et injuriam quando, &c. and pleads outla i: - 
in abatement after imparlance ; the plaintiff demurs ; and adjudget! Outing i 
that the defendant anſwer over. 1. Becauſe after imparlance the in abatement 
defendant cannot plead in 'abatement. 2. He cannot 'plead ſuch a after impar- | 
plea after a full defenſe by which he has admitted the plaintiff luce. 

able to recover damages. So Trim. 4 Will. & Mar, C. B. Meacock Meacock v. 
verſ. Farmer, in treſpaſs, aſſault and maheim, the defendant venit Farmer 


et defendit vim et injuriam quand, and pleaded another action de- 


pending for the ſame cauſe undetermined, in abatement, and judg- 
ment quod reſpondeut ulterius for the fame reaſon as before. Ser- 
jeant Gould for the defendant. It is good the one way or the 
other, for this is not a full defenſe, but the moiety of a defenſe; 
for a full defenſe is, when the defendant proceeds, and ſays, tr 
danma et quicquid quod pe defendere debet Him. 4 Will. & Var. 
B. R. intr. Paſ. 3 Will. & Mar. B. R. Rot. 449. The defendant 


after vim et injuriam quando pleaded, that the defendant was an 


alien enemy; and the court held, that it was good the one way or i 
the other. So Hill. Will & Mar. Rot. 693. Fenner v. Fenner v: 
Ejectment. The defendant venir & defendit vim & mjariam (but Mike. =, 
quando was not in) Sr. and he pleaded antient demeſne, and eld 7 
good. So Raft. Entr. 339. d. outlawry pleaded after quanto, Er. 
334. 6. privilege as ſervant to a clerk in chancery 472. d. numme . 
in appeal 49. But per Powell juſtice, Qyando, &c, amounts to a 2 
full defenſe, and damma et quicquid quod ipſe defentlere tebet is 


never put in. Cute ſays, that a man cannot plead to the juriſ- C. LI 127. 


dition, without making defenſe; but this rule is not law generally undi 


underſtood ; for a man may come and ſay, venit & dicit, that the juriſdition 
lands are antient demeſne, and it is good without more ſaying. heut ma. 


But the matter of full defenſe, or half defenſe, fignifies nothing in © 12, 53 
this caſe ; for the difference is, where the plea is in diſability of Sbow. 360. 
the perſon, as alien enemy, outlawry, &c. it cannot be pleaded 1 
; 1 WW EY % . is > as 
- © perſon (as alien) cannot be pleaded after full Jefenſe, but other pleas in abatement may. 
kh. | after 
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Vp. B. prec. that it admits the cauſe; and therefore miſnomer in the defendant 


| General ang Of it. But there is a difference between a general defenſe and a 
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| Attorney may and it was agreed that the attorney might give his client the addi- 


1 


aʒaſſter full defenſe, becauſe it is repugnant, for by the full defenſe 

the defendant has admitted the plaintiff able to recover damages, 

but other pleas in abatement. may be pleaded after full defenſe, for 

a full defenſe never admits an ill writ. Coke ſays, that the defenſe 
admits the perſon of a plaintiff able to ſue, but he does not ſ 


2 fo may be pleaded after full defenſe, and Ra/tall has many precedents 


ſpecial de- ſpecial defenſe; as this which the defendant has made is general, 

_ and therefore he cannot plead mſnomer after it; but he might 

have made a ſpecial defenſe, vig. Robert Gradon gentleman, who 

is impleaded by the name of Robert Gradon eſquire vent? et defendit 

vim et injuriam quando, and then he might have gone on with his 

plea of miſnomer. But here by his general defenſe he has admitted 

himſelf to be an eſquire as named in the writ, and therefore he 

cannot afterward gainſay it. But Treby chief juſtice was of opi- 

nion, that it was a general rule, that no body ſhall plead in abate- 

ment after a general defenſe or a full defenſe ; and therefore he 

- doubted much, if the diſtinctions which Powell juſtice had taken 

were law. A ſecond exception was, that the defendant comes in 

by attorney and pleads a hah where he ought to plead in per- 

ſon. But to this Gould anſwered, that Raft. Entr. 108. is the 

caſe, and a precedent in point, upon ſight of which the defendant 

II. 21. E. 4. drew this plea, But by Powell juſtice, regularly an attorney can- 

p 13. not. plead miſnomer in his client, but the defendant muſt plead it 

Miſnomer himſelf, becauſe the attorney is eſtopped by his warrant, to ſay 

cannot be , that the defendant had any other name, than that by which he 
pleaded in a- - * . , 

barement by gave him his warrant of attorney. And therefore in this caſe the 

attorney. plea being by attorney is ill. But by leave of the court he might 

| | a ſpecial warrant of attorney, and then the attorney ſhall not 

In caſe of cor-. be eſtopped. Long 5 Edi. 4. 108, And in caſe of corporations 

promos the court ought to allow attornies to plead miſnomer by ſpecial 

Per in abate» Warrant, becauſe the corporation cannot appear in perſon. And in 

ment by ſpe- 8 Ediv. 4. 9. it is agreed, that there might be a ſpecial warrant in 

2 warrant caſe of a particular perſon. But in this caſe it muſt be intended 

—2 .a general warrant, and ſo the attorney was eſtopped. And the 

« ſpecial 1 ſignifies nothing as to the attorney, but prevented 

the eſtoppel to the defendant himſelf. But there are ſome mi/- 

nomers, Which attornies may plead, which are not contrary to 

their warrants. As 2 Hen. 6. 11. an action was brought againſt 

the late wife of J. S. the attorney ſaid his client was a counteſs ; 


give addition tion, becauſe it was not contrary to his warrant. And the caſe in 
to his client. Niall 108. which miſled the defendant, ' with this difference, 
might be good in law]; for the action is brought againſt, J. S. of 
Dale; the attorney ſays, that there are two Dales, Upper Dale 


and 
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and Nether Dale, and no ſuch town as Dale without addition, 
and this was good, becauſe it was not contrary to his warrant, 

but is the ſame Dale wich an addition. But Treby chief juſtice 

was of opinion, that miſnomer could not be pleaded by attorney, 

' becauſe the attorney is eſtopped by his warrant. 2 Hen. 6. 11, 
And he relied upon Fitzh. Nat. Br. 27. a. as expreſs in point, 
where it is ſaid, that he who pleads a miſnomer, ſhall not appear 

by attorney; and he had never ſeen a precedent to the contrary. + 
That the firſt entry is in Aſton's placita rediviva, which he did 

not regard, becauſe he ſuppoſed it paſſed ſub filentio. And as to 

the ſpecial warrant of attorney he doubted much of it. And it 
ſeemed to him, that there was no neceſſity for a corporation to 
plead a miſnomer by attorney; for if judgment be given againſt Jadzment a 


them by a wrong name, the judgment will be void; and there N 


ſuch ſpecial warrant could not be granted. But they all agreed, 4. 
that the plea in the principal caſe was ill for the reaſons aforeſaid. 

And therefore judgment, quod defendens reſpondeat ulterius. Like Stange v. 
judgment was given this term between Strange and Reynolds, Reynolds. 
where the defendant pleaded miſromer by attorney for the ſame 

reaſon. And between Burdett and Cupper, Hil. 8 & g Will. 3. Burdett v. 
CG. 2 hh | Cupper. 


Jones ver. Axen. 


92 upon bond. The defendant pleads the ſtatutes for diſ- 22 & 23 Car, 
charge of poor priſoners, and ſo demanded judgment if the: W. & x. 
plaintiff ſhall have execution againſt his body, houſhold goods, &. z. c. 15. 
wearing apparel, or tools of his trade. The plaintiff demurs. The ; 
firſt exception to the plea was, that the ſtatute is miſrecited, be- 

cauſe it 1s pleaded to be made the 22 Car. 2. but the printed book 

is 22 & 23 Car. 2, But to this ſerjeant Levinz anſwered, and it 

was agreed by the court, that the ſeſſion extends into both years, 

but it commenced the 24 October 22 Car. 2. and alt acts made re- Al att relate 
fer to the firſt day of the ſeſſion, unleſs it be otherwiſe provided to the firſt day 
by the at. So that this is an a& of 22 Car. 2. and the printed 8 _ 
book is falſe. 2. Exc. It is not ſaid, that notice was given to the otherwiſe 
Plaintiff, to appear at the ſeſſions; but it is ſaid, that notice was | 1g by 
given to Thomas Jones, but not to Thomas Jones the plaintiff, or 

praedict. ſo that the court will. intend, that it was not to the 

plaintiff, but to another perſon. But to this it was anſwered, and 

agreed by the court, that if it had been ſaid cuidam Thomae Jones, | 
there the court would have intended another pexſon, becauſe gu- 22 gn 
dam is the ſame with alius; but ſince it is Thomae Jones generally, © 
the. court will intend, that it is the ſaifie Thomas Jones, of whom 

| mention 


was no ſpecial warrant in Raffall, therefore it ſeemed to him, that wrong name 


5 
VF; 
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mention was made before. 3. Exc. was, That it is ſaid, that the 
defendant was not impriſoned for 1001. but it is not ſaid, that he 

was not impriſoned for a fine, therefore he might be impriſoned 

How an ex- for a fine, and then he is not diſchargeable by the act. Sed non 
ae to allocatur. For, per Treby chief juſtice, the difference is, that where 
be pleaded. an exception is incorporated in the body of the clauſe, he who 
Flond. 410, pleads the clauſe, ought alſo to plead the exception; but when 
os 103. b. there is a clauſe for the benefit of the pleader, and afterwards fol- 


p7. lows proviſo which is againſt him, he ſhall plead the clauſe, and 


i Pp 50 leave it to the adverſary to ſhew the proviſo. Therefore this pro- 
5 viſo in the preſent act, being diſtinct, ought to be ſhewn by the 
10 Rep. Cane plaintiff, 4. Exc. It is a private act, and ought to have been 
2 pleaded at large, for it does not concern all poor priſoners, but on- 
Ero. Plead. ly thoſe who were impriſoned at that time. But it ſeemed to the 
ings, pl. 164. court, that it ſhall be conſtrued a publick act. 1. Becauſe all the 
* 4 * people of England may be concerned as creditors to theſe poor pri- 
public act. ſoners. 2. It is an act of charity, and therefore ought to have a 
more candid interpretation. 3. It is an act too long and difficult 

to be pleaded at large, ſo that it would put theſe poor people to a 

1 expenſe than they can bear, to plead it ſpecially. . And per 

reby chief juſtice, if the act concerning the biſhops were to be ad- 


1 ge- Judged now, it would be adjudged a general act. But, per curi- 


neral with am, in this caſe the plaintiff muſt have a general judgment at pre- 


_ exccui%, ſent, with ceſſet executio as to the body, &c. of the defendant ; or 


otherwiſe the plaintiff may be bound by rule of court, not to ſue 


execution againſt his body, &c. 


| Serle wer. Darford. 

8. C. 2 Luww, Reſpaſs, for treſpaſs, - aflault, battery and wounding at Ha- 
= 6 T merton in Norfolk. The defendant pleads uy he vi et 
Mo. 350. armis and wounding, not guilty; and as to the reſidue of the treſ- 
paſs, the defendant pleads, that he was poſſeſſed of a cloſe at T. in 
the ſame county, and that the plaintiff entred into the cloſe with 
a great number of horſes, and turned up the ſoil, that the defendant 
requeſted the plaintiff to quit the land ; that the plaintiff refuſed, 
upon which the defendant molliter manus impoſurt upon the plain- 
tiff to maintain his n, which is the aſſault, Sc. and he 
traverſes the aſſault, &c. at Hamerton. The plaintiff replies, and 
claims a way over the cloſe to T. by preſcription, and that the de- 
fendant adtunc et ibidem broke the plaintiff's head, abſque hoc quod 
defendens molliter manus impoſuit modo et forma prout, &c, The 
5 defendant demurs. And ſerjeant Wight took exception to the re- 
plication, that there is hege a traverſe upon a traverſe, which can- 

2 8 . 
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not be. | Sed non allocatur. For per curiam, where the firſt tra- 32 _ 
verſe is taken to the material point, there a traverſe cannot be ta- „erſe, were 


ken upon a traverſe. But where the firſt is not to the material the firſt is im- 
vint, there a ſecond traverſe may be taken; and in ſuch tranſitory f. 350 
actions there may be a traverſe upon a traverſe, Co. Li. 282. 5. 2 

3 Cro. 99. Jnglebath v. Jones. 407. Bateman v. Spring. Then 

Mrigbi ſerjeant took another exception, that the replication was a 

departure from the declaration, for the declaration is of an aſſault, 85 
&c. at H. and the replication admits that it was at T. And he - —— 
cited 1 Hen. 6. 63. Bro. Departure 13, 14. 7 Hen. 6. 4. attion in tis 
8 Hen. 4. 16. Girdler ſerjeant e contra. That it is a tranſitory replication va- 
action, and if the defendant makes it local by his plea, the plain- NT hs 1 
tiff may anſwer the plea, and it will be no departure. And he in his decle- 
cited Jin. 13 Car. 2, C. B. Rot. 795. Taylor v. Gabetus, Tre(- 1 
paſs by executor, de bonis aſportatis in vita teſiatcris apud Eaſt A "i 
Retfird in Nottinghamſhire ; the defendant pleaded that A. Was ben 
ſeiſed of a place called in North H. in the fame coun- Awe 75. 
ty, and made a leaſe thereof to the defendant, by virtue of which 

he entred, and as leſſee he juſtified the taking of the goods as da- 

mage feaſant, and traverſes the taking at Eaſt R. The plaintiff 
replies, that before A. was ſeiſed of that place, &c. in fee, J, S, 

was ſeiſed of the place, &c. in fee, and leaſed to the plaintiff's - 
teſtator, who entred and put in his goods, that the defendant of 

his own wrong took them, abſque hoc that A. was ſeiſed in fee 
prout ; the defendant demurred, ſuppoſing this to be a departure, 

but judgment was given for the plaintiff for the reaſon afore- 

ſaid. Trin, 23 Car. 1. B. R. Rot. 517. Rogers verſ. Aſhdown. 
Paſ. 3 Car. 1. B. R. Ret. 933. Hil. 1 Car. 1. B. R “ 

Trin. 1 Will. & Mar. B. R. Rot. 641. all caſes in point. And 

of this opinion was the whole court. For in tranſitory actions the 
plaintiff has liberty to lay them where he pleaſes, and if the defen- 

dant makes it local by his plea, the plaintiff may vary in his repli> . . . 
cation, either in time or place. And Poel juſtice cited 1 Keb. See Cro. Car. 
566, 578. Lee v. Raines. And (by him) the caſe of Taylor and ***: 
Gavetus is expreſs in point. But (by him) in this caſe the plain- Pe iert fue 
tiff might alſo have replied, de fon fort demeſne, becauſe the title fable __ 
of the land did not come in queſtion, Judgment for the plaintiff. TE 


Nevill ver/. Packman. 


E ſpaſs, quare clauſum ſuum fregit vocatum Horn-hill apud S. C. Lutw. 
| parochiam de R. et berbam pedibus ambulando tonſumpſit et 4. 
aliam herbam cum averiis depaſtus fuit necnon ves ipſius the plain- 
tiff 161dem nuper inventas abſque rationabili cauſa fugavit cepit et 
imparcavft, per quod the ſheep were damnified, &r. The defen- 

| 1 © © | dant 
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dant pleads not guilty to all but the taking and impounding of the 

au and as 8 | 12 he juſtifies, that he Gas ſeiſed in fee of 

a place called Orchards in R. and took the theep there damage fea- 

fant, &c. abſque hoc that he took and impounded them in clayf 

pracdiffo vocato Horn-bill modb et forma as the plaintiff has declared. 

Traverſe of The plaintiff demurs ſpecially. And adjudged for the plaintig 
matter not al. becauſe the traverſe is ill. For he traverſes matter not alleged; 
gon. for the plaintiff does not fay, that the defendant took the ſhee 
| demurre. in the cloſe called Horn-bill, but he fays ibidem inventas, whic 
Doc. placit. i hi dem refers to the pariſh and not to the cloſe. 1. Becauſe Hors. 
35% bill was the plaintiff's ſoil, and then the defendant could not im- 
Zidem refers pound the plaintiff's cattle in the plaintiff's foil, 2. Bidem is al- 

2 to the ways referred to the ville, to the end that the venue may come 
928 from thence, for no venue can come out of a cloſe. But it ſeem- 
ed to the court that hs was an _ _— — had been ſur- 

luſage upon a gener sl demurrer ; but bein e upon a ſpecial 

| Carer it vittates the plea. And — judgment for the 

plaintiff. | | 


Allen ver. Harris, 


8. C. Lutw. * OVER for a waſtcoat. The defendant pleads, that the 
1537. L plaintiff, in conſideration that the defendant at the ſpecial in- 
Accorden ſtance of the plaintiff aſſumed to pay to the plaintiff 20 5. agreed to 
fore execu- diſcharge the defendant of this trover, &c. and lays mutual pro- 
tion, contra of miſes to perform, Cc. The plaintiff demurs. Giraler ſerjeant 
* for the defendant. The old rule was, that an accord with ſatiſ- 
129. faction ought to be pleaded executed, that the plaintiff might be 
3 ſure of ſomething for his damages; but an arbitrement may be 
ar 399. pleaded without performance, becauſe the parties may have reci- 


25. rocal remedies. Then it being now ſettled, that the parties may 
= on have actions upon mutual promiſes, this accord may be pleaded, 


though not executed, becauſe each party may have his remedy. 

2 Jones 158. Raym. 450. Caſe v. Barber. 2 Jones 168. With- 
bam verſ. Taylor. Sed non allocatur. For, per curiam, if arbitre- 
maaeent be pleaded with mutual promiſes to perform it, though the 
Pod. placit. party has not performed his part, who brings the action, yet he 
” ſhall maintain Nis action; becauſe an arbitrement is like a judg- 
ment, and the party may have his remedy upon it. But upon ac- 
cord no remedy lies, And the books are ſo numerous, that an 
accord ought to he executed, that it is now impoſſible to overthrow 
all the books. But if it had been a new point, it might be wor- 
thy of conſideration. Judgment for the olaintif See 15 Hen. 6, 
Accord 1. 3 Cro. 304. Boljton verſ. Baxter, Hil. 7 Edw. 4. p. 6. 
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en | Robinſon verſ. Godſalve. 


PON motion for a prohibition to ſtay a ſuit in the biſhop's If a min 
L court, upon ſupgeſtion that the party lived within a pecu- Bing n | 
liar archdeaconry. Reſolved, per curiam, Where the archdeacon geaconry be 
has a peculiar juriſdiction, he is totally exempt from the power of ſued in the 
the biſhop, and the biſhop cannot enter there and hold court. — 4 
And in ſuch caſe if the party who lives within the liar be ſhall be | 
ſued in the biſhop's court, a prohibition ſhall be 1 For the granted. 
ſtatute intends, that no ſuit ſhall be per ſaltum. But if the arch- 3 Ja. Ss. 
deacon is not a peculiar, then the biſhop and he have concurrent Skis. =" 
juriſdiction, and the party may commence his ſuit, either in the 6 Mod 308. 
archdeacon's court or the biſhop's, and he has election to chuſe x 2 . 
which he pleaſes. And if he commence in the biſhop's court, no 855 i. 451, 
ppm ſhall be granted ; for if it ſhould, it would confine the _ 110. 


biſhop's court to determine nothing but appeals, and render it in- Godolps,” 
capable of having any cauſes originally commenced there. | Rep. 119. 


| Bedam verf. Clerkſon, 


EBT upon bond dated the fifth of April 4 Will, & Mar, 
conditioned, that if the defendant ſnould perform the award 
of J. S. of all actions and demands, ita quad the award be made 
and ready to be delivered by three of clock po meridiem 6 April 
(which was the next day) that then, Sc. The defendant pleads, 
that J. S. nullum ferit arbitrium de praemiſſis ante tertiam horam 
pyraedict. diet in conditione praedicta ſpecificat', The plaintiff re- 
plies, and ſhews that 7, S. made an award after the entring into 
the bond, ef ante tertiam horam praecdict. diet poſi meridiem, vis. 
undecima hora, that the defendant ſhould pay to W. the plaintiff's 
ſollicitor, 28s. and that the defendant ſhould pay to the plaintiff Ro. Abr. 249. 
upon the 14th of April 81. and that he ſhould deliver to the plain- Bre. Arbit, | 
tiff guoddam ſcriptum obligatorium, ve! quandam billam obliga- * ** 
 foriam, quod prius habuiſſet, quodgue adtunc alteruter eorundem a- 
ceret alterutri eorum 2 relaxtiones, &c. and then aſſigns 
for breach, that the defendant did not pay to the plaintiff the 8 J. 
The defendant demurs. Serjeant Birch for the defendant argued, * 
that the award is not good. For the award to pay 28 s. to V. Award wo pay 
who is a ſtranger, is ill, except in ſome caſes, where it appears that Cy 
it is for the plaintiff's benefit, or to diſcharge money owing by him; Cn. be 5 
but nothing of that appears in this caſe, and therefore as to that the diſcharge a 
award is ill. Qyod curia conceſit. 2. Exc. The award is, that the debt. Ge. 

WP. | 


owing by one 


3 | defendant oi the parties. 
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Awad to de- defendant ſhould deliver to the plaintiff quoddam ſcriptum, Ge. 
2 which is altogether uncertain, for it does nat ſay of what ſum the 
for the uncer- bond was, nor of what penalty, nor of whom it was obtained, and 
tainty, therefore it is void for the uncertainty in that reſpect; quad curia 
+; concefſit; Then he argued, that it was an award but. of one fide 

and conſequently ill; for the releaſes cannot be performed until 

the bond be delivered to the plaintiff, which can never be, becauſe 

it is uncertain what bond is meant, and the releaſes cannot be exe. 
cuted till the bond is delivered to the plaintiff, for the words of the 
award are, that the defendant ſhould deliver to the plaintiff quoddam 
ſeriptum obligatorium, &c. quodque .adtunc they ſhould execute 

general releaſes on both fides. Now the adtunc ſhews, that the 

releaſes ſhould not be executed, until the bond ſhould be delivered 

to the plaintiff. So that the arbitrator has awarded, that the de- 
fendant ſhould pay to the plaintiff 8/. which is all of the award 

5 that is good, and ſo it is an award of one fide. Sed non allocatur. 
| Expoſition of For per cur iam, the adtunc refers to the 14th of April, and not 
ſentences. to the delivery of the bond to the plaintiff; ſo that the award is 
mutual enough, for when the defendant has paid. the 8/. he may 


' ,Alterwer.  , demand a general releaſe. 4 Exc. That alteruter is uncertain, viz. 


one of the two. But per curiam, it is as good a word as one can 
uſe. Wright ſerjeant for the plaintiff took exception, that the 


plea was ill. For the defendant pleads, that the arbitrator made 
no award ante tertiam horam praedict diei; now there are two 
third hours, and perhaps the award was not made before the firſt 
third hour, and yet it might be made before the third hour pf 
meridiem; and therefore the defendant ought to have ſaid, ante 
tertiam horam praedicti diet poſt meridiem, for want of which 
meridiem the plea is ill. And per curiam, this had been ill, if the 
Replication Plaintiff had demurred for it; but now it ſeemed to them, that the 
== neat replication had made it good. But becauſe the award was mutual 


good. enough, and a good breach aſſigned, judgment for the plaintiff. 


Trench executor of Squire ven. Trewin. 

In caſe of re- Ovenant upon articles of agreement between the teſtator Squire 
e e e and the defendant, by which it was covenanted and agreed 
yo ro between them, that Sguire ſhould aſſign to the defendant his in- 
have bis tereſt in a houſe, Cc. and that the defendant ſhould pay to Squire 
_ —_ 30 J. The plaintiff aſſigns for breach, that the defendant has not 
formed his paid the 30 J. Cc. The defendant pleads, that Squire did not aſ- 
part. ſign his intereſt in the houſe to the defendant. The plaintiff de- 
Keb. 178. murs. And adjudged for him, becauſe theſe are mutual and inde- 
3 3s pendant covenants, and the parties may have reci actions; 
8 Mod. 294. and therefore the plaintiff may bring his action before the aſſign- 

| ; Ef OS | | ment 
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went of the houſe. And the defendant has a remedy after,/if the geg v. 


| Covenant 437. 


Green and fif teen others againft-Pope 5 


G and fifteen others bring an action upon their caſe againſt s. C. 3 Ler. 
Ute defendant, for having made a falſe return to a mandamus 363. 
to him directed. The plaintiffs in their declaration ſhew the act 5 
1 Will, & Mar. ft. 1. cap. 18. which - exempts the proteſtant diſ- will. & Mar. 
ſenters from the penalties: of divers former acts, if they take the © 1. cp. 18. 
oaths and ſubſcribe the declaration there mentioned; and by that | 
act it is enacted, that no meeting by proteſtant diſſenters for reli- 
gious worſhip ſhall be allowed, until the place for the meeting be 
certified unto the biſhop of the dioceſe, or the archdeacon, or to 
the juſtices of peace at the general quarter- ſeſſions, and regiſtred or 
recorded there reſpectively, and a certificate thereof given without 
fee, &c. and the plaintiff ſhews, that they were proteſtant diſj- 
ſenters, and had taken tlie oaths, and ſubſcribed the declaration, 
according to the act; and that in the pariſh of Hindley, at a town 
called D. within the dioceſe of Chefer, the plaintiffs had appointed 
a place called The chapel for their religious worſhip, and that they 
had authority to do ſo; that Green one of the plaintiffs made a 
certificate of their appointment of this place to the biſhop of Cheſter, 
and delivered it to Pope the defendant, being regiſter to the biſnhop, 
to regiſter it as he ought; that the defendant Pope refuſed to re- Mandamu 
giſter it; upon which the plaintiffs were driven to ſue a mandamus 1 
out of the King's Bench, directed to the defendant, commanding of a dilhop, | 
him to regiſter the certificate; but that the defendant notwith- commanding 
ſtanding did not regiſter it, but made return to the mandamus ; e 9 regier 
that Hindley was an antient populous village, diſtant one mile from of a place for 
the pariſh church, and for theſe forty years laſt paſt this place called ng of 
The chapel had been, and yet is, a- chapel of caſe, and indowed 3 
with 50%. per annum, and had a miniſter appointed to officiate; 1 Will. & Mar 
and that there were ſeveral places within the pariſh already appointed R. 1. cap. 18. 
| for diſſenters ivr religious worſhip, Ce. all which return the | 
plaintiffs aver to be falſe; and for this falſe return they bring this 


action. The defendants plead, that the return to the mandamus 
3 was true, and aver every particular of this return, &c, The 


— demur. And, 1. it was reſolved, that this — was bad, 
ecauſe it amounts but to the general iſſue, it being all meer matter General iflue. 


- of fact, and having no intermixture of law. Then Bireb ſerjeant _ 
; for the defendant argued, that judgment ought to be given for him, 

1. Becauſe it is ſaid in the * that the plaintiffs a | 

1 * | « the 
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to appoint the place; and therefore it ought rather to be done by 

the preacher, or otherwiſe with the conſent of the whole meeting. 

2. They have no authority to appoint a chapel, but this place in 

| the declaration they call a chapel. But to this the court anſwered, 
A field may that a field or tavern may be called The chapel. 3. They ſhould 
© be called 7% have ſhewn, by whom this appointment was made, as by the dif. 
label.  ſenters inhabitants within ſuch a town, Gc. but it is ſo general 
here, that it may be by all the diſſenters in England. Then if it 

| is no good appointment, the whole will fail; for then there will 

be no certificate; if no certificate, no regiſtring: if no cauſe to 
regiſter, the refuſal was no ground for a mandamus ; if no manda- 
mus, then there can be no falſe return. 4. It is ſaid that the cer. 
tificate was made by Green alone; but the act gives no authority 

to any one in particular, to make it. But per Treby,: the act be- 

ing general, any of them may well certify. 5. The mandamus in 

this caſe was not grantable, for there was here no diſturbance of a 

| freehold, nor office of truſt, but a thing meerly eccleſiaſtical, 
Mandamus And if. a man has a ſeat in a church, and is hindred of the injoy- 
will not "© ment, no mandamus lies; and as to the plaintiffs this was in nature 
oa lla in the Of a church. But to all theſe objections the court gave one general 
church. anſwer, that this action was brought for the falſe return to the 
| mandamus, and therefore all the reſt is but inducement, And 
therefore whether a mandamus: will lie or not, is not now before 

the court, but it muſt be taken pro confeſſo, that a mandamus was 

granted, and the defendant made a falſe return. The principal 

point therefore of the caſe was, whether the plaintiffs can join in 

340 this action, or not? And this was ſeveral times argued at the bar. 
Where per- And the defendants council argued, that they could not. Be- 
2 are joint- cauſe that where perſons are jointly intituled to the action, they 
in aden. may all join in it, ſince the damages, which were the foundation 


they may join; of it, were joint. Cro. Car. 443, 437. 7 Hen. 6. 42. 14 Hen. 


u whete 6, 13. 31 A, pl. 49. 34 Hen. 6, 12:6, 30. 35 Hen. 6. 19. 


= Pawan 4 þ But where perſons are ſeverally damnified, as in treſpaſs, &c. there 


Treſpaſs, they cannot join. Therefore if A. and B. are in company, and 


"Caſe for C. ſays of them, that they are felons, they muſt ſue diſtinct ac- 


words. tions, and cannot join. Dier 19. And upon this. ground is Fi/z. 
Nat. Br. 76. 6. Dier 351. If two are ſued in dne ſpiritual court 

for ſlander, and they procure a prohibition, and the plaintiff in the 
ſpiritual court proceeds afterwards, yet they cannot join in an at- 

Several alder tachment upon prohibition. Bro. Joinder in action 30. If a cot- 
= | Strap poration by act of common council disfranchiſe ſeveral aldermen, 
join in manda- they cannot join in a mandamus, becauſe their intereſts are ſeveral. 
m. - Now in this caſe the damages are ſeveral, for ſome will come to 
this meeting houſe, and others not; then they only who come, 

- and have not a ſeat, are damnified, and not they who abſent them- 


ſelves. 


the place, but the act gives no direction, who ſhall have authority 
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af the pariſh, which are taken out of their poſſeſſion, or may 
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: —_ Befides that, if A. has not a ſeat, this is no damage to B. 
and ſo vice verſa, Then the damages here being ſeveral, the 


laintiffs ought not to have joined in this action. But it was ad- 2 join in 
judged by the whole court upon great deliberation, that the plain- na * falle 
tiffs might well join, for the damages in this caſe were joint; for return is 
they all jointly ſue the mandamus, they all jointly proſecuted, the wes. —4 
charges were all joint, and theſe are the damages the plaintiffs ſue in caſe for the 
to recover. And by Treby chief juſtice, if the attorney ſues the falſe return. 
plaintiffs for the charges of the ſuit of the mandamus ; he muſt ſue Sixteen join in 


them jointly, and the ſurvivors are liable. And tho' it was ob- fuit of a man. 


jected, that the plaintiffs had no need to join in the ſuit of the om Is gt 


| | | 3 torney ſhall 
mandamus, yet (the court anſwered) ſince they have done it, the fue them all 


charges will ſurvive. And by Powell juſtice, the reaſon of the Jcinty for the 
caſe where two join in prohibition, &c. will guide this caſe. Now 

if A. libels againſt B. and C. for tithes ; B. and C. procure a pro- 4. libels joint- 
hibition ; afterwards A. proceeds in the —_ court; B. and C.'y N B. 
ſhall join in the attachment upon the prohibition. Ow. 13. Bar- tes or defa- 
tue's caſe, So (by him) A. libels againſt B. and C. for defama- mation, B. ard 
tion, and they ſue a prohibition, they ſhall join in attachment © — = in 
upon it; and it is no objection to ſay, that the defamation was . * 
ſeveral, for that might be objected in the caſe of tithes; and yet ſues ſeveral li- 


there they ſhould join. See 8 . p. 30. But if A. exhibits ſe- _ 
| veral libels againſt B. and C. there B. and C. cannot join in pro- 


hibition. 1 Leon. 286. Gerrard v. Sherrington, Yelv. 129. Bur- 

ges and Dixon v. Aſhton, Ney 131. But the whole court prin- 

cipally relied upon a caſe adjudged in this court, Mieb. 4 Vill. & Church war. 
Mar. where the two church-wardens of Chelſea church, being 18 
elected by the pariſh by cuſtom, went to Dr Brampſton the offi- Brampſton, 


cial, to be ſworn; Dr. Brampſton refuſed to adminiſter the oath to 3 Lev. 302. 


tbem; upon which they ſued a nandamus directed to Dr. 0 
e 


ion, to command him to adminiſter the oaths; upon which 
returned, that. the cuſtom was, that the miniſter ſhould name one 
church-warden, and that the pariſh ſhould chuſe the other ; and 
becauſe that the pariſh had elected two, he did not know, which 
of them he ought to admit; they brought jointly caſe againſt Dr. 
Brampton for this falſe return; and exception was taken, that the 
damages were ſeveral, and the profits of the offices. ſeveral ; but to 


this it was anſwered, that the action was not brought, to recover 


damages for the profits of the office, for the office had no profits; 


but it was brought, to recover the damages and charges expended 


in the ſuit of the mandamus; and for this reaſon it was adjudged, 
that they ag well join; which does not differ from the prin- 
cipal caſe, But to make a diſtinction between theſe two caſes, it 
was objected, that the church-wardens might well join, becauſe 
they are a corporation in judgment of law, and may ſue for goods 


have 


_ 
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have treſpaſs, or appeal of robbery, for the goods of the pariſh 
12 Hen. 7. 27. which diſtinguiſhes them from this caſe, * 
was of common perſons. But to this the court anſwered, that 
church-wardens are not a corporation, till they are admitted; but 


this mandamus was ſued, to procure admittance, and conſequent!y 


Sixteen ſue a 
mandamus, all 
ought to join 
in ſuing a pe- 
remptory 
mandamus, 


then they were not a corporation. And (per curzam) this action 
is not brought, only to recover damages, but alſo to have a pe- 
remptory mandamus, in which all ought to join. For one of them 
cannot have a peremptory mandamus, where fixteen joined in the 
principal mandamus, for the 3 mandamus muſt purſue the 
principal. And per Treby chief juſtice, if the one ſues an action 


for a falſe return, and has a verdi& for him; and the other ſues 


an action, and has judgment againſt him: the court will be in 
doubt, whether they ſhall grant a 5 mandamus or not. 
And for theſe reaſons all the court were of opinion, that the plain- 


tiffs might well join. And therefore judgment was given for the 


Manadamus 
granted in 
B. R. caſe for 
falſe return 
ſued in C. B. 
B. R. will not 
grant a pe- 
remptory 
mandamus. 

2 Salk. 428. 
Comb. 400. 


Defendant 


. Pleads in a- 


batement, no 
original, and 


- concludes in 


abatement, 
bar, and to the 
uriſdiction. 


1 Salk. 5. 


plaintifts. Upon which Pemberton ſerjeant moved in B. R. for 2 

remptory mandamus; but the King's Bench denied to grant it; 
becauſe the peremptory mandamus fays, that the Return is falſe, 
prout conſtat nobis per recordum, which cannot be faid here; for 
the King's Bench cannot take judicial notice of the record of the 
common pleas, unleſs it come before them by courſe of law; 
and cher le the action for the falſe return ſhould have been 
brought in the King's Bench, where the falſe return is, if the party 
deſigned to have a peremptory mandamus.” | ee 


Brown ver /. Berry. 


OATS: The defendant pleads in this manner, et praedict. the 
4 defendant venit et petit judicium de narratione praedicta, be- 
cauſe he faith, that he was a priſoner in the Fleet, and brought to 
the bar by habeas corpus, and charged with the declaration, et ul- 
terius pro placito dicit, that there was no original ſued againſt him, 
ideo petit judicium quod narratio caſſetur, et quod curia cagnoſcere 
non velit, et quod querens ab actione ſua praedifta praecludatur. The 
plaintiff demurs. And the defendant joins in demurrer, and con- 
cludes his joinder in demurrer in the ſame manner as he had con- 
cluded his plea. But per curiam, though where a plea in abatement 
is pleaded in bar, final judgment ſhall be given; yet in this caſe the 


defendant having concluded in abatement, bar, and to the juriſdiction, 


it ſhall be taken as pleaded in abatement. But it is not a good plea 
in abatement, and therefore reſpondeat ulterius was awarded. 


— 


. 
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| Dawſon ver. Haw ard, 


IN ejectment the jury was charged with the evidence, and after- A Jury _—_— 

| wards the lord chief baron Ward, being judge of aſſiſe at Cum- Ger cher we 

terland where it was tried, upon the. petition and conſent of both ſworn. 
ies made a rule, that the cauſe for difficulty. ſhould be adjourned. 

into the bench, and that the jurors ſhould. appear in bank at the 

day of tres Mich. ſub poena 50 l. to give their verdi between the 

parties, 5 juſticiariis ita placuerit. And Pemberton ſerjeant moved, 

that this ſhould be made a rule of court. But denied, becauſe 

the judge could not adjourn the jury, after they were ſworn and: 

charged with the evidence, nor could inflict a penalty upon the 


Jurors. 


| Scoles ver/. Lowther. 


] Outher is parſon of the pariſh of Swillington, and Mr. Scoles 
— lives in Kippax the next adjoining pariſh, and occupies. a large 
parcel of arable land there, and has forty acres of meadow and pa- 
ſture in Swillington, and four acres of arable land. Lewther libel- 
led in the ſpiritual court of Vr againſt, Scoles for tithes of the 
cattle Fra” ann in Swilkngton. Scoles upon a ſuggeſtion, that 
barren cattle kept for plowing the land, and cattle for the pail for 
the uſe of the Foouſe, ought not by law to pay tithes, and that this. 
cattle, for the tithes whereof Lawther now libels, is ſuch, moves 
for a prohibition. And it was granted to him ni, &c. And 
now ſerjeant Pemberton, upon affidavit, that Scoles carried the 
milk of his cattle to his houſe in Kippax, and. uſed it there, and 
| that he made uſe of the dry cattle for ploughing his land in Rip, | 
moved that the rule might be diſcharged. And it was reſolved by Milk is _ 
the whole court, that the defendant Lowther ſhould have tithes of Tweed ot, 
the milk. For though Mrigbt ſerjeant objected, that if a man is ſpent in the | 
have arable land without a houſe, he is intituled to be diſcharged houſe. The 
of the tithes of the milk, which maintains the ſervants, who plow 23%, 
the land, as well as if he had had a houſe, in which the milk were 
ipent ; yet the court anſwered, 1. That the law was otherwiſe, for 
it is of the ſame nature with wood which is burnt in the houſe, 
which is exempt from the payment of tithes, only ſo long as it is 
burnt in the houſe, So the law is in the caſe of milk, which is Tithe milk is 
only diſcharged of tithes becauſe it is uſed in the houſe. And per beast ane 
curiam, of common right tithe milk is payable-at the parſonage or — 
vicarage houſe. 2. As to the tithes for the agiſtment of the barren of c,. 
cattle, the court ſaid, that if in this caſe there had not been any Bab. 5. 
| = LI 3 | Urabe nes * 
| f | Bunb, 20. 


Cattle of the 
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1 
* —— 


—— 


arable land in Swillington, it is without doubt, that the parſon 
ought to have had tithes. For the reaſon why cattle of the plough 


re 


Bunb. 3. 
plough are ex- is excuſed from the payment of tithes is, becauſe they are imployed 
cuſed from the for the improvement of the arable land in the ſame pariſh, by 
Love - which the parſon has better tithes of the arable land ; but here 
foe that they that reaſon fails, for the parſon of Swillington has no tithes of the 
till the arable land in Kippax. In the ſame manner where a man has wood in 
49 one pariſh, and arable land in another ; if he makes uſe of this 
Wood to fenſe ooοd in making fenſes for his arable land, yet he ſhall pay tithes to 


N the parſon where the wood grows. But it had been otherwiſe 


tithes, if it had been the ſame pariſh. The ſame law, where the wood 


grows in one pariſh, and is ſpent in the owner's houſe in another 

4. has lands pariſh, Now then the queſtion here will be, whether the plow- 
in the 72 ing of theſe four acres of land in Swillington will excuſe this cattle 
— ie cad. from the payment of tithes? And per curiam, it will excuſe only 
plow both thoſe cattle which only plow that land of the four acres, and not 
theſe Tands, thoſe which plow any land in Kippax. For the parſon ought to 
tits. have ſomething in lieu of the loſs of thoſe tithes, which can only 
be of the four acres in Swillington. Then Powell juſtice took ex- 
ception to the ſuggeſtion, where the plaintiff ſuggeſts, that this 

barren cattle plow the land, Fc. but does not ſay, per quod the 

Hberieres deci- parſon had uberiores decimas in another place. And (by him) ube- 
nee, what? fiores decimae does not ſignify only, that the parſon will have bet- 
ter tithes out of the arable land, than he would have had, if the 

cattle had not plowed it; but it ſignifies, that he will have 6 

much more tithes (than otherwiſe he would have had) as will 

fully recompenſe the loſs of the tithes of the cattle ; or it will (as 

he cxpreſſed it) overweigh that loſs. But as to this ſignification af 


uberiores Treby chief juſtice doubted much. But in the principal 


caſe a prohibition was granted, guoad this cattle, which only plowed 
the land in Si/lington, And as to the reſt, Lowther had liberty to 


proceed below, 
* | 9 é Wade ver. Baker and Cole. 
TY Intr, Hil. 7 Will. 3. C. B. Rot. 447. 


Ro Abr. 409. Eplevin of twelve cows diſtrained by the defendants at 1 place 


Ow ins. 


Gb 143, J called Hobarts at Peaſen Hall in 3 The defendants 


, 55, make conuſance as bailiffs to Daniel Sanſon, and ſhew, that the 
eon 228 Place where, Ge. was called Hobarts, and was cuſtomary, parcel 
Sopplemen to of the manor of Peaſon Hall, held by copy of court roll; that 


Co. coop Tobhn Brown the elder was ſeiſed in fee of the place where, &c. 


Was, , held at the will of the lord, according to the cuſtom of the manor ; 


Neu Abt. and that being ſo ſeiſed he died, whereby the land deſcended to 
J 84. | : 4 Hot Jobn 
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2 Brown his ſon and i who * under the age of Gros 
ears; that within this manor there is, and time whereof, G. 
hath been a cuſtom, that if tenant in fee according to the cuſtom 


of the manor die ſeiſed of the lands held at the will of the lord, 


leaving his ſon under the age of fourteen years, that then, imme- 
diately after the death of ſuch tenant, the lord of the manor ſhall 
have the cuſtody of the land, until the heir come to the age of four- 
teen; and that the lord himſelf, or by his ſteward, may aſſign to 
ſuch infant a guardian for theſe lands; that before the taking of this 
diſtreſs F. was ſeiſed of the manor in fee, and being ſo ſeiſed, at his 
court of his ſaid manor the 23d of May 1695 by William Bates his 
ſteward granted by copy of court roll the place where, &c. to John 
Brown and his heirs, who was then admitted, and granted the cuſtody. 
of the place where, &c. to Daniel Sanſon, until John Brown ſhould 
come to the age of fourteen years; that Daniel Sanſon entred as 
guardian into the place where, c. and therefore was and yet is poſ- 
ſeſſed; and the defendants as bailiffs to him took the cattle damage 
feaſant, Sc. The plaintiff pleads in bar of the conuſance, that 
Anne Brown, mother of the ſaid John Brown, after the death of 
her huſband entred into the place where, &c. as guardian in ſo- 
cage to her ſaid ſon John, and made a leaſe thereof at will to the 

plaintiff, who entred and put in his cattle, . Sc. The defendant 

demurs And adjudged, 1. That the bar to the conuſance was ill, 

becauſe the mother could not be guardian in ſocage, becauſe there 

is here a particular cuſtom for the lord to have the cuſtody, which 

cuſtom is not denied. But then it was objected by the plaintiff's 

counſel, that the conuſance was ill; for the defendants make conu- 

ſance as bailiffs to Sanſon in the right of Sanſon, whereas the guar- 

dian in ſocage has no right in him; but it ought-to be in right of 

the copyholder infant. And it was compared to Hob. 215. 

Hut. 16. where it is adjudged, that the committee of a lunatick- - 
cannot bring trover for goods taken from off the lunatick's land.; 

Cox v. Dorſton. Sed non allocatur. For per curiam, guardian in Gvardian in 
ſocage may bring treſpaſs or ejectment in his own name. He may bing eiplfe 
make a leaſe of the land in his own name, until the infant come to er ejectment, 
the age of fourteen, And he may make admittances of copyhold 9% makeleaſes, 
eſtates in his own name. 2 Cro. 98. Shopland v. Rider. Plowd. 193. tome 10 the 

| y Ea. 3. 44. Keith. 46. 15 Hen, 7. 13. 2 Roll. Abr. 41. age of 14, or 
| Owen 15. And ſuch cuſtomary guardian ſhall follow the nature _ 2 
of a guardian at common law. The ſecond exception to the conu- holde, or —_ 
ſance was, that the defendant hath pleaded, that Jobn Brown the yow in his 
father was ſeiſed according to the cuſtom of the manor in fee, but“ me. 
in law it is only an eſtate at the will of the lord, and conſequently a 
particular eſtate, and then the commencement of it ought to be 
ſhewn ; and therefore the defendant ſhould have ſhewn the grant 

to fobuy Brown, or otherwiſe ſhould have laid an ne py: 
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which would have amounted to a grant. 4 Co. 22. 6. But to 
this Levinz and Birch ſerjeants for the defendants anſwered, 1. That 
the title of the lands did not come in queſtion, but only a col. 
lateral matter, viz. the cuſtody of the lands. 2. They confeſſed 
that the heir might well plead his anceſtors admittance as a grant 
becauſe he is privy to his Eſtate, and has the ſurrenders and copy 
of the admiſſion in his cuſtody; but the guardian is a ſtranger 
to theſe tranſactions, and does not know the former admiſſions, 
and therefore it cannot be ſuppoſed, that he can plead the admiſ- 
ſion of Jobn Brown, ſince it is out of his conuſance. 3. They fad, 
that the lord has admitted the dying ſeiſed of John Brown the elder, 
and the diſcent to John Brown the younger, for otherwiſe he could 
riot have granted the cuſtody. 3. That which they principally 
_ urged, was, that the ſeiſin of the father was but only inducement, 
the title being made to the guardianſhip and not to the land; then 
| when matter is ſhewn but as inducement to other matter, it has 
2 Vent. 181, no need to be ſhewn fo preciſely, as the git of the action ought to 
be. 1 Leon. 123. 3 Cro. 132. 1 Cro. 138. Nb. 16, 56, 75. 
3 Cro. 112. And of this opinion Powell juſtice ſeemed to be at 
the firſt; but afterwards, mutata opinione, he and Treby chief juſtice 


Inducement, Held the conuſance ill for this exception; for it is not bare inducement, 


what? but the very ground of the avowants right. For if Jobn Bron 


_ ator 45 was not ſeiſed, and died ſeiſed, and the land deſcended to his fon; 


ought to ſhew then the lord will have no title by the cuſtom to have the guardian- 
the beginning ſhip, and' * oe no more will Sanſon have any right. There- 
O 


Leb fore the ſeiſin of John Brown the elder was the ground of the avow- 


B. E. Mich. ants right, and might have been traverſed; which proves that it 


6%. & it is not inducement, for inducement is never traverſable. But as to 


Kobiolan v. the objection that was made, that the lord has diſabled himſelf to 


Robinſon v. 
Smith. Jrtr. take advantage of the cuſtom by having made a grant to the heir; 


ay 6. Rot. the court anſwered, that this was but an admittance, which is gene- 
Ti rally pleaded 'in this manner. And for this reaſon judgment was 
given for the plaintiff by Powell juſtice, and Treby chief juſtice, New!! 


juſtice dubitante upon the authority of the caſe of Scavage and Hau- 


kins, Jones 453. which caſe he ſaid ſeemed to be contrary to the 
: 0 2 reſolution of the other Judges. | | | 


Clench v. © Note. In the argument of this caſe of Wade and Barker a caſe 


Soc agen was cited as adjudged in this court between Clench and Cudmore. 
; Lev. 39s. Intr. Paſ. 3 Will. & Mar, C. B. Rot. zog. where Cudmore lord 
12 Car. 2. of the manor of Coxball in Efſex claimed the cuſtody of the copy- 


cap. 24. hold lands by the cuſtom (whereof the copyholder died ſeiſed) as 
Parent cannot guardian, and the plaintiff claimed as guardian appointed by the 
bar the lord of & 7 : PPO wa 

a copyhold will of the copyholder according to 12 Car. 2. cap. 24. until the 


_— ſon ſhonld arrive at the age of one and twenty years. And ad- 


of an infant by judged for the lord, that this cuſtomary right was not taken away 


his deviſe, by 


— ka — 0 AC LA — . . 0 . . . 
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by the general words of the act; and that the copyholder could not 


appoint a guardian for his ſon till the age of twenty one years by 
that ſtatute, becauſe the ſtatute extends only to lands and tenements 


at the common law. | | 


Helyng ver/. Jennings in ſcaccario. 
Rover pro uno veſtimento lineario fro pueris, Anglice a ſuit of 
childbed linen, pro uno chirographo, Anglice a muff. Verdict 
for the plaintiff, and judgment after motion in arreſt, Ex relatione | 


m'ri Mather, 
Loggin ver/. Comitem Orrery C. B. 


was covenanted and agreed between the plaintiff and defen- e N 


dant, that the plaintiff ſhould deliver to the defendant his mare, and marriage, or 
that the defendant ſhould pay to the plaintiff twenty guineas at the when 7. 8. 
day of the death of the counteſs of Orrery the defendant's mother, 2 
or at the day of marriage of the plaintiff, which of the two ſhould pen, though 
firſt happen; and he avers, that he deliered the mare to the defen- SW no 
dant, and that he was married ſuch a day, and that the defendant 7.8. = 
had not paid, &c. Judgment by default, and writ of inquiry of he may when 
damages executed. And now Gzrdler ſerjeant moved in arreſt of my _—_— 
judgment, that the plaintiff has not averred, that the counteſs of _ 
Orrery was not dead, which he ought to have done, becauſe the 

guineas were to be paid at the contingency that ſhould firſt happen ; 

ſo that if the counteſs of Orrery died before the plaintiff married, 

the plaintiff has ſlipped his opportunity. See Yelv. 175. Rock v. 

Rock. Beſides, that if ſhe was dead before the plaintiff married, 

the plaintiff might have ſued his action, and the recovery in that 

action would not be a bar here. Sed non allocatur. For per cu- 

riam, in ſuch caſe the defendant might well plead that recovery in 

bar; and though the plaintiff was intituled to his action upon the 

firſt contingency, if he tarry till the ſecond happen, it is but in his 

own delay, and the defendant ſhall not take advantage of it. Judg- 


ment for the plaintiff. 


6 The plaintiff declares upon a deed, by which it 4. covenants 


| Walker v. Brook executor. Brook. 


INcbitatus aſſumpfit was brought againſt the executor upon the P. amend- 
«ſſumpfit of the teſtator. The plea roll was, that the teſtator 40% the les 
non aſſumpſit ; but the poſtea was, that the defendant non afſump/it Comyns 3-5. 


M m gene- 


r 
% 


lead the uſes. 


a 
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generally; and yerdict for the plaintiff: And moved, that the foftea 
might be amended. And it was granted; for per curiam, the jury 
have found the defendant guilty as the plaintiff has declared, which 
is upon a promiſe of the teſtator, the plea roll being right, But if 

Repleader. the defendant had pleaded guod ipſe non afſumpit, a rep eader ought 
to have been granted. See 2 Ventr. 196. N 


mended. fered by Jane Knight, the lands being ſaid in the recovery to 


It is every [je 5, . a , | e 499. 
| on 8 lie in parochia ſanct. Mariae Salvatoris in Southwark, whereas there 


w amend re- is ho ſuch pariſh, for the proper name is ſancti Saluatoris. And 


coveries by the court gave him leave to raſe the word Mariae. And per Treby 
the deed io chief juſtice, the vulgar name is St. Mary Overree, that is, over 
» Barnes 21. the river; but ſancti Salvatoris is the name uſed in pleadings. 


Recovery a- 82 Pemberton moved for liberty to amend a recovery ſuf. 


Hilary 


Hilary Term 

8 & 9 Will. 3. B. R. 1696. 
Sir John Holt Chief Juſtice. 
Hir Thomas Rokeby 


Sir John Turton 
Sir Samuel Eyre 


Memorandum, Mr. ſerjeant Wright, having been 

council for the King againſt Sir John Fenwick in 
the houſe of peers, was before the beginning of this 
term made King's ſerjeant and knighted. +: 


Jones ver}. Bodeenor. 
| N attorney of the common pleas being arreſted in the Cel t. 
country at the ſuit of an attorney of the King's Bench, 1 "x 
gave bail in the King's Bench, which was filed, and Cart. 370. 
| then a declaration by the by was delivered againſt him; _ 4 
| the ſame term at the ſuit of another man, to which he pleaded his =o 
privilege. And it was reſolved, 1. That though A. be in cu/tadia A man in 
mareſcalli mareſcalciae at the ſuit of B. yet when B. declares againſt cite may 
A. A. may plead his privilege, becauſe he comes here by coertion, — ve 
and had no opportunity before, to take advintage of it. See ogainit him at 
22 Aſiſ. $3, 4. and 26 Hen. 6, 7. Conuſance may be demanded, 2 e \vit be 
though a man be in cuſtody of the marſhal. Pari ratione he may — 2 
plead his privilege. 2d Reſolution, If A. files bail at the ſuit of H. ocher nan. 
_ * the ſame term a declaration is delivered againſt A, at the ſuit Conuſance de- 
or C. A. may plead his privilege againſt C. as well as againſt B. for wandable by 
It were abſurd, that C. who tops his ſuit upon the action of B. rang wm 


mould have more liberty or advantage againſt A. than B. himſelf: 
I had, 


5 
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nm. 


Contra if he had. But if by any thing A. waives his privilege in the firſt 2Qion 
waive his pri: he is then obnoxious to the ſuits of every body, notwithſtanding 


ths 5 his privilege. 3. Reſolved, that if after the defendant has waived 
* 1 each Nis privilege, he ſhall yet plead it, the plaintiff in his replication 


privilege after muſt ſhew his waiver, and rely upon the eſtoppel. » „ 
waiver, the | | | I 


plaintiff muſt ſhew the waiver, and rely upon the eſtoppel. | 


| Partridge ver/” Ball. 


S. C. Carth. Jectment for lands in Sufolk upon the demiſe of the corpora- 
n tion of Bury. Upon not guilty pleaded, a verdict was given 
Demiſe by a 1 3 : . . 

corporation in for the plaintiff. But it was moved in arreſt of judgment in C. B. 


ejetment that it does not appear upon the record, that the leaſe was by deed. 


good, without And the pronotaries there certified, that the practice was, notwith- 


mention that 


it was by deed. ſtanding the common rule, of confeſſing leaſe, entry, and ouſter, 


in ejectment for things incorporeal as tithes, or upon demiſes of 
corporations, to lay the demiſe by deed. But it was adjudged in 
C. B. that it was aided: by the verdict. And judgment was given 


there for the plaintiff. . Upon which error was brought in B. R. 


and that judgment was affirmed. And Holt chief juſtice ſaid, that 
at this day the caſe of 2 Cro. 613. is not law. Swadling v. Piers, 
For now ejectments are grounded on fiction. 


I he caſe of the ſheriff of Eſſex. 
E hs: E old ſheriff quitted the office without having delivered the 


gaol to his ſucceſſor, and the juſtices of peace, pretending 


title to keep the cuſtody of it, exclude the new ſheriff. Upon 
which a motion was made to the King's Bench on behalf of the 
new ſheriff, And the court held, that the cuſtody of the gaol 


could not belong to any but to the new ſheriff, Upon which they 


made a rule, that the old ſheriff ſhould deliver the cuſtody of the 
gaol to the new ſheriff, without taking any notice of the juſtices of 
peace. And becauſe that the old ſheriff was out of poſſeſſion, the 
court gave order that this rule ſhould be ſerved upon the gaoler, to 
the end that he ſhould permit the old ſheriff to make delivery of 


Gaol, the gaol over accordingly. And (per Rokeby juſtice) the county 


gaol is the priſon for malefactors, and the ſheriff ought to k 
them there; but priſoners for debt, &c. where eſcape lies again 


the ſheriff for their eſcape, may be kept in what place the ſheriff | 


pleaſes, 


1 e Nicks 
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- Hicks ver/. Woodſon. 


N attachment upon prohibition the plaintiff declared, that there 

is, and time 27 of mind, &c. 3 a cuſtom within mag 4x 
the hundred of Huntſpittle, in the pariſh of Huntsbritch in Somer- _ 560. 
ſetſhire, that every occupier of land within the hundred ſhould be Si. 65g. 
diſcharged of tithes of agiſtment of barren cattle, not imployed s. C. Blen- 
in the plough, nor for the pail, that the plaintiff was an inhabi- eee Re- 
tant for five years paſſed, and yet is, within the hundred, and oc- we 1 
cupies land there, and was and yet is poſſeſſed of divers barren 8. C. N 
cattle, for the tithes of which (notwithſtanding the ſaid cuſtom) Band 61. Pl. 
the defendant libelled againſt. the plaintiff, in the ſpiritual court, Lit. Rep. 151. 
&c. and he declares alſo upon two modus's for tithes of lambs, &c. 

and that the defendant ſued for tithes of them, Ce. The defen- | 
dant traverſed the modus's and the cuſtom, and verdict for all was 

given for the plaintiff. And upon motion in arreſt of judgment 

by ſerjeant Gould, that this cuſtom was void, the queſtion. was, 
whether a hundred may preſcribe generally in a non decimando, as 

in this caſe, to be free from the payment of tithes for herbage or 

agiſtment of cattle. And after ſeveral arguments at the bar it was 


reſolved, 1. That in things tithable by cuſtom only, and not n things 
p a hundred 


103. . 


RE INE - 
5 92 14 * 
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Jure, a county or hundred might preſcribe in nan dectmando, ge- — PO 


nerally; for in that caſe the county, &c. is diſcharged without a ;, us 4. 
cuſtom to the contrary ; ſo that it is hut to inſiſt upon the old 


mand. 
right, againſt which the cuſtom has not prevailed. See 13 Co. 12. 1 dere 


| Roll. Abr. 653, 654. 1 Roll, Rep. 22. 2 Bulſtr. 185. March 

25. But for things which are tithable' de jure, a county or hun- 

dred could not preſcribe in non decimanda, no more than a parti- 

cular perſon; for it would be abſurd to ſay, that a hundred ſhall 

preſcribe in non decimando, where the particular perſons, of which 
it conſiſts, could not. 2. They reſolved, that wood is not de Wood was not 
Jure tithable, becauſe it does not renew annually. Seid. 217. _— 


13 Co, 13. where it is ſaid, that in libels/in the ſpiritual court for Stat. 4 Siva |, 
tithes of wood they allege a cuſtom... (But note, the practice of 7 45 K. 


the ſpiritual court was affirmed at this day to be otherwiſe; but 
the court did not regard that, for Holt chief juſtice ſaid, that they Thar wood is 
made ſtones, gravel, and all things, tithable,) And therefore the tithable, ſee 
caſe in March 25, 1 Roll. Abr. 643, 4. may be good law, for the tp 
caſe there is of wood. But this principal caſe is of agiſtment of 151, 2 


* 


* 
, 


* 


8 
% 


cattle, which is de jure tithable, as being recompenſed by the' gra, 1». 6 


Palm. 7” 38. 


hay, Sc. which otherwiſe would yield tithes; and therefore the , Ro. 
cuſtom is void. And the court did not only arreſt the judgment, 22. 


but cauſed this entry to —— quia apparet curiae domint 2 * 
i | f n | | wk es 
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§. C. Carth, Mandamus was directed to the archdeacen of St. Aſaph to 
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den elected by ſuch caſe, to refuſe to ſwear and admit the church-warden, For 


Lord or fiew- the cuſtody, but alſo the property, of the goods belonging to the 
and of a leet Church, and may maintain actions for them; and for that reaſon it 


- miniſterial appointed by the pariſh ; but in other places the parſon chuſes one 
| officer. of them and the pariſh another; but this is rather by cuſtom than 
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s. c c THE defendant Keire- was indicted pon woe fared mib 


666. and the other indictment was found upon the ſtatute of ſtabbing; 
$ Mod. 287. upon which two ſpecial verdicts were found, viz. that Keite ſuch 
iu . EE | A 


C. | 


Sc. quod cuſtuma praedicta, &c. nullius eft vigoris, ideo conſultati 


For the defendant theſe books were cited in this caſe. Bro. diſs 
13. Dot. et lud. lib. 2. c. 55. Plowd. 645. 1 Roll. Abr. G pz. 
fl. 8. Hob. 297: 2 Co. 44. 8 Hen. 7. 1. b. 1 Sid. 447. For 
the plaintiff, 1 Sid. 321. 13 Co. 12. Dier 363. 2 Bulſtr. 285. 
March 25. 2 Sauna. 145. 25 . 


. 
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Rex ver/. Martin Rice. 


> Mod. 365. ſwear and admit J. S. being duly elected by the pariſh ac- 


Carth. 118. cording to the cuſtom, to be church-warden. To which it was 
2065 gn buy returned, that J. S. was minus babilis, being a poor dairy-man, 
Vent. 267. Cc. And the queſtion was, whether the archdeacon can refuſe 
p —_ 325- the church-warden, elected by the pariſh by the cuſtom, for any 
Reynolds, Cauſe whatſoever ?- And Mr. Northey, that he could, argued that 
Trin. 1736. the church-warden is quai a ſpiritual officer, becauſe he has the 
v. d. N. S. care of the church and all things belonging to it; and the arch- 
Church- deacon is more than a miniſter, for the party is examined before 
warden, 528. him in the ſpiritual court. And he likened it to the caſes, where 
f it has been ruled, that the lord or ſteward of a leet might refuſe a 
cannot refuſe Conſtable for good cauſe, and the juſtices of peace have done the 
a church war-ſame. But it was reſolved, that the archdeacon has no power in 
ag e the church-warden is an officer of the pariſh, and his miſbehaviour 


den. will prejudice them and not the archdeacon ; for he has not only 


ny 1s an office merely temporal, and the archdeacon is only a mini- 
— cauſes ſterial officer. And therefore a oy mandamus was granted. 
Archdeacon a And per Holt chief juſtice, in London both the church-wardens are 


by the common law. 
Rex ver / Keite. 


80 G. ments, the one for the murder of Wells one of his ſervants, 
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a day raed Wells to be his gardener, and that after ſome time Oitb. Hit. 


he ſent B. another of his ſervants to Wells, to demand of him the 


key of the garden, having a deſign to diſcharge Wells from his 8 Mod. 49. 


ſervice; that Hells refuſed to ſend the key; upon which Keite 
went to ſeek his ſword, and having found it brought it with him 
to the kitchin, and there expoſtulated with Wells, who anſwered, 
that he might take the key if he would; and then Keite drew his 
ſword, and ſtruck Wells with it upon the head; and Wells taking 
the handle of a ſcythe attempted to ſtrike Keite, but he was 
hindred by a a rack; but he punched Keite with it ſeveral times; 
and Keite retired toward the door, and gave a wound to Wells 
with his ſword in the. of which wound Wells ſuch a day 


died, Cc. And it was argued by Mr. Cowper King's counſel, 


Mich. term laſt, and by ſerjeant J/right King's ſerjeant this term; 


that this fact is within the ſtatute of ſtabbing, for the words of the See Mr. J. 


act [unleſs firſt ſtricken by the perſon killed] muſt be intended of Foſter's dit. 


the firſt ſtroke of all; for otherwiſe the word ff would be ſurplu- _ N 


ſige; for then it would be no more than to ſay, [unleſs the perſon the ſtat. of 
killed has then a weapon drawn, or has ſtricken, &c.] which was rg hay 
not the intent of the act, but that the act intends the firſt ſtroke 


of all. And in this manner it is adjudged by eleven judges againſt 
one, Sir V. Jones Rep. 340. And the word [firſt] was gautiouſſy 
inſerted, for this ſtatute was enacted in the time of King James the 
Firſt, when many animoſities aroſe between the Engiſb and the 
Scotch, who uſing daggers were accuſtomed to ſtab many of the 


Engliſh ex improviſo,- which could not have been done by a flat 


{word the uſual weapon of the Engh/b; therefore this ſtatute was 
deſigned to ſecure defenſeleſs people from ſurpriſe, ſuppoſing that 
whoſoever ſtruct firſt, would be prepared. And if the word firt 
ſhall not be expounded in this manner, the ſtatute will be eafily 


eluded ; for if A. being armed comes to B. who has no arms, and 


gives him a blow, B. naturally gives another to A. and then A. 


ſtabs B. by this conſtruction of the ſtatute A. will be out of 


danger of the act, becauſe B. had given him a blow. But cer- 
tainly it was never the intent of the act, that a caſe ſo miſchievous 
ſhould be without remedy and puniſhment. Beſides that, this 
_ preſent caſe is ſtronger than that of Jones 340. for there the party 
that was killed, ſtruck him who killed him, before he had a 
mortal weapon, ſo that when he that was killed ſtruck, he could 
not be ſaid to have been in danger of his life, and to have ſtruck in 
defenſe of his life. But in this caſe the party killed was ſtruck firſt 
with a weapon drawn, and which threatened death; and then in 
ſuch a caſe it is natural, that a man ſhould ſtruggle in defenſe of 
his life, which he then might well imagine to be in danger. 
2. The words of the ſtatute. are [not having then a weapon drawn] 
now in this caſe ell had no weapon drawn, for he had 2 
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but the handle of a ſcythe, which belonged to his buſineſs as 3 
gardner, and it is no weapon. It hath been held, that a candle- 
ſtick, bottle, &c. are weapons drawn within the act; but theſe 
reſolutions ſeem to be without foundation. For one may as well 
ſay, that if A. comes to B. in his ſtudy with his ſword drawn, 
and B. takes his book in his hand, that this book ſhall be a weapon 
drawn, which is abſurd. But the ſtatute intended a weapon de- 
fenſible againſt a weapon uſed to kill. And though theſe reſolu- 
tions aforeſaid may be faid to be in favorem vitae, yet it is but 
miſericordia puniens. And for theſe reaſons they prayed judgment 

for the King upon the indictment upon the ſtatute of ſtabbing. 


Againſt this it was argued for the priſoner by Sir Bartholomew 

Shower and ſerjeant Levinz, that this ſtatute, taking away the 

benefit of clergy, ought to be taken ſtrictly. The words are [not 

To what the having then a weapon drawn] which [then] muſt refer only to 
ee that which was mentioned before; and no affray, quarrel, &c. 
. being mentioned before, but only ſtabbing or thruſting, it muſt re- 
— late to them; and conſequently having a weapon drawn at the 
The intent of time of the ſtab or thruſt is ſufficient. The intent of the act was 
theat. to prevent murder by ſurpriſe, which cannot be where there is a 
ſtruggle, quarrel, or blows interchanged. And this is proved by 
The form of the form of the indictments upon this occaſion, which are never 
indictments that A. aſſaulted B. qui adtunc non prius percuſſit, and then A. 
upon this act. ſtabbed B. but they are always that A. ſtabbed B. qui adtunc 
To what the 7207 prius percuſſit. Then the word [firſt] immediately follow- 
word [firſt] ing the word [then] and being coupled to it, muſt refer to 
it. For the words are [not having then a weapon drawn or 
then firſt ſtruck] then the words being disjunctive by the word 
[or] the one or the other, v/z. whether the perſon killed had 
— a weapon drawn, or had ſtruck the other, before he was ſtab- 
What ſhall be bed, prevents the penalty of the act. Now in this caſe both 
hid a weapon theſe things happened. For 1. Wells had then a weapon drawn, 
vg. the ſnead of the ſcythe, which being pointed with iron 
is more offenſive than a candleſtick, bottle, cudgel, &c. which 
have been adjudged to be weapons drawn. Stile 467, Godb. 1 54. 
pl. 204. And it is not like a book in a ſtudy, which is not fo 
offenſive. 2. Wells had ſtruck the priſoner, before he was ſtabbed; 
The uncer- for he punched him with the handle or ſneath of the ſcythe. But 
—_— the admit that the word [firſt] in the act ought to have ſuch con- 
ſtruction as the King's council would have it, yet in this caſe non 
conſtat, but Wells gave the firſt ſtroke of all, for it is found here, 

that Keite ſtruck Wells, and that Wells punched him ; but it is not 


| How words ſaid in the verdict, ſuper quo, or poſtea, Wells e him; ſo 


3 £x-., that it may be, that Wells ſtruck him firſt of all, for the placing 
reſpeltto their Of theſe words before thoſe is no argument, that the act which 


polition. theſe 


2 — 2— 
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cheſe import, was done before the act which thoſe import; for the 
words could not be uttered altogether. The anabaptiſts may as well 
argue, that becauſe the words of the ſcripture are, Go, teach, and 
baptize all nations, that the word teach being before baptize, people 
ought to be inſtructed in the goſpel before they be baptized ; but this 


kind of argument will certainly be exploded. 


To this objection the King's counſel anſwered, that when no time 
is expreſſed, and it is impoſſible that all ſhould be done at one time; 
the facts ſhall be conſtrued to be done in time, as the words are 
placed, eſpecially when the nature of 'the thing tends to ſuch con- 
ſtruction. As here it is found, that after that Wells ſaid to Keite, 
that he might have the key, the priſoner then drew his ſword; which 

' muſt be intended immediately. And as to the paſſage out of the 
ſcripture, it would be a very good argument for the anabaptiſts, if 

there were not other paſſages there expreſly contrary ; and then the 
conſtruction of the doubtful ſeritences muſt always be directed by 
thoſe which are expreſs. | | | 


made the ſtroke, then both of them are out of the ſtatute. Now 
the intent of the act was to prevent murder by ſurpriſe ; but in this The intent of 
caſe there was no ſurpriſe, for there was at the beginning an expoſ- 
tulation, and afterwards in the affray Keite retired ; and then, it 

being in a large kitchen, Y/ls might have eſcaped, and could not 
be ſaid to be ſtabbed ſuddenly, and fo this caſe out of the intent of 
the act. Beſides that the act provides, that it ſhall not extend to 
killing in any other manner than is there mentioned; and there is 

a ſpecial proviſo, that it ſhall not extend to any perſon, who in 

chaſtiſing his ſervant, contrary to his intent, ſhall commit man- 

laughter. And in this caſe without doubt the firſt blow was de- 
ſigned to correct the ſaucy refuſal of the key, Sc. And the mortal 
blow was not with an intent to kill, for it was not in the body, but 
was deſigned as a correction, as well for the preceding faults, as for 
the many punchings of the priſoner; for which they concluded, that 
this was out of the act. e | 


Holt chief juſtice, If the verdict is imperfect, no judgment = 
be given, but a venire de novo ought to iſſue. For though it is a Special verdi 
| ſpecial verdict, yet it cannot be amended by the notes in Kees as a hp 


it might in civil cauſes. And though the jury have found a killing amendable. 
1 Ws. (which 
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(which the counſel objected was the ſubſtance of the charge, and ſo 
too perfect to be quaſhed) that is not enough; for the injury is 


Special ver- charged with murder, and then if they find a killing ſo uncertain 1 
as.» = i im as that it cannt be known whether it be murder or not, it is an im. L 
TT. perfection in ſubſtance, and the jury could not diſcharge themſelves * 
But here the verdict is certain enough; for it is found, that 1 F 
faid to Keite, that he might take the key if he would, and then the A 
priſoner drew his ſword, which is immediately after. And to this 8 
opinion Turton juſtice agreed, for the facts muſt be ſuppoſed to be 
done, in the order. that they are put and found by the verdict, But l 
Eyre and Rokeby juſtices held the verdict uncertain, and therefore (by ſ 
them) a venire facias de novo ought to iſſue. ; 
cori. hut as to the matter in law Holt chief juſtice ſeemed to be 8. 
ſtrongly of opinion, that the ſtatute intends, by the firſt ſtroke, f 
any ſtroke before the mortal wound is given. This point came in : 
' queſtion. at the beginning of the laſt reign, but was not deter- * 
mined. And therefore (by him) if A. ſtabs B. who before had f 
given him a blow, or had aſſaulted him; A is out of the penalty 
of this act. But the other juſtices gave no opinion to this, but 2 
were ſilent. £3 l 
4s to the ſpecial verdict upon the indictment for murder, Mr. : 
Cowper and ſerjeant Wright argued, i | q 
Tr Malice. 1. That there was here a malice in Kerte ; for the ſending for a 
= Foſter. Dif. the key, with intent to diſcharge Wells, ſhews that Keite had diſ- þ 
ad cCooorle the 2d are and though there was new provocation, that does not F 
1 ; on homicide. hinder the former diſguſt from continuing. Beſides that, the man- a 
: i Eo: ner of behaviour implies malice, for he went away to fetch his Tb 
" ſword, and brought it with him, which ſhews that he had an il! 7 
= 7 deſign ; and then he expoſtulated with Wells, which ſhews deli- i 
beration. | 1 EE 9 
Sufficient pro- 2. Admit that Keite had no malice, yet to kill a man without pro- l 
vocation. vocation, or provocation ſufficient to make it manſlaughter, will be 1 
murder. Then here the denial of the key was not ſufficient pro- 
vocation, nor a ſaucy anſwer of a ſtranger, much leſs of a ſervant : 
who is under the care and protection of his maſter, and conſequently (2 
he ought to be more induſtrious for his ſafety. If A. kills B. for kc 
diſtorting his mouth and mocking him, it is murder. Hale P. C. 6 
45. And though Wells before the mortal wound given ſtruck Keite, Fi 
that is nothing, for it is but natural in defenſe of his life, fince he - 
was attacked with a naked ſword, „ 5 p 
ni 


But 


n 
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But againſt this it was argued by Sir Bartholomew 'Shower and Murder, what: 
ſerjeant Levinz for the priſoner, that murder heretofore was very - + 
uncertain. Sometimes a killing /e defendendo, and death per infor- Foſter 307, 
zunjum, were eſteemed murder. By the canon law the puniſhment © 
was only a fine. In Stanford 16. it is called occulta occifio. So 
Bractan and Fleta. 2 Inſt. 240. 21 Edw. 3. 17. fays, that it 
muſt be felleo animo. 3 Infl. 55. ex malitia praecogitata. Co. . | 
Li. 287. adds, with a man's will. And in murder it is not ma- Sufficient pro- 
terial, who ſtruck the firſt ſtroke, unleſs all the ſubſequent acts ang 
ſtrokes are ſe defendendo. But in this caſe Wells compelled Kezrte to 
retire, by which it appears, that his blows. were offenſive, and not 
defenſive, which were ſufficient provocation, without making men- 
tion of the refuſal of the key and unmannerly anſwer. If two 
fight immediately upon a challenge, and the one is killed, it is but 
manſlaughter; and yet a challenge is but a ſmall provocation, be- | 
ing only an intercourſe of words. 3 Bulſtr. 17. In Mich, | 
13 Jac. 1. in a caſe between the King and Newbury. A. (aid to Rex v. New- 

B. give me your bowl, B. anſwered, I will not be gulled; and af- bury. 1 
ter ſome diſpute B. killed A. with the bowl; and yet it was ad- | 
judged but manſlaughter. In the caſe of Mr. Reneer, Cimbal gave Reneer's caſe. 
no ſtroke but in ſtruggling, and yet it was adjudged but man- 
ſlaughter in Reneer. Turner's caſe was ſtill ſtronger ; for. there Turner's caſe; 
Turner's footman not having cleaned his miſtreſs's clogs, Turner 
ſtruck him with the clog, of which ſtroke he died, and adjudged | 
manſlaughter. In April 1666 the caſe of Hopping and Hungate Hopping and 
was thus; A. preſſed B. who was a ſtranger to Hungate, Hungate dinge 
followed the preſs-maſter, and demanded a fight of his warrant, and 
| after ſeeing it ſaid, that it was no warrant; and after ſome words 

exchanged Hungate drew his ſword firſt, and killed the preſs-maſter; 
and it was adjudged that this was but manſlaughter. Hob. 134. 
lays, if two .maſters be playing their prizes, the one kills the other, 
it is not felony ; and yet the firſt act there is not lawful. 80 A. 4 _—_ 
turns B. out of his houſe, B. comes to burn the houſe, A. ſhoots „ u make 
B. but manſlaughter, and yet the firſt act was unlawful. A. ſubſequent 
knowing that many people are coming in the ſtreet from ſermon, deb murder. 
caſts a ſtone over the wall, intending only to frighten them, &c. 
3 Inſt. 57. ſays, that this is murder; but that is not law, for to 
make murder there muſt be an intent to kill. Hale P. C. 44. 
(Note, Holt chief juſtice agreed with this, and faid that the opi- 
nion of Coke, 3 Inſt. 57. was too general, and ought to be quali- 
tied with the diſtinction that my lord Hale makes, H. P. C. 44. 
where the act is done with a deſign to do miſchief to any, and where 
not.) But in this caſe the feſt blow was a lawful correction. 
Paſſion is a natural infirmity, and what proceeds from that, can- 
not be called murder; for paſſion is a ſudden motion, and * 


— * 
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5 der is ex malitia praecogitata, which implies conſideration. And 

Murder,what? the rule is, that when there is a deliberate act, tending immediate. 

y to death, or by neceſſary. Elite it is murder. But in 

this caſe there was no deliberation, for the priſoner's paſſion might 

well be ſaid to continue, from the refuſal of the wt until the 

mortal blow given. Wherefore they concluded, that this was but 
manſlaughter, and prayed judgment for the priſoner. 


Proyocation. Holt chief juſtice, The refuſing to deliver a key by a ſervant to 

his maſter, who had a deſign to diſcharge him, is no provocation; 

How a maſter and if a maſter gives correction to his ſervant, it ought to be with a 

wee proper inſtrument, as a cudgel, Cc. and then if by accident a 

* blow gives death, this would be but manſlaughter. The fame law 

of a ſchool-maſter. But a ſword is not a proper inſtrument for 

correction, and the cruelty of the cut will make a malice implied. 

And therefore in this caſe, if Wells had not been killed, Keite could 

not have juſtified this fact in an action of treſpaſs ; for it was immo- 

derate correction, and therefore Wells well might return the blows , 

ſo that the blows of Wells could not be called a provocation, nor the 

1 Words nopr&- firſt act of Keite lawful. Then the words could not amount to a 
4 bee. provocation, for bare words cannot make a provocation to kill or 
Grey's caſe. maim. Therefore in 1663 Grey commanded his ſervant B. to do 
| - ſomething; and afterwards Grey and B. doing their work at the 
anvil, Grey aſked B. if he had done the thing, B. anſwered yes; 

Grey told him, that if he did not take more care of his affairs 

hereafter he ſhould go to Br:dwell; B. anſwered, that he ſhould 

like better to work there, than to ſerve Grey ; upon which Grey 

killed B. with a blow of his hammer upon his head, and it was 1 

Hopping and judged murder. In the caſe of Hopping and Hungate it was held 
Hungate. manſlaughter by all the juſtices of the Common Pleas and barons of 
the Exchequer; becauſe though Hungate was a ſtranger to the perſon 

| preſſed, yet this being done under pretext of authority, it concern- 

ed every ſubje& ; but all the judges of the King's Bench held it 

murder. And all the judges agreed, that if this was no provoca- 

tion, the exchange of blows afterwards would not make it man- 
laughter, For if A. of malice prepenſe aſſaults B. B. draws his 
Reneer's caſe. ſword, A. flies to a wall and there kills B. yet it is murder. In 
Turner's caſe. Rencer's caſe Cimbal ſtruck firſt, In Turner's caſe the event was 
extraordinary, for he could not intend to kill the boy with the 

clog. But if A. kills B. with an inſtrument of iron, Cc. which 

might kill in probability, without any provocation, this will be 

murder. But the other juſtices did not give their opinion, And 

this caſe being argued now the laſt day of the term, the court did 

Fxceptions to not give their opinions to the matter in law, But Holt chief juſtice 
ment of tab. took exceptions to the indictment upon the ſtatute of — that 
bug. it was only faid [not having firſt ſtruck] but it is not fai — 
. | : ; ving 
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having a weapon drawn] for if the priſoner had killed Wells, after 
that he had a weapon drawn, he would be out of the intent of the 
ſtatute; and therefore all the court held this a fatal exception. 
hen to the indictment for murder Holt chief juſtice took ſeveral 
exceptions. I. Becauſe it is ſaid, praedictus J. Keite the priſoner 3 ” 
in ipſum Jacobum Wells inſultum, &c. fecit, ipſum Facobum Wells gf muse * 
cum quodam gladio, &c. quem in manu dextra, &c. ipſum Jacobum | 
Wells in et ſuper, &c. pupugit, &c. and ſo there is one Jacobum Abundance. 
Ill more than there ought to be. 2. It is faid that Keite gave 
to Wells a wound of the breadth of one inch, ef profunditatis to- | 
tally through the body; which (by him) is uncertain. In 5 Co, Uncerainy. 
120. Long's caſe, totaliter penetrans in et per corpus was held well 
enough; but there was no prefunditatis mentioned, and there are 
no precedents which warrant this caſe; and he ſaid, that he had 
ended ſeveral indictments at the Old Baily to be ſearched. 3. It 
is perculſit et dedit, where it ſhould have been percuffit dans, for Wilſon v. 
the former is not ſo certain, becauſe it might be by another ſtroke ; Lw. 
but the precedents are both the one way and the other. He did 
not ſay abſolutely, that theſe exceptions to the indictment of murder 
are fatal; but he ſaid, that if the King's council did not inſiſt to 
demand their judgment upon the verdict, he ſhould make no ſcruple 
to quaſh it. And the King's council not oppoſing it, both the in- 
dictments were quaſhed. And Holt chief juſtice gave order to the 
clerk to make an entry, that guia indifament' minus ſufficien” &c, 
ideo, Sc. And Mr. Keite was bailed, to be tried at the next aſ- 
ſizes, where he was found guilty of manſlaughter, and had his 
clergy, &c, and died of the ſmall pox 1697 in Wilfſbire, his own . 


country, | 15 


Roe ver/. Gatehouſe.” 

A Aen., in which the plaintiff declares, that inaſmuch as the S. C. 2 Selk. 
defendant being indebted to the plaintiff in ' for goods 063. 
fold, ſuch a day ſuper ſe ofſumpfit to pay the plaintiff the ſaid ſum ; ,\oa-;0;. 
cumque etiam the plaintiff had found meat, &c. for J. S. at the Law. 233. 
ſpecial requeſt of the defendant, which amounted to ſo much,. 

uper ſe aſfumpft to pay the plaintiff, c. Verdict for the plain- 
tiff, and intire damages were given. And it was moved in arreſt 
of judgment, that every promiſe is a diſtinct declaration, and that 
m the ſecond promiſe (which for greater reaſon might be eſteemed 
a new count, by virtue of the words cumgque etiam) non comſtat who 
made the promiſe, J. S. or the defendant. Perhaps it was J. S. 
and then it will not bind the defendant. Then damages being 
given ratione praemiſſorum vitiates the whole, for the word prae- 
miſſorum extends to both the breaches aſſigned. And this uncer- 


| 2 Ann. B. R. 


> cuz 
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tainty is not aided by the verdict, and it cannot be made good by 
intendment; for the promiſe is the git of the action; and the. git 
of an action, though after verdict, cannot be taken by intendment. 
London v. Noy 50. 3 Cro. 913. Trin. 4 Jac. 2. B. R. rot. 993. Lond 


But e contra it was argued for the plaintiff, that it ſhall be in- 
tended, that the defendant aſſumed; for the money paid was to his 
4 Sid. 306. uſe, and at his requeſt. Beſides that, if the defendant ſhall not be 
2 Ventr. 196. the nominative caſe to afſſumfpfit, then there is no promiſe; for it 

has no nominative caſe, and ſo no damages were given for it, but 

for the breach of the other promiſe, and to it praemiſſorum muſt 

relate. But it would have been otherwiſe if there had been a pro- 

miſe, but not a binding one in law for ſome «collateral account; 

| becauſe the jury not knowing the law, might be ſuppoſed to con- 

fider it as a promiſe, and ſo give damages for it. But here there is 

no promiſe, and therefore no damages given for it. But judgment 

Sheersy. Was given for the plaintiff, becauſe the cumgue etiam in effect is all 
Brown, Trin. one with ac etiam, and ſo couples both the ſentences together, and 
makes the defendant the nominative. caſe to govern the ſecond 4 


Z Salk. 17. 


from both the promiſes ; and it cannot be ſuppoſed, that the plain- 
tiff would bring an aſſumpſit againſt the defendant, becauſe J. &. 
made the promiſe. See 1 Sid. 292. Latch 125. 3 Cre. 847, 8. 
703. Per Holt chief juſtice, if divers conſiderations are mentioned 
in one afſumpfit, and one of them is void and the others good, and 


damages are given ratione praemiſſorum, this will not arreſt the 


judgment, becauſe the damages ſhall be intended to be given only far 
thoſe that are good. | | 


Chamberlain ver/. Harve v. 


S. C. Carth, eſpaſs for taking of a Negro pretii 100 l. The jury find a 
ad ſpecial verdict; that the father of the plaintiff was poſſeſſed 


reſpaſs for a Of this Negro, and of ſuch a manor in Barbadoes, and that there is 
Negro does a Jaw in that country, which makes the Negro part of the real 
2 Lr. 201. Eſtate: that the father died ſeiſed, whereby the manor deſcended 
do the plaintiff as ſon and heir, and that he endowed his mother 
of this Negro and of a third part of the manor; that the mother 

married Watkins, who brought the Negro into England, where he 

was baptized without the knowledge of the mother ; that Watkins 

and his wife are dead, and that the Negro continued ſeveral years 

in England; that the defendant ſeiſed him, &c. And after argu- 

ment at the bar ſeveral times by Sir Bartholomew Shower of the one 


ſide, and Mr. Dee of the other, this term it was adjudged, that 


tis action will not lic, Treſpaſs will lic for taking 


: 

j 
4 
, 


Jumpfit as well as the firſt. For the plaintiff's cauſe of action ariſes 


| 
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ti zueredem apparentem. An abbot might maintain treſpaſs for Trllpa6, 
3 and any man may maintain treſpaſs for — if he where it lies ? 
| declares with a per quod ſeruitium amiſit; but it will not lie in this 

.caſe. And 2. Holt chief juſtice, trover will not lie for a Negvb, 

contra to 3 Keb. 685. Butts v. Penny. 


Hill. 5 Will. & Mar. C. B. between Gelly and Cleve, adjudged 

that trover will lie for a Negro boy; for they are heathens, and 
therefore a man may have property in them, and that the court 
without averment made will take .notice that they are heathens. 


Ex relatione mri Place. 1 
Poſcb. 5 Am. B. R. Smith v. Guuld, adjudged that it lies not. 
See 2 Salk, 666. | 


Derry ve:/. duciſſam Mazarine. 


TErry brought an action againſt the ducheſs for wages, and money 8. C. x Salk 
lent; the defendant pleaded coverture, and iſſue thereupon. * - . 
And notwithſtanding that there was very ſtrong evidence at the trial, : 646. 


Feme coverte 


that the duke of Mazarine the defendant's huſband was alive in of an alien 

France, the jury find for the plaintiff; becauſe the dugheſs had enemy ſuable, 
lived here in England for twenty years as a feme ſole, and had con- 1 | 
tracted continually as ſuch 5 and he who was her huſband, is an the court. Hit. 
alien enemy. And it was moved on behalf of the ducheſs, that 12 Geo. 2. in 


25 0 : : the caſe of 
this yerdit was againſt evidence and law, for a feme covert cannot 8 _ 


be ſole charged for debts and contracts, without divorce and ali- Dormer v. 
mony, although the huſband be a foreigner. But Halt chief ju- Parkborft, 
ſtice, when the huſband is an alien enemy, and under an abſolute g bene. 
diſability to come and live here, the law perhaps will make the and equity of 


| wife of ſuch. a huſband chargeable as a feme ſole for her debts and tbe caſe had 


8 


been a reaſon 


contracts. For this caſe does not differ from the caſe of my lady for return 
Belknap and my lady Weyland, who were allowed able to ſue and a new tink 
to be ſued upon the abjuration or baniſhment of their huſbands, as . bun, 
if they had been ſole. And afterwards the plaintiff had his judg - v. ducbeſt 
ment, as Mr. Colman told me. Mazarine. 


Redwood der/. Coward. 
- Intr. Trin. 8 Will. 3. Rot. 645. 
Euer of a judgment of the palace court in aſſumpfit after verdict; s. C. 1 Salk. 


and the error aſſigned was, that in the verdict the record is, 326. 
that the jury affident ;.o 4 where it ought to be affidunt; as if? — $98- 


Judgment is centred with conceſſum inſtead of confideratum, it is error, 1 Mod. 292, 
5 5 and Afdunt. 


E 


15 4 645. 
| Cauſes to ſet for the uſe of the little ſtalls in the market, and divers great ſums 


955 —_ eyes upon the title, he ſaw what it was, and did not read it; but 
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and for this the judgment ſhall be reverſed. But againſt this Mard 
argued, that ident is more elegant Latin, for the ſimple verb i; 
of the ſecond conjugation, and therefore the compound ought to be 

of that alſo. And for authorities there is Pioud. 348. 4 Co, 7. ö. 

in point. But per Holt chief juſtice, the elegancy of the Latin ig 

not conſiderable, for the law preſcribes for odd words; but there is 

a difference between a verdict found by lay people, and a judgment 

given by a court. Therefore in the former caſe if the words are of 

the ſame import that the jury intends, all is well; but in the other 

the terms of art muſt be uſed.  Conceſſum in a judgment is ill, be- 

cauſe the judgment does not appear to be given upon mature deli. 

| beration, as all judicial acts ought to be. Judgment was affirmed, 


| Rex ver/. Burdett. 


12 Mod. 111. INformation was brought againſt Bardett, farmer of Newgate 
8. O. market, for extorſion; and the extorſion was aſſigned, for that 
he had taken divers ſums of money of the market people for rent 


alide a verdict. for fines, And at niſi prius in London, upon the general iſſue 


hat is extor- pleaded, the defendant was found guilty. And now it was moved 


tion? ſee 10 


© Rep. 102. a, by Sir Bartholomew Shower, Mr. Northey, &c. to ſet aſide the 


verdict, And two irregularities were aſſigned. 1. That a certain 
printed paper, repreſenting the pretended ill practices and the per- 
nicious conſequences of them, was ſent to all perſons, who pro- 
bably would be of the jury, to induce them to find the defendant 


Ec, 824. guilty, 2, That the jury took with them out of court an order 
« ag er. of the common council, without the leave of the court or conſent 
dd. 235- of the parties. And they cited the caſe of my lady Joy, where a 


1 verdict was ſet aſide, becauſe the jury took with them a map of 


P, C. 308. the premiſſes out of court. But as to the firſt, Holt chief juſtice 
Lady Joys faid, that it was a great crime in thoſe who had done it; and he 
cals, ſaid, they ſent him one of them by the penny-poſt, but caſting his 


that was not fixed upon the informers, and-if the delivery of pa- 

pers by a ſtranger were ſuthicient to avoid a verdict, the caſe would 

What wri- never be decided, As to the ſecond point, he ſaid, that it was 
5 br ny irregular to take the act of common council; but the matter of the 
with them. act being evidence on both ſides, it would not ſet aſide the verdict. 
Bro. Verd, The ſame law if the jury eat at their own coſts, this will not ſet 
pl. 19. aſide the verdict, but it is fineable. In my lady Yoy's caſe, the map 
which the jury took with them, was evidence only on one ſide, 

and therefore, finding a verdict accordingly, it was ſet aſide. And 

as to the fact which was the ground of this information, it was 

urged now in B. R. and alſo at Guildhall, by ſerjeant Wright Fra 

on 0 


4 F 


n 5 a wy * ar, Ve * a 
en ai 48 A 2 9 ; N % LOS 3 8 - YR Fe 9 * 2 3 TE NY * 
woe 9 . PF * 8 LOANED Ps p 3 4 x8" : £ e 5 
We es . ppt ine „ EIS 30 2 as SA SE Rh ow * pe o * 8 * 8 * 
8 N . * ee, ä 1 ? £ i 


JJ eas ear s=arEECRSGT RS. 


E6y’!I„ Ea a SR HS, A. ns 


un.... 


Hil Term 8 & 9 Will z 145 


e 


the trial of another information for the like fact (for there were 
ſeveral preferred againſt the defendant) that this was extorſion, Exorfion, 
becauſe the people had not free liberty to ſell their wares in the what. 
market according to law. And he compared. it to the caſe of a 
miller, who, if he takes more for toll than is due by the cuſtom 

is puniſhable in every leet. But it was held by the court of B. R. 

and by Holt chief juſtice at Guzrldball, that if the defendant erects 
ſeveral ſtalls, and does not leave ſufficient room for the market 
people to ſtand and fell their wares, ſo that for want of room they 

are forced to hire the ſtalls of the defendant, the taking of money 

for the uſe of the ſtalls in ſuch caſes is extorſion. But if the people 
have room enough clear to themſelves, to come and fell their wares, 

but for their farther conveniency they voluntarily hire theſe ſtalls 

of the defendant, without any neceſſity compelling them; there it 

is no extorſion, though the defendant takes a fine and rent for the 

uſe of them. And the caſe of the miller is not parallel to this caſe, 

for there when the cuſtom: has aſcertained the toll, if the miller 
takes more than the cuſtom warrants, this is perfect extorſion : 
but in this caſe the law has not appointed any ſtalls for the market 
people, but only that they ſhall have the liberty of the market, 
which the defendant does not abridge, having left them room 
enough beſide the place where the ſtalls are ſet; and then if = 
will enjoy the convenience of the ſtalls, they muſt comply wit 

the defendant's terms. Therefore this. caſe rather reſembles the Difference be- 


caſe of new mills, where the miller is not reſtrained. to any certain tween cuſto- 


mary mills, 


toll; but the perſons who will have their corn ground there, muſt nd new mills 


comply with the miller's demands; and whatſoever he takes, it is 


not extorſion, becauſe it is the voluntary agreement of the parties. 
And afterwards theſe diſputes were ſubmitted to the arbitration of 
Sir Bartholomew Shower and ſerjeant Wright, and fo informa- 
tions were diſcontinued, _ OR 74s ; | | 


It was ſaid by Holt chief juſtice, at the trial at Gur/aball, that 
if a man be indicted for taking extorſively twenty ſhillings, and 
there is but proof of one ſhilling, yet the defendant is guilty. And 
(by him) the extorſive agreement, or uſurious agreement, is not 


the offenſe, but the taking; for a pardon after the agreement, and 


before the taking, does not pardon the extorſion or uſury. 
Bennett ver/. Talbois. 5 
2 3 Reſpaſs quare clauſum fregit et herbam cum duabus waccis S. C. 1 Salk. 


conculcavit et conſumpfit et in clauſo venatus fuit, &c. exi- "3; 3 
ſtente inferiori artifice, viz. pannario, et alia enormia, &c. and Garth. 382. 


concludes, contra forman flatuti. Upon not guilty pleaded, verdict Statute of 


hunting. 


8. C. Comb. 420. 12 Mod. 122. Holt's Rep. 634. Comyns 26, 8. C. Poſt. 1164. 
Qq | for 
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for the plaintiff, And Mr. Webb moved in arreſt of judgment, 
1. That it is not ſaid, that the defendant is not qualified by eſtate 
to hunt, without incurring the penalty of the act; for if he be, 
he might hunt by law. But to this it was reſolved by the court, 
Hunting = that hunting is a treſpaſs in alieno folo at common law, and 
na Ws ng actionable. Then the new ſtatute 4 & 5 Will. & Mar. cap. 23. 
eee only, as to this point of inferior tradeſmen, repeals the ſtatute of 
22 & 23 Car. 2. cap. 9. which enacts, that the party ſhall re- 
cover no more coſts than damages, when the jury give dama 
under forty ſhillings. But no act enables the party to hunt in an- 
other's ground; and therefore it is not material, how the perſon is 
qualified, in the caſe of an inferior tradeſman, as to his eſtate, 
Contra for-. Then it was moved, that the plaintiff having concluded, contra 
man fatuti. for mam flatuti, this goes to the whole, and therefore it is ill; for 
See 2.510! 52" the treſpaſs is an offenſe at common law, and not againſt any 
i Cro. 233. ſtatute. But to this Holt chief juſtice anſwered, that if an act 


F _ —__ of parliament increaſes the penalty, or deprives the party of the 


MS R8Þow4 4 XX cs © wo  _ "ak 


4 Leon. 40. benefit of the common law, there he ought to conclude contra far. 
; Cro. 336. mam ftatuti. But if a man brings an action for ſuch an offenſe, 
and for a thing that is an offenſe only at common law, and con- 
cludes contra formam flatuti; though in grammar this goes to the 

whole, yet the court will refer it only to the offenſe that is _ 

bited, &c. by the ſtatute, and it ſhall be ſurpluſage as to the of- 

fenſe at common law. And he reſembled it to the caſe of Page 


and Harwood, Allen 43. ' So if a man brings an action for an 
offenſe contra formam /tatuti, where there is no ſtatute, there the 
contra formam ſiatuti, ſhall be ſurpluſage. And he cited a caſe in 
I Vent. 103. where A. brought an action for withdrawing his wife 
contra formam ſtatuti, and becauſe there was no ſtatute, this was 
_ adjudged ſurpluſage. But in this caſe the act of Will. & Mar. does 
not create a new penalty, but is a reſtitution of the common law; 
and therefore the party has no need to declare with contra formam 
ſtatuti; and therefore it will be the better way hereafter to omit 
the contra formam ſtatuti in ſuch caſes. And if the plaintiff de- 
dclares that the defendant was an inferior tradeſman, he ſhall have 
full coſts. Then here, ſince he has declared with a contra forman 
ſtatuti, where there was no need of it, without doubt it ſhall be 
ſurpluſage. And therefore judgment was given for the plaintiff, 
niſi, Sc. And in Eafter term it was abſolutely given for the 
plaintiff, To 0 
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Rex ver/. Vaites. 


Aites was convict of killing rabbits in a private warren, by in- Game. 

quiſition taken before a juſtice of peace, and was fined 20 s. a; 5 _ 
rabbit. And Mr. Nortbey moved to quaſh the inquiſition, becauſe jutices 7 
the juſtices of peace have no authority to ſet a fine upon a man for 2 
{ach offenſe. For the ſtatute 22 & 23 Car. 2. cap. 2 5. gives treble _— ng 
coſts and damages, but no fine. And the ſtatute 4 & 5 Will. & killing of rab- 
Mar. cap. 23. extends only to game, which cannot be extended to _ 1 
rabbits kept in a private warren. And of this opinion was the whole ; 


court, and therefore the inquiſition was quaſhed. 


Walker ver /. Stokoe. 


Alter brought a writ of error, which was quaſhed; and now s. C. Can. 
he brought error coram vobis refidet, reciting quad venire fe- 397: | 
cimus the record by a former writ returnable in curia noſtra coram s 
nobis. And Mr. Nortbey moved laſt Michaelmas term, that the 8. C. Comb. 
writ of error coram vobis, &c. being entred upon the ſame roll 35+ 
with the former writ of error (as it ſhould be, otherwiſe the whole eee 
would be, though after verdict, 3 Cro. 106. diſcontinued) and it error. 
is apparent upon the former writ of error, that it was returnable piſcontinu- 
before the King and Queen; then ſince this writ recites, that the ance. 
former writ was returnable before the King only in his court, it 
ought to be quaſhed. But againſt this Mr. Cartherv argued, that ſince 
the coram nobis reſidet recites, that in a record concerning ſuch a 
matter between A. and B. coram nobis jam reſidente, &c. there is 


error ; this is ſufficient, and the reſt is but ſurpluſage, that will 


not abate a writ of error, which is but a commiſſion to examine 


errors, and has no need to be ſo preciſe as an original writ. Be- 
ſides that, the coram vobis reſidet mentions, that the record was 
removed before the King and Queen by a former writ of error re- 
turnable coram nobis in curia naſtra, which may be true and good 
Latin, though it relates to King and Queen. Sed non allocatur. 
For, per curiam, the authority of the court is given to them by 
the coram vobis refidet, which is to examine errors in a record re- 
moved by writ of error coram nobis in curia naſtra, and there is no 
ſuch writ, or perhaps there was ſubh a one, and alſo another re- 
cord between the ſame parties removed by writ of error returnable 
before the King and Queen. Then here the coram nobis is an- 


nexed to the return of the laſt, and therefore ill. For though the 


former writ of error was quaſhed, yet it is not as if it had never 
deen, for it is there ſtill, though it cannot be proceeded upon, and 


the 


152 III Term s & WII 3 


the King's Bench ought to take notice of its being quaſhed by them, 

and ſo ought the plaintiff alſo, the coram nobis refidet being groung. 

ed upon it. And Holt chief juſtice ſaid, that if the writ of error 

had been granted in the time of the King and Queen, and then 

the Queen had died, and then the record had been brought into 

the King's Bench, this had been ſuch a record as the coram nobis 

(a) And © refidet deſcribes. And he took the diſtinction, Yeu. 211. (a ) 
28 Helt Where the ſuit is to defeat a record, then the variance is fatal, 
nid, hat he but where the ſuit goes to another collateral matter, and not to 


did not ap- defeat the record, there it is otherwiſe. And upon this diſtinction 


erg the caſe in 31 Ali. pl. 1. is held to be good law, ' becauſe the 


Saund. 201. diſcharge of the aide prier is but collateral to the demand in the 


Coſlard v. was reſolved in ſolemn debate in the caſe of Coftard v. Leuflie, 


. 


Gay v. Adams. aſſiſe. And for theſe reaſons the writ of error coram vcbis was 
quaſhed, 2, Oc. a | 


Benzen wer/. Jeffries. 


Hypotheca- \ ff Otion was made for a prohibition to the court of admiralty, 
tion. 1 where a ſuit was proſecuted againſt a ſhip, which the maſter 


had hypothecated for neceſſaries, being upon the ſea in ſtreſs of 
weather. And the ſuggeſtion was, that the agreement was made, 
and the money lent, upon the land, viz. in the port of Londen, 
it being a Venetian veſſel, which came here by way of trade, and 
not ſtreſs of weather. But per Holt chief juſtice the maſter of 
the ſhip has power to hypothecate it, but he cannot fell it; and 
by the pawning, the ſhip becomes liable to condemnation. This 


Pee. 106. 2 Will. & Mar. B. R. Then there is no remedy here for the 


Poſt. 805, hypothecation, but by way of contract. Therefore ſince the King's 


806, 983. Bench cannot do right to the parties, it will not hinder the ad- 
anos 1. miralty from doing them right. For if the King's Bench allows 
the hypothecation, and yet denies the remedy, it will be a. mani- 

2 _ +. feſt contradiction. An action was brought upon the ſtatute 2 Hen. 
4. cap. 11. for ſuing in the admiralty upon a hypothecation, and 


it was held to be out of the ſtatute, in the time of my lord Hale. 
And as to the objection, that the contract was made upon the 


land, and the money paid there; it muſt of neceſſity be ſo, for if 
a man be in diſtreſs upon the ſea, and compelled to go into port, 
he muſt receive the money there, or not all. And if his ſhip 
be impaired by tempeſt, ſo that he is forced to borrow money to 
refit, otherwiſe ſhe will be loſt, and for ſecurity of this money he 


22 2 8 \ 


-pledges his ſhip; ſince the cauſe of the pledging ariſes upon the 


* 


* 


ſea, the ſuit may well be in the admiralty court. But becauſe 
there was a precedent, where a prohibition in ſuch caſe had been 


granted; the court granted the prohibition, and ordered the m 
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tiff to declare upon it, for the law ſcemed clear to them, as before 
tres ne wy 5 | 75 


1 


— 


. Rex ver /. Penny. 


HE defendant was indicted, for having ſpoken theſe words g. C. Comb; 
5 of Mr. Martin a juſtice of peace: I did not care if all the 44 

Martins had been hanged five years ago. And the juſtice is now | . 
turned out of the commiſſion, And upon motion this indictment jgiament 


was quaſhed, for an indictment does not lie for theſe words, but for words. 
Mr. Martin ſhould have recourſe to his action. 1 


Draper ver/. Glaſſop. 
PER Flt chief juftice, if the defendant pleads non afſumphit, Sk 278. 


he cannot give in evidence the ſtatute of limitations, becauſe Statute of li- 
the aſſump/it goes to the praeter-tenſe; but upon nil debet pleaded Mianon tn 
the ſtatute is good evidence, becauſe the iſſue is joined per verba gras 
de ſraeſenti, and without doubt ni debet by virtue of the ſtatute ; Skis. 195, 24 
and it is no debt at this time, though it was a debt. on >a 


The preſident and college of phyſicians ver. Talbois. 


Þ HE plaintiffs brought an action againſt the defendant tam p,g 92 
quam, for practiſing without licenſe, &c. And ſerjeant 680. 
Darnall took exception, that the action was miſconceived, for it poo 
ſhould have been ſued ſingly in the name of the preſident accord- 09%. hx 
ing to 2 Cro. 121, 159. 1 Cro. 256. But per curiam, the pre- phyſicians, | 
cedents have been the one way and the other; and this ſeems to | 
be the better method, for being a corporation, it is natural for 

them to ſue by their name of creatioo. NE 


Bracy's caſe, 


B Rao was examined before commiſſioners of bankrupts, for ha · copy of depo- 
ving taken certain goods of A. who was a bankrupt, and Bracy fitions taken 
made depoſitions. Afterwards the commiſſioners of bankrupts aſ- jor 3 
ligned theſe goods to the creditors of A. who brought an action — 
againſt Bracy. And now Bracy moved in B. R. that he might vied. 
have a copy of the depoſitions in order to defend himſelf, upon . 100g. 
allegation that they were in nature of a publick memorial, and that 
by ignorance and ſurpriſe he had ſubſcribed man y things to his 

R r | prejudice, 
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prejudice, . But the motion was denied; for per curiam tha as 


poſitions are not of a publick nature, but taken by the commiſ. 


ſioners to defend themſelves; and therefore they could not order 2 
.copy of them. ofa es 


John Arthur's caſe; 
8. C. 2 Salk. JOHN Arthur was outlawed for burglary, and new he brought 


495. error to reverſe it. But per Holt chief juſtice, he muſt ſue 2 
Ourlawry fe. fire facias againſt all the lords mediate and immediate; or the 


verſed. 


Bro. /ci. fa. more expeditious way is, that he may ſuggeſt upon the. record, 


Pl. 194. that he has no lands, and if the attorney general confeſſes this, he 
12 Mod. 668. - ; | 2 
a 2 Mod. 545. has no need to a ſue a ſcrre factas. | 


Hoe verſ. Nathrop. 


"OS 1. 


. c ; Salle, DD Efolved per curiam, that the immediate copy of an original i; 
154. good evidence where the original itfelf is evidence. There. 
Copy where fore the copy of a church regiſter, the copies of town books, of 


evidence? proceedings in courts baron, of proceedings in the eccleſiaſtical and 
20 Rep. 92, admiralty courts, and the copy of a probate of a will which con- 
. 446. cerns perſonal goods, is good evidence; but the copy of a probate 
2 Abr. of a teſtament, as to the real, is not evidence, becauſe the probatc 
T.Raym.4os, itſelf is not evidence in ſuch caſe. | 


5s 
& - * 


Tregany verſ. F. letcher. 


C. 2 Salt | OR out of the great ſeſſions in Wales. Replevin. | The 
676. a. I defendant makes conuſance, that A. B. ſeiſed of Blackacrs, 


.Carth. 411. Cc. in fee, deviſed them to C. D. in tail, and C. D. ſuffercd a 
arl. Caſes common recovery, and made a ſubſequent deed, . by which he 
bn 429. agreed, that the recovery of Blackacre inter alia ſhould be to the 
9 Rep. 10. uſe of J. G. for a ſecurity of a rent-charge, and that it ſhould be 
2 And. 78. Jawful to him to diſtrain for arrears of rent, and then he avers 
that the rent was arrear, and for the arrears he makes conuſance 2s 
bailiff to J. G. The plaintiff demurs. And judgment was for 
the avowant. Upon which the plaintiff brought error, And 
; Nerthey took exception, that in pleading the common recovery it 


is ſaid, that the writ of entry in the pot ifſued out of the Exche- 


B. R. will quer, and does not fay, out of the court of Exehequer. Sed nos 
_ nk. Allacatur. For per Holt chief juſtice, if there was no original, 
chequer in the recovery would be good until reverſal ; but farther the King's 
Waicsisz Bench will take notice, that the Exchequer in Wales is a coutt; 
om $a W— | and 
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a We it is well enough. 2. Exe. That the defendant 
ſhould not have pleaded the deed as a declaration of uſes, but as 
g Co. 9. Dowman's caſe. And per Holt chief Juſtice, if a precedent Uſes declared 
deed be made, whereby it is agreed, that the recovery, which is to ofa wende. 
be ſuffered, ſhall be to ſuch and ſuch uſes, and a recovery is after- 
wards ſuffered accordingly ; one cannot aver the recovery to be to 
other uſes than thoſe mentioned in the deed, without ſhewing a 
new agreement ; but if the uſes are declared by a ſubſequent deed, 
there they ariſe by the recovery, and there may be a parol aver- 
ment, that the recovery was to other uſes; but a ſubſequent deed 
is very ſtrong evidence. In caſe of a precedent deed he-muſt 
confeſs and avoid, but in caſe of a ſubſequent deed a man may 
traverſe, the uſes. And therefore here the defendant ſhould have 
pleaded quae quidem recuperatio habita fuit, &c. to ſuch and ſuch 
uſes, 2. The defendant pleads here a grant of a rent-chargę out 
of the place where, Ec. inter alia, whereas he ſhould have ſhewn Pleading of 4 
all the particular lands ; for the plaintiff may come and reply, 1 | 
that you have purchaſed part, whereby the intire rent is extinct. out of Bom 
This 1 of pieaging 1 is Ul, * | ter alia, il. 
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| Wilmor ver. Clerk and Howard. 


HE plaintiff had obtained judgment in an action againſt 
F. S. in which the defendants were bail, and after non 


what time - 2 6 . 
pleadable by eſt inventus returned upon a capias ad ſatisfaciendum 
the bail? 


| Lit. Rep.194. 


3 Cro. 738, 
618. 


3, 58. 

rin 2 & 3 
Geo. 2 
Carth. 515. 
Poſt. 721. 
6 Mod. 231 
1 Barnes 82, 
„ 
8 Mod. 340, 
431. 


againſt J. S. the plaintiff Wilmore ſued a ſcire facias 
againſt the defendants as bail, but before the return of the writ 
J. S. ſurrendered himſelf in diſcharge of his bail. Upon which it 


was moved by ſerjeant Bonithon on behalf of the defendants, that 


all proceedings upon the ſcire facias might be ſtaid. To which 
it was objected, that this matter ought to be pleaded, and was not 


ac. Proper for a motion, eſpecially ſince the defendants had accepted 


of the plaintiffs declaration, as in this caſe they had done. Sed 
non allocatur. For per curiam, the condition of the recogniſance 
is, that if the defendant be condemned in the action, he ſhall pay 
the condemnation, or render his body to priſon. The queſtion 
then will be, at what time this render ought to, be. And the law 
ſays, it ought to be, when the plaintiff in the original action has 
ſignificd, that he will ſue execution againſt the body (for he may 
ſue cxecution againſt the goods and lands by elegit or fier: facias 
if he pleaſes) which he does by ſuing of the capias ad ſatisfa- 
ciendum. So that if a render be made upon the return of the ca- 
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fras ad ſatifaciendum, cepi corpus, the bail may plead this in 2 
ſeire facias upon the recogniſance, or in debt upon the recogni- 
ſance; for the bail may plead all the ſame pleas in debt upon the 
recogniſance, that they may plead in ſcire facias upon the recogni- 
ſance. But if non eff inventus be returned upon the capias ad ſatiſ- 

1 Fiaciendun, 


„JJ ã ã ↄ ↄ V ³» d Erol 


157 


—— 


render can never after be pleaded. Nor would the court hereto- 
fore accept ſuch a render. 3 Cro. 738. Alyſon v. Byſton. But a 


great mil a 
pias ad ſatisfactendem returnable 


e next day, ſo that the bail had 


figſaciendum, the condition of the recognizance is broken, and a 


chief accrued from r ; for then they ſued a ca- 


no time to bring in the body. To prevent which miſchief the 
judges indulged the bail ſo far as to permit them to render the 


upon the return of the firſt ſcire facias, if the capias ad 
2 was returnable de die £ 444. 3 Cre. 618. 7 Bur if 
the capias ad ſatisfaciendum was returnable at the next ſummons, 
then the bail was held ſtrictly to render the principal upon the 
return of the capias ad ſatisfaciendum, and not after, 3 C. 738. 


But when Popham was made chief juſtice, he extended this favour 
| ſo far, as to admit a render any time before the return of the 


ſecond ſcire facias, or upon the return ſedente curia. But this 
was diſallowed. 3 Bulſir. 182. Moor 8 50. The Spaniſh ambaſ- 
ſador v. Gifford. But the practice in the King's Bench has con- 
tinued, and is now uſed as Popham had eſtabliſhed it ; ſo that they 


always admit a render upon the return of the ſecond ſcire facias, 2 Cr. 109. 


ſedente curia, or any time before. So if ſcire fect be returned 
upon the firſt ſcire facias, then the render muſt be upon that re- 
turn, But all the admittances of theſe renders are ex gratia cu- 
riae, and not ex merito juſtitiae; for the condition of the recog- 
niſance is broken by the non-render upon the return of the capias 


ad ſatisfaciendum. And therefore theſe renders can never be 


pleaded, but the party muſt be relieved by motion. It is faid, 
Litt. Rep. 194. that by the courſe of the common pleas a render 
may be made after the return of the ſcire facias, but the court 
dow doubted of that, and Cook chief pronotary ſaid, that the 
e was always contrary. But Powell juſtice ſaid he remem- 
red, that Mr. juſtice Tuiſden cited a caſe in the King's Bench, 


where the render was made upon the day of the return of the 


ſecond ſcire facias, but it was at a judge's chamber after the court 


was up, and that render was diſallowed. But Treby chief juſtice 


laid, that it ſeemed to be a good render. And Cook chief prono- 


tary certified to the court, that ſuch renders had been frequently 


allowed. And a rule was made to ſtay proceedings upon the ſcire 


| facias, Note; It was reſolved this term in B. R. in a caſe be- 


tween Conyers and Man and Rawlins, where the bail pleaded in 
ſcire facias upon the recogniſance, payment by the principal be- 


fore the return of the ſecond ſcire facias againſt the bail, that 


the plea was bad, for in ſtrictneſs of law the recogniſance was 
forfeited by the ſuing out of the firſt ſcire facias againſt the bail. 


Conyers v. 
Man and 
Rawlins. 


Poft. 216. 


8 Owen 


| 
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Owen ver. Saunders. 


s. c. 2 Salk. A 8818 E de libero tenemento in Kent. The plaintiff made plain, 
2 TY for the office of clerk of the peace, whereof he was ſeiſed, 
Sb. 426. until the defendant difſeiſed him. The defendant pleads in perſon, 
Lilly's Entr. that the plaintiff was never ſeiſed of an eſtate whereof he could be 
art 1 diſſeiſed, and if he was, then ul tort nul difſeifin. The recogni. 
Afi for the tors of the aſſiſe find a ſpecial verdict; they find the ſtatute 1 f.,, 
of the peace & Mar. ft, 1. cap. 21. which enacts, that the cuſtos rotulorum of 
in Kent. the county ſhall nominate and appoint a fit perſon to be clerk of the 
2 Mod. 95, peace quamdiu ſe bene geſſerit, who by himfelf or his ſufficient de. 
Zn Med. 202. puty ſhould execute the faid office, which act appoints an oath to 
Ibid. 356. be taken by him before he enter upon his office, that he hath not 
| given &c. any thing for the faid office; they find that the earl of 
 Winthelſea was cullos ratulorum of the county of Kent in 1689, 
x Will. & Mar. and that he then by writing under his hand and 
ſeal nominated and appointed the plaintiff Owen to be clerk of the 
peace durante beneplacito; that this was brought into the ſeſſions 
of the juſtices of peace, and that upon the reading thereof a diſpute 
aroſe concerning the validity of it, upon which the earl of Min- 
chelſea at the next general ſeſſions held 25 June 1690 came into 
the court, and without any reference to the writing ſaid in the 
hearing of all preſent, I do nominate and appoint the ſaid Philiß 
Owen (viz. the plaintiff) to be clerk of the peace according to the 
act of parliament; that Mr. Owen was admitted, and took the 
oath according to the act, and executed the ſaid office until Sep- 
zember following; that the lord Vinchelſea died, and the lord 
Sidney (now earl of Romney) was made cuſtas rotulorum of the 
county of Kent; and that he nominated and appointed the defen- 
dant Saunders to be clerk of the peace by deed, quamdiu ſe bene 
geſſerit; that he was qualified, and was admitted; that the defen- 
dant diſturbed the plaintiff Owen in the execution of the ſaid office, 
&c. This caſe was ſeveral times argued at the bar by ſerjeant 
Darnall and ſerjeant Birch, &c. for the plaintiff, and by Gould 
and Wright King's ſerjeants for the defendant ; and now this term it 
was ſolemnly argued on the bench. And Poel juſtice for the de- 
fendant faid, that he would conſider four things. - 


7. The nature of this office. 
2. If an office be — by parol. 
: 3+ If this grant durante beneplacito be good, | And, 
Sn 6 5 4.1 
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4. If the nomination of Owen by the carl of Winchelſea was good 
by parol. TY 


1. And as to th firſt point he ſaid, that it had been objeted, Clerk of the 


that this clerk of the peace was originally but a deputy to the 


cuſtos rotulorum, and therefore not properly an officer. But he was 


of opinion, that he 1s, and was 'originally an officer, and not 
merely a deputy to the cu/tos -rotulorum. The ftatute 12 Ric. 2. 
cop. 10, appoints wages for him, and there he is called the clerk 


of the juſtices of peace; and he is in nature of an attorney gene- 
ral to the king. In 2 Hen. 7. 2. he is called the clerk of the peace. 


And though it was objected, that the ſtatute of 1 Vill. & Mar. 
cnacts, that the cſtas rotulorum ſhall appoint the clerk of the peace 
with power to make a 1 0 yet that (he ſaid) was needleſs, for 
the clerk of the peace might 

cap. 1. and he does not derive his power from the cuſtos rotulorum, 


but from the act. So that it ſeemed very clear to him that it is an 


* 


make a deputy by the 37 Hen. 8. 


oer, 


2. As to the ſecond point he ſaid, that the 21 Hen. 7. 37. is an Office for life 


peace's office, 


expreſs authority, that an office cannot be granted without deed, is not grant- 


not retainable without deed, but a ſteward may be retained-for years 
by parol; but ſuch a one is not properly a ſteward, for he cannot 


take ſurrenders out of court, but he may hold a court, or take ſur- 4lte 76. 
renders in court. 1 Leon. 227. Godb. 142. Dier 248. 


Objection. The King by parol nominated Vg to be cletk of the 
crown, 2 Anderſ. 118. Dier 150. 7 n ont: 


Anſwer. The queſtion there was, whether the perſon was ca- 
pable, and not whether the King could grant without deed. And 
it is probable, that the party obtained letters patent afterwards. 
But if the caſe there be looked upon as an authority, that the King 


can grant an office for life by parol, it is an extraordinary caſe ; 


ſor that the King cannot grant an office without deed is very ma- 


nifeſt. And the admiſſio 


here cannot make the party an officer, 


for that is only to admit him to the exerciſe of it; ſo that it muſt 
be ſuppoſed, that he had letters patent, or otherwiſe the caſe there 
cannot be law. | | 3 


3. As to the third point he faid, that after the ſtatute of 37 
Hen. 8. the cuſlos rotulorum might grant the clerkſhip of the peace 


eſpecially if it be an office for life. A ſteward of a court for life is b ao" 


Clerkſhip of 
the peace is 
not grantable 


durante beneplacito, but ſince the new act 1 Vill. & Mar. it muſt durante bene-' 
de for life. For though there are no negative words in this laſt .f of the 


eufios rotulo · 
7 run. 


* 
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Rex v. Owen, 
4 Mod. 293. 


act, yet becauſe a grant quamdiu fe bene geſſerit (which this new 
act appoints) is contrary to a grant durante beneplacito (which was 
allowed by the former act) this latter act is a repeal of the former. 
For where two acts are affirmative, though there are no negative 
words, yet the latter, being contrary to the former, amounts to 2 
repeal of the former 11 Co. 63. Foſter's caſe. And this point was 
reſolved in the King's Bench Paſch. 7 Will. 3. after ſeveral argu- 
ments. For the plaintiff Owen obtained a mandamus directed to 
the juſtices of peace of Kent, to reſtore him to the office of clerk 
of the peace; upon which they returned this appointment of 
the plaintiff by the ear] of Winchelſea durante beneplacito, Ge. 
and the court of King's Bench reſolved, that no 2 0 5 
ry mandamus could be awarded; for the earl of Winc 


ce quamdiu, fe bene geſſerit, and therefore not having purſued 
his authority, his appointment is void, and not warranted by 
the act. | 


Objection. But he faid, that it might be aſked, why, if Owen 
has been admitted according to this grant durante beneplacito, he 
ſhould not 'be in for life, and the words durante beneplacito re- 
jected? As in 10 Co. 34. it is held, that the appointment of a ma- 


ſter of an hoſpital during the will and pleaſure of the appointer, 
Where he ought to be appointed for life, was good ; for the words 


[will and pleaſure] ſhall be rejected as void; and when he is nomi- 
nated, he is maſter by force of the letters patent. And why not 


What things in this caſe? But to this he anſwered, that there was a difference 


are capable of 
| limitation, 


What things 
are not grant- 
able without 


deed. 


between the maſterſhjp of an hoſpital and an office, The firſt is 
in nature of an incyMmbency, and the maſter as ſoon as he is ap- 
pointed, with his brethren, hath the whole' eſtate in him, and may 
maintain a writ of right. I Vent. 151, And it is repugnant to 


_ appoint any limitation, for by the grant he hath the whole eſtate. 


Dav. 45. If the King grants, and limits no eſtate, it is void; but 
in the caſe of an incumbency ſuch a grant in the King's caſe is good, 


becauſe it is not capable of a limitation, nor is it grantable in rever- 


fion ; but an office is capable of a ling 
more eſtate in him, than it pleaſes thig 


there is a difference, : 


jon, and the grantee has no 


tor to limit. And ſo 


4. As to the fourth point he held, that this nomination by pared 
was not good, for he ſaid, that it is 3 rule in law, that * 
real eſtates will not paſs without deed. Uſes at common law 


might be created by parol, becauſe the law took no notice of them, 


but ſince the ſtatute no uſe will ariſe by parol. Pop. 47. In ſome 


- caſes offices are grantable without dged, as where in corporations 


the officers are elected, becauſe the election is notorious * 
. | t 


ſea had 
but a bare authority by the act, to appoint the clerk of the 
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but where the mayor of a town, or a particular perſon, has power 
to nominate an officer, it ought to be by deed, 


Objection. That in this caſe the cuftos rotulorum had but a power, 
ind this might be executed at common law by parol; as where an 
executor had had lands deviſed to him to ſell, he might ſell by parol. 
19 Hen. 6. 23. Co. Li. 113. 24. 7 ED 


Anſwer. The executor might ſell in that caſe by parol, becauſe 
the grantee was in by the will, and had no need to make a title by 
the executor, but might plead that he was in by the will, and give 
the power in evidence. But in this caſe no man can make a title 
the act of parliament, but muſt ſhew in pleading that the cuſtos 
retulorum appointed him. But a power cannot be always ex- 
ecuted by parol, for the King has no office in him, but a power to 
grant and nominate, yet this muſt be by deed ; and why not in the 
caſe of the cuſtos rotulorum ? Lo” | 


| Objection. A preſentation may be by parol. C. Li. 120. a. 
2 Cro. 247. 5 13 


Anſwer. That is but a bare nomination, and the biſhop for 

good cauſe may refuſe. But in the caſe of a donative it muſt be 

by deed. Pitzh. N. Br. 33. 6. The ſame law in the caſe of the 

maſterſhip of an hoſpital. And the reaſon is, becauſe it carries a 

freehold incident to it. Now the ee of this office has a free- - 

hold, and fo it was adjudged Paſch. or Trin. 5 Will Mar. Har- Harcourt v. 1 
court v. Fox, where the caſe was thus; the earl of Clare being cuftos For. —_— 

retubrum of the county of Middleſex, appointed Harcourt to be C=% of te = 


ace has a 


clerk of the peace for that county quamdiu je bene gefſerit, and after- freehold. 
wards the earl of Clare was removed, and the earl of Bedford made on, in Pal. 
cuftgs rotulorum, who nominated Fox ; and it was adjudged in the . Nod. 167. 
King's Bench, that Fox was not well nominated, becauſe Harcowrt = 
being nominated to hold this office quamadir fe bene geſſerit, his | 3 
office did not determine by the removal of the cuſtos rotulorum, 1 
as it would have done before the ſtatute of 1 Vill & Mar. and this 
caſe was affirmed in the Houſe of lords. In auditor Curle's caſe, 
11 C9. 34. the words of the act were, that the King ſhould name, i 
| Sc. and reſolved, that it muſt be under the great ſeal of England. 3 
| And it is all one with the word grant. And though it has been 
| objected, that this was, becauſe the King is tied to circumſtances 
by reaſon of the dignity of his perſon. Anſw. That was not con- 
fidercd at all in the caſe, If A. deviſes Dale to ſuch perſon as the 
King ſhall name, here the King may nominate by pare! ; ſo the | 
King may preſent to a church by parol, becauſe the preſentee is in | ! 
by inſtitution and induction. Quare imp. 60, So the King may * 
| _ p 3, | retain = 
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yotain a chaplain by parol. Moor 233. 3 Cre. 424. But Where 


CE Es 


there is an intereſt derived from him it cannot be by parol. And 


the King has the ſame power in taking as in giving, 7 Co, 12, 


But if there is a bare power in any one, this may ſometimes he 
executed without deed ; as where the chief juſtice of the Common 
Pleas appoints an officer, if a memorandum be made of it, it wil 
ſuffice, But that is not like our principal caſe. Beſides that the 
inconvenience. will be great, if a freehold be ſuffered to paſs by a- 
rol ; for then a nomination at dinner, or at drinking, will be ſi- 
cient to transfer a freehold, which will be inconſiſtent with the 
rules of law, which require greater ſolemnity in paſſing ſuch 
eſtates, to the end that the fact may be notorious ; which defi 
of the law, if this be permitted, will be totally fruſtrated ; For 
which reaſons he concluded, that judgment ought to be given for 
the defendant. 5 5 | | 


But againſt this it was argued by Treby chief juſtice, and Neril 
juſtice, for the plaintiff. And Treby chief juſtice ſaid, that he would 
conſider, whether the grant by deed was good. 


1. As to the firſt he ſaid, that he would ſubmit to the reſolution 
of the King's Bench in the caſe of Rex v. Owen upon the mandamus, 
that it was not good ; though it ſeemed to him, that 10 Co. 34. was 
againſt that reſolution ; for here the words during pleaſure] wil 
be void, as they were there; and the diſtinction which his brother 
Powell had made, would not aid it ; for in this caſe that nomination 
by the cu/tos rotulorum, ſince the ſt.tute has enacted that it ſhall be 


' guamdiu ſe bene Seferit, is as incapable of any other limitation, as 
the maſterſhip of the | 8 


hoſpital was. 


2. But as to the ſecond point he was of opinion, that judgment 
ought to be given for the plaintiff, becauſe the nomination was good 
by parol. And he ſaid, that he would conſider, | 


1, What a grant is. 

2, Whata 9 is. 
3. This office. And, 

4. Authorities and objections. 


Grant, what? . As to the firſt, he ſaid, that a grant is a gift in writing, by 
which an incorporeal freehold, &c. ought to be conveyed, as 


rents, &c, Weſt's Symboleogr. 1. part 2, And corporeal inheritan- 
| 1 1 ces 
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A were paſſed by livery and feoffment. All inheritances accord- 
ing to the general rule may paſs by one of theſe means, and the 
law has not appointed a third. But the King in reſpect of his per- 


ſon muſt grant by letters patent, and cannot make a feoffment 


by parol. : _ . 


2. As to the ſecond, nomination is a declaration by words, Nomination, 


whether the words be in writing or ſpoken. If A. grants a leaſe * 


to B. for ſo many years as J. S. ſhall name, J. S. may nominate 
by parol. Pld. 6. b. Cuſtom that the lord admiral may nomi- 
nate and appoint by pare/ a regiſter of the admiralty court, is good 
by the opinion of the court. Dier 152. pl. g, 10, Cc. Bendl. 
50. pl. 89. If a nomination by parol is good by cuſtom, a multo 
fartiort it is good in caſe of an act of parliament. Then it is here, 
as much as if the act had ſaid, that the nominee of the cuſſas rotu- 
/:rum ſhould have the office during his life; ſo that after the cufos 


retulorum has nominated, the nominee is in by the act. 


hat ? 


3. The original of this office of cuſtas rotulorum is not very clear; Offceof ne 


but in probability the truſt of the conſervation of the rolls was 


committed to one of the juſtices of the peace, and then he was cal- 
led cuſtos rotulorum; and probably by the conſent of his brethren 
he nominated the clerk of the peace. He is called fo 13 Hen. 4. 
10. pl. 33. And in Dier 175. 6. it is ſaid, that it ſeems in rea- 
ſon, that juſtices were before clerks. 12 Ric. 2. cap. 10. calls 
him clerk of the juſtices, and appoints him wages. 2 Hen. 7. 1. 
firſt makes mention of the cuſtos rotulorum ; then comes the 11 
Hen. 7. cap. 15. and appoints two juſtices of peace to controul the 
eſtreat of the ſheriffs, who ought to be named by the cuftos 


rotulorum. 


Before the 37 Hen. 8. cap. 1. the clerk of the peace was conſti- 


tuted by parol only, and that without deed, as the preamble im- 


plies by the uſe of the words [nominate and appoint.] When the 
preamble mentions the King, it makes uſe of the word [grant] 
when of the cuffos rotulorum, it makes uſe of the words [nominate 
and appoint ;| which, as before is ſhewn, is by parol. The cu/tos 
rotulorum might nominate the clerk of the peace for a leſs time, 
than he was cuftos rotulorum, but not for a longer time; and the 
cuſtos rotulorum himſelf was but at the will of the King. And af- 
ter this ſtatute of 37 Hen. 8. he might be nominated by parol, or at 
leaſt the one way or the other, for acts of parliament ought to be 


taken in the vulgar ſenſe. 


The ſtatute of 1 Will. & Mar. makes uſe of the words [nomi- 
nate and appoint,] which ought to-be expounded according to the 
" | | expoſition 
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expoſition of the common law; ſo that now ſince the new ſtatute 
nomination by pare! is good, for the act had no deſign to alter the 


conſtituting of this officer, in which the word [grant] is omitted, 


and perhaps de indiſtria. And this way of nomination continued, 
notwithſtanding that it is now made a freehold. 5 


4. The common law allows nomination by parol, and eſpecially 
of under officers. Dier 114. 6. Vauæ the filazer was diſcharged 


by pardl, though it ſeemed to him, that this was hard. The chief 


juſtice, who is in by grant of the King, by. cuſtom may nominate 
a clerk, Sc. who may have a greater eſtate than the grantor, 80 


it was in the caſe of the regiſter of the court of admiralty. When 


a ſtatute makes uſe of words, which have relation to a cuſtom, 
they ought to be interpreted accordingly, as if the cuſtom came in 
queſtion, it ſhould be interpreted. And therefore the ſtatute of 
wills inſerted the words ſin writing] for otherwiſe a deviſe by pu- 
rol would have paſſed lands, as they were paſſable by ſome cuſtoms 
before. So in this caſe the ſtatute uſes the words nominate, Ge. 


and therefore it ought to be conſtrued as the common law would 


conſtrue it, which is by parol. | 
| Beſides, where an officer can conſtitute another officer, who 


is to continue in his office for longer time than he who conſtitutes 


him is to continue in his; this muſt be by cuſtom or act of parlia- 
ment. For by the common law no man can grant the acceſſory, 


for longer time than he hath intereſt in the principal. 1 Rel. 


| 2 Inſt. 42 To 


Abr. 511. But by virtue of a cuſtom or ſtatute he may. As the 
chief juſtice of the Common Pleas may nominate an officer, who 
ſhall be in for his life; or the lord of the manor for one day may 
grant, and the grantee by the cuſtom ſhall be in for his life, 
Therefore in this preſent caſe the clerk of the peace after nomination 
is in by the act; and without doubt an act of parliament is not in- 
ferior to a cuſtom in efficacy. But it has been proved before, that 
freeholds and inheritances will paſs by cuſtom without deed by fe- 
rol; as where lands are deviſed by cuſtom, there is no livery to 
paſs them, nor deed ; for though there is a will, yet it is no deed, 
So the clerks of affiſe are not officers by We/tm. 2. but by 


cuſtom, nor can they be in by grant, for they have a freehold, 


while the juſtices have but an eſtate at will, 


Objection. That in that caſe the juſtices grant the clerkſhip of 
aflile by deed. = 


Anſwer. A writing ſealed and delivered may be part of a cuſ- 
tom, and yet may not be abſolutely neceſſary. Raft. Juare impedit, 
Prochein avoidance 1, If a cuſtom than has ſo much "_—_ 
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much more has an act of parliament ; and ſince the legiſlators have 
omitted the word grant in this act, the court ought not to put 


it 10. 


As to the admiſſion, he did not believe that neceſſary, becauſe the | 


act makes no mention of it; nor is the entry upon record more ma- 
terial, than as it amounts to an evidence. 


As to Dier 1 40. 2 Ander ſ. 1 19. he ſaid, that though they were 


authorities for him, yet ſince it was but a ſingle caſe, he did not rely 
much upon it. | | pla 


Objecion. The words of the act in auditor Curl's caſe were 


| nominate and appoint, and yet the King executed it by grant. 


Anſwer. Where the King, his heirs or ſucceſſors may nominate, 
this raiſes an inheritance in them, and they may well derive an eſtate 
of inheritance out of them ; but that does not hold place in our caſe, 
and therefore the caſes differ, ES x 


Objection. It is not policy to permit freeholds to paſs without 
ſolemnity, GS. | 5 | 


Anſwer. It is true, that Doctor and Student, Perkins, Littleton 
and Coke, ſeem to ſay ſo; but yet a rent may be aſſigned for dower 
by parol, or rent for owelfy of partition. Perk. ſe. 62. Co. Li. 
134. b. 169. Hob. 153. Littlet. ſet. 251, 2. | 


Objection. Non conflat to what act of parliament the earl of 
Windbelſea referred himſelf, _ . 


Anfcer. It muſt by intended the firſt of n G faiths 


act in effect, as to this purpoſe, repeals the act of Hen. 8. (which 
point Powell juſtice agreed.) | | 


And for theſe reaſons, by the opinion of theſe two judges a inſt 
Powell juſtice, judgment was given for the plaintiff. 88 
Note, that Powell ſenior juſtice was ſtrongly of this opinion of 
the chief juſtice upon the argument of the caſe at the bar ; but he 
dicd before this reſolution was given. 


Aſterwards error was brought upon this judgment in B. R. 


where the caſe was _ ſeveral times. And afterwards Holt 


chief juſtice pronounced the opinion of the court, 1. That the 
cuſtos rotulorum may appoint the clerk of the peace by parol. ON 
4.2 | Uu | : Wnen 
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when the act of 1 Will. & Mar. ſays that the cu/tos rotulorum ſhall 
appoint, and he does it accordingly, it is but the execution of 2 
power, and not properly a grant; for every grantor ſhould have 
an intereſt to grant, but the cu/fos rotulorum has no intereſt, at moſt 
but at the will of the King, and therefore he cannot transfer an 
eſtate for life. Tenant for life of a manor or park makes a bailiff 
or parker for life; it muſt be by deed, becauſe it is a grant; but it 
is determined by the death of the tenant for life. If a man makes 
leaſes for three lives, there muſt be livery; but if tenant for liſe 
with power to make leaſes for three lives makes a leaſe accordingly, 
livery is not neceſſary. If a man deviſes, that his executors ſhall 
ſell land, &c. ſale may be made without livery. The ſame law if 
a man deviſe that his executors ſhall grant-a rent, they may do it 
without deed. Co. Lit. 113. Many corporations have power to 
make a town clerk, and they create him by election; and the town 
= clerks have freeholds, and may have aſſiſe, if they are diſturbed. 
. | (Note, that Mr. Cr:/pe ſaid that in London they create the town 
clerk under the common ſeal, but per Holt it is not neceſſary.) 
2. No law requires nomination to be by deed. And Dyer 1 50. is 
a caſe in point, that [nominate] does not import a grant by deed 
in a cuſtom, much leſs does it import it in an act of parliament, 
But, 2. All the court was of opinion, that this was. not a good 
appointment. 1. Becauſe it does not ſay, that the earl of Win- 
chelſea appointed Mr. Owen to be clerk of the peace of the county of 
Kent, nor in truth of any other county. Objection: Theſe words 
muſt be expounded according to the circumſtances. - Anſwer : That 
will be dangerous to the plaintiff, for then notwithſtanding the 
finding of the jury theſe words muſt refer to the deed. 2. He 
nominates Ouen clerk, according to the act of parliament. The 
act appoints three things to be done. 1. To appoint the officer. 
2. To limit the eſtate, 3. To ſhew how it ſhall or may be exe- 
cuted, viz, by deputy. Now here the cos rotulorum has not 
done any one of them, and therefore this being a bare authority 
not purſued is void. 3. It is uncertain what act the cuſtos rotu- 
lorum intended, for there are two of them, that of Hen. 8. and 
that of Will. & Mar. 4. The verdict is contradictory, for the 
words [do nominate and appoint the ſaid Philip Owen] mult refer 
to the deed, for no Oꝛ¾oen is mentioned before but him. And there- 
fore for theſe reaſons all the court were of opinion, that this judg- 
ment ought to be reverſed ; and the judgment was reverſed accord- 
ingly Trin. 10 Will. z. B. R. And afterwards upon error brought 
in parliament in Hilary vacation 1699, this laſt judgment was re- 
verſed, and the judgment of the common pleas affirmed for the 
benefit of Mr. Owen, who died within three or four days after this 
judgment was given in parliament, 9 
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in the place where, &c. as a diſtreſs, Sc. The plaintiff replies, 
that the cattle were not /evant and couchant ; upon which iſſue —_— Freced. 
taken, and verdict for the plaintiff. And Darnall ſerjeant moved 70 Mod. 4. 

for a repleader, becauſe this was an immaterial iflue. For if the Ro. Abr. 668. 
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Kempe werſ. Crews. 
Intr. Hil. 7 Will. 0 B. Rot. 1684. 


and for taking and impounding three cows, Cc. To all, 
beſides the 5 impounding, the defendant pleads not guilty ; rent. 
and as to that, 


of the term, rendring rent; and for rent arrear he took the cattle 


cattle were upon the land, though they came by eſcape, they may 
be diftrained for rent, though they were not levaut and couchant. 


. Li. 47. b. But if this rule is laid too general, yet this diffe- 


rence will reconcile all the books; if the cattle are treſpaſſors upon. 
the tenement, the leſſor may diſtrain them for rent, thou they 
were not Jevant and coucbant; but if they enter into the land by 
the tenant's default, becauſe the fenſes were not repaired, there they 


muſt be /evant and couchant, before they are liable to a: diſtreſs: for 


rent. 41 Edw. 3. 26.6. 22 Edw. 4. 49. 1 Roll, 46. 668. takes 
notice of theſe books and others, and ſeems to make this di- 
ſtinction. | | Re 


Gould King's ſerjeant for the plaintiff; The iſſue is not imma- 
terial, For though Coke lays down a rule, that cattle which come 
upon the land by eſcape may be diſtrained for rent, yet the books 
there cited do not warrant this opinion. For the difference is he- 
tween an ancient ſeignory and a rent de novo. All the books that 
Cike cites are of an ancient ſeignory, and there the lord may di- 
ſtrain what he finds upon the land, though the cattle have not been 


levant and couchant. And it is reaſonable, becauſe the lord has no 


other remedy but diſtreſs, for he cannot have an aſſiſe until the 
tenant makes reſcous, &c. Beſides, that ancient ſervices were ſmall, 


and for this reaſon the miſchief was not ſo great. But on the 


other hand it would be very miſchievous, if the leſſor might diſtrain 
the cattle of a ſtranger, before they were Avant and couchant. For 
if a man reſerves a rent greater than the value of the land, it would 
be unreaſonable that the cattle of a ſtranger coming in by eſca 
ſhould be reſponſible for it. Befides, that in this caſe the leſſor 
might have debt againſt his leſſee, but the lord could not have debt 
againſt His tenant, - And this difference is warranted by Dier 3 2 75 
4 | DE Eben, 


Reſpals for his cloſe broken, called Broadehſe in Devnſtire, S. c. Law: 
Diſtreſs for 


ſays, that he was poſſeſſed for a long term of Cro. fac. 300. 
| years of the place where, &c. that he demiſed to Wilkams for part 3 . * 
2 Vern. K 29, 
131. 
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| 3 Cre. 549. by Walmeſley, and 2 Leon. 7. by Manwoodd. And 
* Doctor and Student cap. 7. fol. 15. exprefſly contradicts Co, Li. 
4 47. b. And Palm. 43. Lacy's caſe ſays, that when cattle eſcape, 
and the owner retakes them upon freſh purſuit, there they are no: 
diſtrainable for rent; otherwiſe if they had been lævant and coucbant 
Colwell v. In Hil. 20 & 21 Car. 2. C. B. Rot. 1770, Colwell v. Milnes a 
Mines, .g, Caſe in point. There the plaintiff brought treſpaſs for the taking 
wy 157 off his horſe ; the defendant juſtified the we. Fr it for a diſtreſ; 
ö for arreats of rent incurred upon a demiſe by the defendant of the 
place where, &c. to the plaintiff; the plaintiff replied, that the 
horſe was not /evant and couchant ; iſſue thereupon, and verdict 
for the plaintiff; and Paſch. 21 Car. 2. ſerjeant Seys moved in 
arreſt of judgment, that this was an immaterial iſſue ; and then, 
abſente Wild juſtice, the court ſeemed to incline to that opinion, 
but Trin. 21 Car. 2. Wild being preſent in court, the plaintiff 
had judgment by the opinion of the whole court, N 


But admit that this had been ill upon demurrer, yet ſince here 
if | the defendant has taken iſſue upon the replication, and verdict is 
3 | found for the plaintiff, the defendant has flipped his opportunity, 
ff and the Mlaintif ſhall have his judgment. And he cited 2 Rol. 
1 Rep. 241, Gwyn verſ. Davenport, and 2 Cro. 44, Francis verſ. 
Wl: Verdict upon Tringer, to prove, that a collateral iſſue being taken and found 
a: wet pag for the plaintiff, though the iſſue is not good, yet the plaintiff ſhall | 
i # have his judgment, becauſe the defendant ſhould have avoided the 

= ill replication by pleading. And in Michaelmas term laſt paſt 

Powell juſtice was of opinion, that in caſe of an ancient ſeignory 
Diſtreſs for the lord may diſtrain cattle for the ſervices, which came in by 
 fervice.. eſcape, though they were not levant and couchant, although it be 
in default of the fenſes, which the tenant of the land ought to main- 
tain, becauſe the lord has nothing to do with the repairing of the 
fenſes, But in caſe of rent reſerved upon a leaſe for years the leſſor 
cannot diſtrain ſuch cattle, until they be ant and couchant ; for 
if the leſſor had had the land in his own hands, he ought to have 
repaired the fenſes ; and when he puts in a leſſee, he ought by co- 
venant, &c. to oblige him to repair. And therefore in that caſe if 
the law would allow the leſſor to diſtrain the cattle of a ſtranger, 
which come in by eſcape, before that they be vant and couchant, 
it would be in effect to allow a man to take advantage of his own 
wrong. Therefore the opinion of Coke cannot be maintained ſo 
generally, no book warranting it, unleſs 10 Hen. 7. 21. 6. 
Therefore it muſt be intended, that if the ' cattle come in by de- 
fault of the owner of the cattle, then they may be diſtrained, before 
they be /cvant and coucbant. 7 Hen. 7. 1. 15 Hen, 7. 17. but if 
in default of the tenant of the land, there they cannot be diſtrained 
until they have been /evant and couchant ; that is to ſay, for rent 
| * W upon 
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upon leaſes for years. 15 Hen. 7. 17. And in ſuch caſe the leſſor 
ſhall not take the cattle, before that he has given notice to the 


owner that they are upon the land liable to his diſtreſs. And if the 
diſtrainer chaſe cattle in a place liable to his diſtreſs, and gives no- 
tice to the owner of the cattle, and he does not come to = them 
away, they are now become diſtrainable. But in caſe of di- 
ſtreis by the ancient ſeignory aforeſaid, the owner may prevent the 
diſtreſs by making freſh purſuit. _15 Hen. 7. 17. 2 Roll. Rep. 124. 
| Gill v. Gauen. But in this caſe nothing appears of any default 
in the fenſes ; but the plaintiff has only replied, that the cattle were 
not levant and couchant ; but he ſhould. have gone on, and ſhewn 
the default in reparations by the tenant; and then if the verdict 
had been for the plaintiff, 8 have had his judgment. But 
now the juſtification of the defendant is prima facie a bar; to 
defeat which the plaintiff only ſays, that the cattle were not leæuant 
and .couchant; which may be true, and yet the juſtification good; 
for notwithſtanding any thing that appears in the caſe, the cattle 
were diſtrainable, though they were not levant and couchant.. And 
therefore it ſeemed to him, that the iſſue was immaterial. But he 
aid, that it might be a queſtion, whether it was not aided by the 
9 * 2 2 if it 12 ins the ſemblance. of an iſſue, it 
aided ; and that might | . reaſon of the judgment in 
Colwell and Miles caſe. © K 19 


But er Treby chief juſtice, where the cattle eſcape accidentally, 
there they are not diſtrainable, until they have been want and 
couchant ; but if they eſcape by default of their owner, they are 

diſtrainable the firſt minute. But in this caſe it does not appear. 
by what means they came into the plaintiff's land. Therefore fi 


the defendant has taken iſſue upon the levancy and couchancy, it 
muſt be intended after verdict againſt him, as much as if he had 
ſaid that he will admit that they came in by ſuch means, whereby 

the levancy and couchancy ſhould be: material, to intitle him to 

the diſtreſs. But if the defendant had demutred —— repli- 


ſet aſide if a repleader is granted; for when a repleader is awarded, 
no error 9 to be left upon the record. And therefore if the 
declaration 


. 
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And judgment was given for the plaintiff, unleſs cauſe ſhould be 
ſhewn to the contrary the firſt day of this Hilary term. At which 
day Darnell argued, as he had argued before, that this was an im- 
material iſſue, and that upon a repleader they ought to begin 
where the firſt fault is made, and that is where the immaterial 
iſſue is tendered, and not where it is taken. 21 Hen. 6, 14. 
7 Hen, 7. 3. 22 Hen. 6. 19. Long 5 Ed. 4. 108. Bro, Re. 
pleader 18, 2 I, 31 1 5. And he faid, that the difference' is, that 
if the verdict paſſes againſt him who made the firſt fault in pleag- 
ing, there no repleader ſhall be granted; but it is ' otherwiſe if it 
for him: which diſtinction is warranted by 15 Hen. 7. 4, 

Bro. Repleader 23, 24. 24 Hen. 6. 57. Hob. 112. Taster v. 
Salter. Now in this caſe the plaintiff made the firſt fault in 
pleading, and the verdict paſſed for him, and therefore a repleader 
Is grantable. And the reaſon, why it was denied in the caſe of 
Colwell and Milnes, might be becauſe the plaintiff perhaps prayed 
it himſelf, becauſe he did not think the damages good that were 
given him ; but here the defendant prays it. But it was adjudged 

| by the whole court, that no repleader ſhould be awarded. For it 
| Is not totally an immaterial iffue ; for 3 the defendant chaſed 
the cattle upon the land liable to his diſtreſs, and then levancy 
and couchancy is material; and the court will intend, that it was 
ſo — a verdict. And therefore judgment was given for the 


Bellaſis ver /. Burbriche. 


8. C. 1 Salk. ASE for reſcous. The plaintiff declares, that he the 20th 
- » ISI | of March 1692. demiſed a meſuage and lands lying in Holne, 
S. C. 3 u. Berkley, and North B. in Yorkſhire, to Robinſon, for one year, and 
136. ſo from year to year, quamdiu ambabus partibus placuerit, render- 
Pop. 280, ing 12 J. per annum rent, ſo long as the leſſee ſhould occupy the 
premiſſes; that Robinſon virtute dimiſſionis intravit, et furt td: 
Poſſeſſionatus ; and that the plaintiff the 2oth of November 1694. 
ſelſed five quarters of barley, &c. in et ſuper praemiſſa dimiſſa no- 
mine diſtrictionis, for rent of one year and a half ending at Mi- 
chaelmas 1694. and that the plaintiff impounded this corn in que- 
dam horreo praemiſſorum, and had a deſign to fell it according to 
the ſtatute; but the defendant the 26th of November at Holme 
aforeſaid the corn in the barn being did reſcue and away. 


Not guilty pleaded. Verdict for the plaintiff, And in Mechaelmas 
term laſt paſt Mrigöt ſerjeant moved in arreſt of judgment divers 
| fg * | 
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1. Exc. 


a * 
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| have given notice ſufficient to make legal ſale within the intent of 
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1. Exc. That the plaintiff has not ſaid, that he gave en 
this diſtreſs, and without notice he could not fell it by the ſtatute. 
Sed non allecatur. For the plaintiff does not fay that he fold it, 
for the reſcue prevented the ſale, but that he intended to ſell ; fo 
that if the defendant had not reſcued the corn, the plaintiff might 


the act. 


* 


2. Exc. It appears that the plaintiff diſtrained for the rent of a Late. 


year, after the year was determined, which he could not do, ſiuee 
it was but a leaſe at will. Sed non allocatur. For it was a good 
leaſe for two years, and after that at will. 5 Co. 35. 6. 2 


3. Exc. It does not appear, when the tenant entered, or how Occugation: 


long he occupied. Sed non allocatur, For in caſe of leaſes for 
years the rent becomes due from the leaſe, and not from the entry; 


and he has no need to aver occupation, becauſe the leſſee is liable to 


pay the rent, whether he occupies or not. But in cafe of leaſes at 
will occupation muſt be averred. | mo 


4. Exc. In this very leaſe the words are, rendring rent ſa long 
as the leſſee ſhall occupy ; and then modus et convemio vincunt le- 


gem. Sed non allocatur. For ſince it is ſaid, that the leſſee en- 
tered virtute dimiſſionis et ſuit poſſeſſionatus, it ſhall be intended 


after verdict, that he occupied for ſo long time as the plaintiff has 
achat Thaw the rn res BEgeT, IC | 


5. Exc. That there is not here any good 3 ſor the demiſe Venue. 


is laid in three villes, Holme, Berkley, and North B. and the 
plaintiff ſays, that he took the corn in et ſuper An e. 


which extends to all the three, and that he impou it n gu- 


dam horreo praemiſſorum, which alſo extends to all the three; and 


the whole is in iſſue, as well the demiſe, taking, &c. as the reſcue, 
and therefore the venue ought to come out of all three, And- this 
is warranted by 3 Cro. 620. Aion v. Barham, which is a caſe in 
point, And it is manifeſt, that the demiſe, &c. are in iſſue, for 
if there is no demiſe, then there cannot be any rent, if no rent no 
diſtreſs, if no diſtreſs no reſcous. 2. This is not aided by the ver- 
dict by 21 Jac. 1. cap. 13. becauſe it is a penal action, and penal 
actions are excepted out of that act. It is a penal action, becauſe 
treble damages are given in it by the new ſtatute, which were not 
recoverable by the common law. And it is ſuch a penal action as 


| the ſtatute of jeofails has no deſign to aid, as by 16 & 5 Co. 36. b. 
17 Car. a. cap. 8. where debt for tithes is ona — pro- eee | 
viſo, by which it appears, that the parliament-was of opinion, that penal 


otherwiſe 


aſtion. 


„„ 


other wiſe debt for tithes, would have been within the proviſo, and 
thereby excluded from the benefit of that act, for the preventing 
of which they excepted it out of the proviſo. Now this action i 
not leſs penal than the action of debt, and conſequently is within 
the proviſo, ſince there is no exception to exempt it. And as to 
this point, the whole court was of opinion, that it was a penal 
action. But Powell juſtice ſaid, that it would be a queſtion, 
whether penal actions ſhould be conſtrued to extend to caſes where 
the party grieved brings the action, or whether it ould be ex. 
tended only to common informers. It was adjudged in this court 
Coſts:in penal Trinity term laſt, that where the party grieved brings the action 
action. upon a penal law, he ſhall have coſts, if he recover, but contra if 
| it be brought by a common informer. But as to the exception of 
the venue, Lutwyche ſerjeant argued, that the venue was well laid, 
for which he cited 3 Cyo. 619. Sydenham v. Robins, caſe for ob- 
ſtructing of a way; the plaintiff declares, that he was ſeiſed in fee 
of a houſe in D. and that he and all thoſe, &c. had a way over 
the defendant's cloſe in B. &c. Not guilty pleaded ; the venue 
was from B. and objected, that it ought to have been from both 
villes; but adjudged good, for upon not guilty pleaded, the ob- 
ſtruction was properly in iſſue; but if the ifſue had been upon the 
{pug fy it had been otherwiſe. And Ney g. Banning's calc. 
But this Hilary term the court gave their opinion, that the venue 
was well enough. For though the demiſe, (which was of land in 
Berkley, Holme, and North B.) rent, diſtreſs, &c. were in iſſue 
at the trial, and ought to be proved; yet the principal affair in 
queſtion, for which this action was brought, was the reſcue, which 
was at Holme, and from thence the venue came well enough. 


And they cited Hob. 30 5. Hutt, 39. Clerk v. Mood. 2 Cro. 513. 


Dalton v. Barnard. 3 Cro. 751. Leed's caſe. But Treby chief 
juſtice ſaid, that he had a manuſcript report of the caſe in 3 Cr. 
619. 2 Roll. 614. and that by his report, which was much pre- 
ferable to the printed books, that judgment was arreſted. But in 
the principal caſe judgment was given for the plaintiff for the rea- 
ſons aforeſaid. FO „* 


1 Hool ver,. Bell. 
8. C. Lutw. 5 | 


ns $a * Eplevin for horſes taken by the defendant in a place called 
tenant for life L. The fable in Yorkſhire, The defendant made conuſance as 
of arent: bailiff to Robert Knowles; and ſhews, that the lord Stafford was 
charge 0 , ſeiſed of the manor of Tinſley in Yorkſhire with the appurtenances 
rears incurred in fee, whereof the place where, &c. is parcel, and being ſeiſed, 


in the life of the ſixth of March 29 Car. 2. granted to Francis Knowles a rent- 
the ſeſtator, by 


82 lied. 8, charge of 60 J. per annum payable yearly, with clauſes of diſtreſs, 
Cap 37. | 4 , 8 | ' : 1 


EASE SSD FK. 2 


umn ee. 22. 2 2 68 


1 


- 
2 TIE 0 
— 4 — * F 


Hil. Term 8 & 9 Will. 3. 173 


* W 


in the manor of Tinſley, for life, Sc. that Francis Knowles made See Velv. 135. 
his will, and made his brother Robert Knowles his executor, and % 06. 
died; that Robert Knowles proved the will; and that for arrears of And fee n 
this rent-charge, incurred in the life of the teſtator, the defendant, the learoing 
as bailiff to Robert Knowles, took theſe horſes in the place where, jed, 18 Viner, 
Ge. as a diſtreſs, as in parcel of the lands and tenements praedifo Tit. Rent (S. 

| Roberto Knowles ut executori Franciſci Knowles ſecundum formam fol. 542. 

atuti oneratorum et obligatorum, The plaintiff demurred. And 
Pemberton ſerjeant for the plaintiff argued, that this avowry was 
ill; for the executor of tenant for life is not within the ſtatute of 
32 Hen. 8. cap. 37- For the ſtatute recites, that, foraſmuch as 
executors had no remedy by the common law for arrears of rent; 
this act gives them a double remedy, vi. diſtreſs or debt. But 
the executors of tenant for life had debt at common law for rent 
incurred in the life of the teſtator. And therefore Co. Lit. 162: 
ſays, that tenant for life muſt be intended tenant pur auter vie, 
ſo long as ceſtuy que vie lives, in this act. 80 Cro. Car. 471. 

| Turner v, Lee, the Ju0ges Rid down a rule, that where. the exe- 

cutor, &c. had remedy by debt at common law, this ſtatute did 


-0 


not give him diſtreſs, Therefore in the principal caſe the executor 
having remedy by debt by the common law for the arrearages in 
the time of the teſtator, who was tenant for life, he has no remedy 
by diſtreſs given by this act. Sed non allocatur, For per curiom, 
this act of 32 Hen. 8. is a remedial law, and ſhall extend to the 
executors of all tenants for life; and the law has been taken ſo al- 
| ways ſince the ſtatute, and has never been queſtioned. And the 
| words of the ſtatute are general enough to extend to all. And 
in 3 Cro. 332. Lambert v. Auſtin this ſeems to be admitted, and 
2 the rule in Cro. Car. 471. fo generally taken, cannot be 
at Pj 33 


2. Exc. The defendant has not averred, that the place where, 
Cc. was in the ſeiſin of the plaintiff, before theſe arrearages in- 


curred ; nor that the plaintiff claims by, from, or under him; who 
was tenant, and ought to have paid the rent, and by failure of 
this averment he hath put himſelf out of the benefit of the act; 
for the act mY the diſtreſs only againſt him who was tenant of 
the land, w the rent incurred, or againſt thoſe who claim by, 
from or under him; and that ſuch averment is —_— Cro. 
$47. Miles v. Willoughby is expreſs, and the caſes of Og- 2 Jones Co 
nel, and Eqdriche, muſt be ſuppoſed to have had ſpecial averments, 
though the pleadings do not appear in the books, ' 


But as to this exception, Lutwycbe ſerjeant argued, that the 
thing in its nature does not require a preciſe averment, becauſe it 
does not lie in the conuſance of the avowant, who was tenant 
1 4 1 5 : | when 
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when the rent incurred, but more properly in the conuſance of the 


plaintiff, Beſides that the defendant has ſhewn, that the lord 


Stafford was ſeiſed in fee. Now an eſtate-tail ſhall be preſumed 


to continue, unleſs the contrary appear. Plnod. 193, 431. much 


more ſhall a fee be preſumed to continue. A preciſe averment is 
not neceſſary, as appears by the caſe of Miles and Willoughty, 
3 Cro. 547. For there it being laid, that the heir of the deviſe 
was ſeiſed, et adbuc ſerſitus exiſtit, it was held well enough. Now 
the defendant has ſaid, that the place where, Fc. was vnerat. ft 
obligat. to the diſtreſs of the executor ſecundam formam flatuti 


- which neceſſarily implies continuance in the hands of any one, why 


Averment. 


claims under the grantor. And this Hilary term, after ſeveral 
arguments at the bar, the court gave their opinion, that the avoy. 
ant has no need to ſhew that the land was in the ſeiſin of the 
plaintiff; or that the plaintiff claims by, from, or under, hin 
who was tenant when the arrearages incurred; but it is more na- 


- tural, that the plaintiff (in caſe he is not liable) ſhew how he is 


Trial by | TYOwer. The tenant pleaded that the demandant's husband wa 
in life. And iſſue thereupon. And it was tried in court by 
witneſſes. And the court ſaid, that very ſmall evidence would be 


proofs, 


not liable. The caſe of Miles and Willoughby is an authority, that 
a preciſe averment is not neceſſary; and as that caſe is reported 
2 Roll. Rep. 370. in Hunger ford and Harriland's caſe, it is ſaid, that 
a general averment was adjudged good. Now a general averment 
is not traverſable by the plaintiff, for that would put ſuch an iſſue 
upon the avowant as he could not prove. Therefore in ſuch caſe 


the plaintiff ſhould have aten over, and ſhewn, what eſtate he 
t 


had had; upon which the avowant might take iſſue, But the 


better way is, that the plaintiff, if he is not liable, ſhew how he is 


not liable as aforeſaid. And there is no precedent, that the avow- 
ant ought to make ſuch an averment. 3 C. 332. 8 Co. 64. 6, 
Foſter's caſe. 2 Brownl. Ent. 238. Poole v. Berwick. Judgment 
there given for the avowant without ſuch an averment. Wind 
Entr. 1015. And if the caſe of Andrew Ognel had ſuch averment, 
as was ſuppoſed by the council at the bar, (the record of which 
caſe cannot be found) yet it would be but one precedent againſt 
many. And therefore judgment was given by the whole court to 
the avowant. = | | eco rs Te 


Grace Faux ver/. Barnes. 


Intr. Tin. 8 Will. 3. Rot. 1761. 0 C. B. 


ſufficient in ſuch caſe, 
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-  Soper ver/. Dible. | 

Shang upon a bill of exchange. The plaintiff declares, that Decturuion 

A ene 9 et uſum mercatorum the acceptor is upon a bill of 
bound to pay, &c. without ſhewing the cuſtom at large. And the . 
defendant demurred. And it was adjudged for the plaintiff” And 

fer curiam, it is a better way, than to ſhew the whole at large. 


Pinkney ver. Hall. 


AskE. The plaintiff declares, uod infra hor regnum "Angliae 8. C. 1 Salk. 
0 there is, and time whereof, &c. hath been a cuſtom, that if — RN 
two merchants are partners jointly merchandizing together, and the «,ager,, the 
one of them ſubſcribes a bill for the payment of money by him and one ſubſcribes 
his partner mentioned there to another or his order, that then both * 32 : 
the partners are bound by the ſubſcription of that ſingle perſon ; ney by him- 
and that if the perſon, to whom this bill is payable, indorſes it ſelf and his 
payable to any other perſon, that then thoſe partners ought to pay ! Vern. 2 5 
ſuch bill upon notice, to him to whom it is made payable; then 277. 
the plaintiff ſhews, that J. S. and, the defendant Hall were part- S. 370. 
ners jointly merchandizing; and that J. S. ſubſcribed a bill of 
100. payable to Hutchins or his order by himſelf and his partner, 
RS and that Hutchins indorſuvit billam praedictam folubilem to the 
_ plaintiff, that the defendant had notice thereof, and upon demand. 
dad not pay, Sc. The defendant demurred. | 8 1 


1. Exc. That the declaration being per conſuetudinem Angliae, Cuſtom of 
Tc. was ill, becauſe the cuſtom of England is the law of England, F 
of which the judges ought to take notice without pleading. Sed 
non allocatur. For though heretofore this has been allowed, yet of 
late time it has always been over- ruled; and in an action againſt a 
carrier it is always laid per conſuetudinem Angliae, &c. 


33 


1 3. Exc. It is not ſaid, that the ſaid J. S. promiſed for the de- 5 
pendant and himſelf upon the account of trade, and it may be, that 11. 


it was for rent for ſome other thing, for which the partner is not 
liable. Sed mn allecatur. For the plaintiff having declared fo 
Eh V e | + ſpecially 


wb | on 
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ſpecially upon the cuſtom, it ſhall be intended, this was for merchan. 
dizing, eſpecially ſince the defendant has demurred generally. And 
if the caſe had been otherwiſe, the defendant might have pleaded it. 


| Indorſement 4. Exc. That the declaration is, that Hutchins zndor ſavit Bilan 
pk of ex- praediclam ſolubilem to the plaintiff, which is nonſenſe, for it ought 


pleaded. to be, that he indorſed the bill, that the defendant ſhould pay, &c, 
Sed non allocatur. And judgment given for the plaintiff, 


Cook wer. Beal. 


Damages in- Reſpaſs, aſſault and battery. The plaintiff declares, that the 


_— by the defendant cum manu ſua ipſum Thomam Cook ſuper ſiniſtrum 


S. C plaintiff penitus inbabilis devenit ad ſcribendum vel legendum, being 
an officer of the exciſe, &c. Not guilty pleaded. Verdict for 
the plaintiff, And Bzrrch ſerjeant moved, that the court would 
increaſe the damages, upon affidavit that the plaintiff had loſt his 


eye. But the court ordered the plaintiff to appear in court in per- 


ſon, for otherwiſe they ſaid, that they could not increaſe the da- 


mages; upon which the plaintiff was brought into court. And af- 
terwards the court after ſeveral motions reſolved, 


1. That if the word maybemiavit is not in the declaration, yet 
if the declaration be particular, ſo that it appears by the deſcription, 
that the wound was a maim, it is ſufficient, and the court may in- 
creaſe damages. Raſt. appeal 46. 8 Hen. 4. 21. 6. 


T. Jones 183, 2. Reſolved, That the court may increaſe the damages if the 
1 Roll. Abr. Wound be apparent, though it be not a maim. And ſo it was 
$73-L.pl. 4. done in the caſe of lord Foliot. Therefore in this caſe, becauſe 
the wound is viſible, though it be no maim (for it is not a maim be- 

cauſe the eye is not wholly out, but the 2 only RN | 


quod inhabilis ad legendum vel ſcribendum devenit by the wound 
yet damages may be increaſed. And Powell juſtice ſaid, that Holt 
chief juſtice was of that opinion. So (per Powell juſtice) 2 
the loſs of a noſe is not a maim, to bring an e re for th 
Toſs of it, yet the court may in ſuch caſe increaſe the damages. 
And he faid, that the court might increaſe the damages upon 2 
writ of inquiry, becauſe that was but a bare inqueſt of office. 
Stile 345. 1 Leon. 139. Bendl. 158. Littlet. rep. 51. Hutt. 121. 53. 
1 Sid. 423. 1 Mad. 24. were cited, and a caſe between Salley and 
| Babington, where in a general action of affault, battery, and wound- 
ing, upon view the damages were increaſed about four years ago, 
upon the motion of ſerjeant Lovell. On ns 

2 3. Reſolved, 


3 Salk, 115. cjꝭm percuſſit et violavit ita quod the ſaid Thomas Ceok, viz. the 
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3. Reſolved, That the juſtices of niſi prius could not increaſe the 
damages; but if evidence be given of a great wound, they may in- 
dorſe it upon the pofea, and upon that certificate the court here 
will increaſe the damages. 8 Hen. 4. 23. Latch 223, Hooper 


verſ. Pope, where there was neither maybemiavit in the declaration, 


nor the wound deſcribed ſpecially ; yet it being indorſed upon the 
foftea, that evidence was given of a wound, the damages were in- 
creaſed upon the view, 39 Edw. 3. 20. 6. 22 Edw. 3. 11. 
Stile 314. Hardr. 408. But per Powell juſtice, if the cauſe be 
tried before a judge of the ſame court, where the motion is made 
to increaſe the damages, there is no need to have any indorſement 
upon the pe. (Note, This cauſe was tried before himſelf.) The 


+ 


damages in the principal caſe were increaſed to 400. 


Note, In the argument of this caſe Darnall ſerjeant faid, that Juſtification in 


ſon aſſault demeſne was adjudged a good plea in maybem, But per en. 


curiam, a man cannot juſtify a maim for every aſſault, as if 4. 

ſtrike B. B. cannot juſtify the drawing his ſword and cutting off 

his hand; but it muſt be ſuch an aſſault, whereby in probability the 

life may be in danger. Afterwards 2 Annae, in an action of maybem Cockroft v. 
brought by Cockroft attorney againſt Smith, the defendant pleaded, Smith, 


| ſon aſſault demeſrie, and iſſue being joined thereupon, Holt chief 5 bod 250. 


juſtice directed a verdi& for the defendant, - the firſt aſſault being Hole 699. 
tilting the form upon which the defendant fat, whereby he fell; Mod. 43. 


the maim was, that the defendant bit off the plaintiff's finger. 


Z ouch verſe Thompſon. 


CTION of deceit was brought by the plaintiff Zoweh, as lord S. C. 3 Salk. 
of an ancient demeſne manor, upon a fine levied of land held I , _ . 

of him as of the ſaid manor; in which he ſhews, that the manor S, C. Salk. 

of Odiam is ancient demeſne, and that the lands whereof the fine 21 

was levied, were at the time of levying of the fine held of the 3 


ſaid manor, and impleadable in the court of the lord of the ſaid nal a fine of 


| manor, according to the cuſtom of the faid manor ;- that the lands in anci- 


aintiff at the time of the levying of the fine was, and yet is, == 
d of the faid manor; A e comtlay and conuſee of a ſaid 
fine are both dead; and therefore he prays, that the fine may be 
annulled, and he reſtored, Sc. Upon which a vemre fucias iſſued 
againſt the heir of the conuſee and the terretenant. The terre- 


tenant ſays nothing. But the heir of the conuſee comes in, and 
confeſſes, that the fine was as aforeſaid levied ; but he farther faith, 


that 20 Car. 2. a leaſe was made of theſe lands (of which the fine 
was afterwards levied) to J. S. 9 upon payment FP . 
a | that 


D * * 


1 | 
I is 8 5 


Lies againſt 
the heir. 


ter the fine levied, the lord of the manor muſt be barred of his 


. tenant; . becauſe if it ſhould be reverſed in the whole, the party 


| leaſe came to his anceſtor by ſeveral mean aſſignments; and that 


a real action, and therefore no capiatur nor fine ſhall be in it; to 


465. March 127. Co. Entr. 277. d. reverſal as to part and good 
as to other part. 2 Jones 181 7 Hen. 4. 44. 8 Hen. 4. 24. Bro. 


Hil. Term 8 & 9 Will 3. 


C ² UI. ̃—ù 7 


that in the leaſe there was a covenant to levy a fine; that this 


the fine was afterwards levied to corroborate. the mortgage; and 
therefore he prayed, that he claiming as a purchaſer, this fine 
might ſtand in corroboration of his ſecurity... The plaintiff de. 
murs. And in this term Gould King's ſerjeant for the defendant 
argued, that the conuſor and conuſee being both dead, the lord had 

ſuffered his time to elapſe; for the deceipt died with the perſons, 
and therefore ſuch action cannot be brought after the death of the 
parties. And all the precedents are of actions of deceipt brought in 
the life of the parties. Regiſt. 18. Raft, Entr. 100. Fitab. NM. B. 
98. h. 8 H. 4. 22. And there is no caſe where it was brought 
againſt an heir; but the heir of the lord of the manor may bring 
ſuch action, becauſe it is in exbaeredationem. ſuam. The ſame lay; 
of the reverſioner of a demeſne manor expectant upon an eſtate for 
life. Fitab. N. Br. 99. If in praecipe quod reddat the tenant loſes 
by default, deceipt lies not aſter the death of the ſummoners. 
35 Hen. 6. 46. 6 Edw. 4. 3. | | 


2. If the conuſee inſerts more lands than the agreement compre- 
hends, he ſhall be committed to gaol, which cannot be after his death. 
Co. Mag. Ch. 216. The King had a fine for the deceipt. And in 
8 Hen. 6. 2. per Rolfe, it is ſaid, that the lord may have ſuch 
action after the death of the party, which the other juſtices denied. 


But it was adjudged by the court, that deceipt will well lie in 
ſuch caſe againſt the heir of the conuſor or conuſee ; for it is a real 
deceipt, and does not reſemble the Prong deceipt of non ſummons, 
And if the law were otherwiſe, if the parties died the next day af- 


2 ere 


right of inheritance for ever. But in the caſe of ſummoners the 
writ muſt of neceſſity fail, for default of trial, for the trial muſt be 
by examination of the ſummoners. And per Levinz ſerjeant, it is 


Which the judges gave no anſwer. 


2. opt Gould argued, that a fine may be avoided for part, 
and ſtand good for part; as where a fine is levied of lands gildable 
and of lands in ancient demeſne,; and that as well in writ of de- 
ceipt as in writ of error. Fitab. Deceipt 44. Jones 374. Moor 


Fines de terres 101. 17 Edw. 3. 31. So in this caſe, though the 
fine be reverſed as to the lord, yet it may remain good as to the 


would Joſe his mortgage. 
But 


8 & 736454 2 3 2 W . — 8 


\ » | | * a wh 
X , 1 k + * 4 q 
1 erm 9 WAll. : 1 
YT > ov 2 > - W OE a Fs — F n 6 OY 7 * 


8 : « - 
AERO: „ 88 8 
” 


* 


But it was adjudged by the court, that a fine may be reverſed as Fine reverſed 
to part of the land, and remain good as to the reſidue; but it can- ce 
not be reverſed in toto as to one ny and remain good in toto as good in part. 
to another; which muſt be in this caſe, if this fine remain good as 

to the tenant, and be reverſed in toto as to the lord. 
3. Gould ſerjeant ſaid; that the fine was levied 24 Car. 2. then 

the fine with non-claim will bar the deceipt. But per curiam the Fine and non- 
law is contrary ; for a fine may eſtabliſh the right of another, but 1 "hae 
cannot eſtabliſh its own defect. 


4. Gould ſerjeant for the defendant argued, that it does not ap- 

pear what intereſt this pretended lord of the manor had in the ma- | 
nor at the time of the levying of the fine, For it is not enongh to Averment. 
ſay, that he was dominus, &c. but he ought to ſhew what eſtate hg 

then had, and that it has continued until this time. Herne's plæder 

98. For no man but the lord himſelf can reverſe this fine, the 

heir of the conuſor cannot. Co. Mag. Ch. 216, Therefore the 

lord, to intitle himſelf to this action, ought to ſhew, what eſtate 

he then had, and not aver barely (as he has done here) that he 

was dominus, Fc. et adbuc- et. But per curiam, it is well enough; 

for if the lord has detegmined. or aliened his eſtate, &c. the de- 
fendant ought to ſhew it,” and abate his writ. And upon this point 

it was adjourned to be argued again. And after argument it was 
adjudged Micb. 9 Will. 3. that the fine ſhould be annulled. 


2 
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dir Edward Nevill 
Hr 1855 Powell 4 
© Welles 2 Neodham. 
3 Keb. 221. \ ESOLVED by the whole cou That — — 2 
ws ment may be given in evidence in ndebitatus afſumpft 
ven in evi- upon non afſumpfit pleaded, { heretofore it was — 
| dence upon 7 al to plead it ſpecially. And r Leuina ſerjeant, the 
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6 Sedgwick 


; Salk. 67. VASE. The plaintiff declares; guad inter mercatores et ali 


Hog negotiantes intra hoc regnum there is, and time whereof, &c, 


upon a gold. hath been a cuſtom, that if any merchant or other trader make « 
| — bill or note in writing, by which he aſſumes, to pay to any other 
S be Perſon, or the bearer of the bill, ſuch a ſum of „ that then 
payable to 7. ſuch perſon, who makes ſuch note, is bound by it, to pay ſuch 
— pn ſuch perſon to whom the note is made payable, or to the 
the bearer bearer thereof; then the plaintiff ſhews, that the defendant Sedg- 

wick being a goldſmich, made a note in writing, by which he pro- 
2 Sho. 160 pay to one Maſon, I thereof 1000. that 
161. Mon delete note to the plaintiff for 1001. in value received; 
Come 57 that for non-payment of this 100/. by the defendant to the 
Poſt. plaintiff, upon demand the plaintiff brought this action againſt the 
> Freema Hefendant.', Non afſumpſit pleaded, and verdict for the plaintif. 
"ry And it was moved in of judgment by ſerjeant Wright, that 

this action could not be brought in the name of che beiter but 

hog | cr the name of him to whom it was made 


2 
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payablk. 


dhe party who immediately indorſes it to him. The principal point 2 binds 


it were, this act would totally take _ their power of giving coſts 
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payable. Qyod fuit conceſſum per curiam; for the difference is, 
where the note is made payable to the party or bearer, and where 
it is payable to the party or order; in the latter caſe the indorſee But if it be 
has been allowed to bring the action in his own name ; for there can as ax 4 
be no great inconvenience, becauſe the indorſement of the party gdorſee _ 8 
muſt appear upon the back of the note, or ſome other thing ſuffi- bring a 
ciently intimating his aſſent; but where it is payable to the party Alon. 

or bearer, if the bearer be allowed to bring the action in his own 


— 


name, it may be very inconvenient; for then any one, who finds 


the note by accident, may bring the action. And though this laſt 


has been frequently attempted, it has never yet prevailed. And 


therefore in a caſe in this court between Horton and Coggs the goſd- Hoon vv. 
ſmith, this difference was taken and agreed; and the judgment C ogg, 

there {being the ſame caſe with this principal caſe) was arreſted. 3 . 99. 
But the court faid that the bearer might bring the action in the 


name of him to whom the note was made payable. And judg- 


ment was. arreſted, ni, Sc. And the ſame point was reſolved Hodges v. 
in B. R. between Hodges and Steward, Hil. 4 & 5 Will, & Mar. Steward, 
But there it was reſolved, that the indorſement to the bearer binds ; Ts = 
was alſo reſolved Mich. 6 Will. & Mar. B. R. between Sir Tho- the indorſor. 


22 | - _ v. 
mas Eſcourt and Cudtoorth. 9 — 


Littlewood ver /. Smith. 


FI judgment was brought upon a judgment given in the court 

baron of the honour of Pomfret in Yorkſhire. And ſerjeant 

Lutuyche moved for reverſal of the judgment. 1. Exception. 

That this action was an action upon the caſe for words, and upon 

iſſue joined the jury aſſeſſed 395. 11 d. damages, &c. and the court | 
gave 3/. coſts de incremento, which he ſaid was ill by 21 Ja. 1. 2. l. e 16. 
cap. 16. which enacts, that if in caſe for words the jury give leſs which probi. 
than 40s. damages, the plaintiff ſhall have no more coſts than —— 
damages. And he ſaid that this ſtatute extends to theſe inferior in caſe for 
courts, for the words of the act are [any the courts of record at 3% if the 
Weſtminſter, or any court whatſoever] which words are ſo general, uf — da- 
that they comprehend all courts. But the court inclined ſtrongly, mages, does 


that this inferior court was not within the intent of the act; for if eee erg 


de increments in ſuch caſes to more than 405. for the jury there See 1 Salk. 


can in no caſes give damages beyond 39s. 114. (for if they did fo, 2% & 


the court would have no juriſdiction in the cauſe) and conſe- 4 2 Med. 
quently the court in no ſuch caſe could give coſts de incremento 371, 373. 
above 40s. which was never the intent of the act. But this act 
ought to be intended of courts, in which the jury may, if they 

As: pleaſe, 
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pleaſe, give more than 40s. damages; but in courts baron 
cannot. And by Wright ſerjeant (who was not concerned in the 
cauſe as council) coſts de incremento, according as the caſe requires, 
are given in all courts baron in England, notwithſtanding the act 
of James 1. ns: 


Want of the 2. Exc. That no time is laid in the plaint, when theſe ae 
pra wor de. were ſpoken, and therefore they might be ſpoken after the plaint 
aration. | l | , a 
| entred. But per curiam, that ſhall never be intended after a verdi, 
but the contrary. | vine: | | 


Joinder of 3. The third exception was to the joining of the iſſue, for the 
_ plaintiff comes and ſays, quoad quod the defendant has tendred an 
iſſue, praedictus the plaintiff ſimiliter, which is nonſenſe, and no 
iſſue joined. Of which opinion was the whole court, who faid, 
- that it would be of ill conſequence to approve ſuch a precedent. 

And therefore for this reaſon judgment was reverſed. 


Sale of timber 7 Reby chief juſtice reported to the other juſtices, that it was + 


| parton pet queſtion before him at a trial at i prius at Guildball, whe- 


by parol. ther the ſale of timber growing upon the land ought to be in wri- 
ting by the ſtatute of frauds, or might be by parol? And he was 
of opinion, and gave the rule accordingly, that it might be by 
farol, becauſe it is but a bare chattel. And to this opinion Powell 
Juſtice agreed. a | 


Villars ver/. Parry and Moor. 


Comb. 307 + Hap defendants. were bail for Curb in a ſuit brought by the 
P 


Amendment. laintiff's teſtator, and were bound in recognizance jointly | 
See Gilb. Hiſt. and ſeverally for 2000/. Judgment was given againſt Cler#, who 
1 brought error in B. R. and the judgment was affirmed. Upon 
Poſt. oog. Which the plaintiff's teſtator ſued a ſcire facias upon the recog- 
895. nizance againſt the bail Parry and Meer, who pleaded that no 
a Salk. 676, capias ad ſatisfaciendum iſſued againſt Clerk, The plaintiff replied, 
Gib. Eq. that there was a capras ad ſati faciendum ſued and returned, Oc. 
1 ir. ſums mentioned in the recognizance againſt the defendants, The 
defendants demurred. And judgment was given for the plaintiff, 

and entred, that the plaintiff ſhould have execution de. praedictis 
ſeparalibus ſummis 2000/1. et 20001. againſt the defendants jointly, 

| Whereas the ſcire facias was ſeveral. And Birch ſerjeant moved, 

that this might be amended, becauſe the /cire facias is right, and 

that ought to govern all the proceedings. But Levinz ſerjeant e 

a7 ; contra 


Nep. 16. and therefore yes judgment to have execution of the ſeveral 
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contra argued, that the judgment ought to have been, that the 
plaintiff ſhould recover againſt the defendant Parry 2000 l. and 
againſt the defendant Moor 2000 J. But as the judgment is entred 
ſor 2000 J. and 2000 J. each of them is charged with 4000 J. 
which is erroneous, but not amendable, becauſe it is an error in 
law. For if a record be right, and an ill judgment in ſubſtance 
is given, it is not amendable. Therefore if debt is brought againſt juagment 
an executor, and judgment given againſt him de boms propriis, this ageinſt an 


is not amendable. The ſame law if a capiatur is entred inſtead of . 


the law ; which caſes the court agreed. And Treby chief juſtice nen g be io. 
ſaid, that if this had been upon a joint lien, the judgment muſt aue " 
have been joint; but here the plaintiff by his ſeveral ſcire factas 

has made it a ſeveral lien, and therefore the judgment ought to be 

ſeveral. So it is plain error in law, and not amendable. - But if 70s for 

it had been Jobn for Thomas, this had been only vitium clerici, Thomas, 
and amendable. Or if this motion had been made the ſame term Wendable. 
in which the judgment was given, it might have been amended; 

becauſe the judgment in the eye of the law is, all the term in which 

it is pronounced, in the breaſt of the. court. But as the caſe is, 

all the juſtices agreed that it was not amendable. Mich. 10 Will. 3. 

B. R. the writ of error was quaſhed, and afterwards a new writ 

of error was brought upon the ſaid judgment. Poſt. 547. 


Errington wer. Thompſon. PEN 
z [EB T upon bond in London. The defendant pleads a re- Debt upon 


And Girdler ſerjeant for the plaintiff argued, that this is a tranſi- dg. u u 
tory action, and therefore the plaintiff might lay it where he leaſe made 
pleaſed, Then the releaſe, which the defendant pleads, is allo * 1 
be ought to conform to the plaintiff's declaration. Co. Li. 282. 438. | 
W 7 Sound. 8 5. 6 Co. 47, Therefore Mich. 5 Will. & Mar. C. B. Co. El. 367. 
ret. 797. Bare v. Caſe, Debt was brought upon a bond in London; Bare v; Caſe. 
5 N am that the contract was uſurious, made in 8 
urrey; the plaintiff demurred generally; and adjudged, that al- 5% 5 
though the . in bar . — — — becauſe it 1 
was tranſitory, it was ill pleaded, and the plaintiff for that cauſe 

had judgment. So in a caſe between Pyke and Pullen the ſame pyke v. 
term, in covenant upon a leaſe for life of land in Landen, the de- Pollen, 

WW fcndant pleaded a releaſe at Northampton, and adjudged ill; for it . 

W ought to have been pleaded at London, where the plaintiff brought 

his action. And it is no objection, to ſay that this releaſe in the 


prin- 


a miſericordia, becauſe it is error in the judgment of the court in where i ougot | 


leaſe dated at Newcaſtle upon Tine; The plaintiff demurs. bond. The 


tranſitory ; and when the defendant pleads tranſitory matter in bar, p;eem. 437, 
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principal caſe bore date at Newcaſtle ; for though it bears date 
there, it may have been delivered at London, and traditio facit 
chartam. And ſo it is held in Dier lately printed 167, 3. ;, 
margine. The court agreed the cafes put by ſerjeant Girdlr 
becauſe the deeds there did not bear date at any particular place, 
and then they are altogether tranſitory, and muſt purſue the de- 
claration of the plaintiff. But where a deed bears date at a certain 
place, it is local, and muſt be pleaded there. 80 C. Li. 6. 4 
ſays, that it is diſadvantageous to the grantee, to have the deed 

bear date at any place certain, which is for the reaſon aforeſaid, 

And in the principal caſe if the plaintiff had replied nor eff factun, 

the venue muſt have come from Newcafile. And as to the ſup- 
; _ poſition, that it might be dated at another place and delivered at 
Datum ſig- London, the court anſwered, that datum prima facte ſignifies deli. 
nifies delibe- beratum. And Powell juſtice ſaid, that if a deed bears date a 


ratum. 


Dees bearing B07 4eaux in France, one may declare upon it, for neceflity, W 


date at Bon- be made in guodam loco vocato Bourdeaux in France in Iſlington in 
lau in Middleſex ; but if it be pleaded in bar of an action, it ought to be 
France. conformable to the plaintiff's action, becauſe the place where it 


Gre Caſes in bears date is not in England. But if it be dated at Bourdeaux ii 
perl. 30. partibus tranſmarins, one cannot declare upon it here. But Tre 


chief juſtice ſaid, that the old opinion in the old books was, that 
if a bond bears date at A. in regno Galline, it is not triable in 
England; but the new and better opinion is, that in ſuch caſe i 
may be laid in pleading to be made where the action is brought 
But where a deed is dated at one place in England, it cannot be 
pleaded to be at another. Therefore the court adviſed the plaintif 
to waive his demurrer, and take iſſue upon the plea ; to which it 


Shaw ver /. Simpſon, 


liberry con- 


coded by the I. Heri facias, the 2 was upon the evidence at the trial, 

theriff's re- Whether the bailiff of a liberty ſhall be concluded in point of ei- 

tucn. dence by the return of the ſheriff? And per curiam, he is con- 

| cluded. And if the ſheriff makes any other return than that 

which the bailiff makes to him, he may have his action againſt 

the ſheriff, And it was faid, that Holt chief juſtice was of this 
opinion. See 36 Hen. 6. 40. | 
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Baker verſ. Wall. 
Intr. 77 in. 8 Will. 3. C. B. Rot. 1484. 


Jectment for a houſe and land called Dumſey in upon g. C. Prec. in 
2 the demiſe of Jane Wall. Upon not guilty pleaded the jury Chance 468, 
find a ſpecial verdict; that Daniel Wall ſenior was ſeiſed of the — 464, 
lands in queſtion in fee, and had iſſue two ſons Daniel and John, Device. 


and made his will in writing in this manner: © Item, I deviſe to 
« Daniel my eldeſt ſon all that my farm called Dumſey to him 
« 1nd his heirs males for ever, if a female, my next heir ſhall 
allow and pay to her 200/. in money or 12/. a year out of the 
« rents and profits of Dumſey, and ſhall have all the reſt to him- 


« ſelf, I mean my next heir, to him and his heirs males for ever: 


the jury find farther, that the deviſor died, that Daniel the ſon 
entred, and died leaving iſſue but one daughter, the leſſor of the 
plaintiff; that the younger ſon Jobn entred into the land in 
queſtion ; that Jane Mall entred upon him, and leaſed to the 
plaintiff, who entred ; that John Wall re-enttred, and ejected him, 


upon which the plaintiff brought this ejectment; et /, &c. And 


W it was argued at ſeveral days by ſerjeant Levinz and ſerjeant Wright 
= for the plaintiff, that the jury have found the leſſor the heir at 


Heir ſhall not 


law of the deviſor; then there muſt be either expreſs words, or be diſinberited 
the manifeſt intent of the party, confiſtent with the rules of law, — 


apparent, to diſinherit her; for it is a rule, that an heir ſhall never 
be diſinherited by implication. As to the firſt, there are no ex- 
preſs words here, at leaſt not ſufficient; for as to the words [if a 
female then my next heir, &c.] now 1. Next heir by itſelf with- 
out addition of male or female is not a good name of purchaſe. 
But 2, admitting that it might be a good name of purchaſe, yet 
here the defendant is not next heir; for the plaintiff's leſſor is next 
heir to the deviſor: And one cannot make a man a purchaſer by 
the name heir, unleſs he be actually heir, as Hobart ſays in Cumden 
and Clerk's caſe, And though it may be. objected, that the defen- 
dant was deſigned by the deviſor, to be ſpecial heir; and that Hale 
chief juſtice was of opinion, that one may make a ſpecial. heir a 
purchaſer by the name of heir; yet that is but a new opinion, and 
not warranted by law. And as to the caſe that he cites, 1 Ventr. 
351. where a man taking notice, that his brother (who was dead) 
had a fon, and that he himſelf had three daughters, who were his 
heirs, he gave to them 2000/. and to his brother's ſon he gave 
his land, by the name of his* heir male, provided that if his 
daughters diſturbed his heir, that then the deviſe to them of the 
20001, ſhould be void; and it was reſolved, that the deviſor ta- 
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Deviſe to 4. But it was adjudged per curiam, upon great conſideration, that 


ever, is an Was very manifeſt, that the deviſe to Daniel the ſon was an eſtate. 
eltate· tail in tail male. For though in a deed it had been fee, yet in a will, o 


— 


7 * 


king notice that others were his heirs, the limitation to the ſon 
his brother by the name of heir male was by a good name of pur. 
Chaſe: as to that caſe they faid, that the deviſor expreſly took no- 
tice, that his three daughters were his heirs, and therefore it was 
altogether his deſign to exclude them. But in this caſe the deviſot 
did not take ſuch notice of the leſſor of the plaintiff, nor could 
he, becauſe ſhe was not then in being. But in the caſe in Ventri 
the daughters were in e//e at the time of the deviſe. Beſides, 
 - argued that no intent appeared here to exclude the daughters, be. 
cauſe the words (ſaid they) are ſenſeleſs, and ſuch as out of them 
no manifeſt ſignification can be collected. And for this reaſon the 
clauſe ſhall be void, and the leſſor of the plaintiff ſhall take as heir 
by deſcent. | e | 


and his heirs the defendant ought to have judgment. For 1. they faid, that it 


males for 


oratify the intent of the deviſor, the law will ſupply the words [of 

his body.] 2. It is apparent, that the deviſor had a deſign, that 

if Daniel had a daughter, ſhe ſhould not have the lands. For the 

words [if a female, then my next heir, &c.] muſt be intended as 

if he had ſaid; but if my ſon Daniel ſhall have only iſſue a fe- 

male, then that perſon, who would be my next heir, if ſuch iſſue 

female of Daniel was out of the way, ſhall have the land. And 

farther to make his intent more manifeſt, he gives a rent to ſuch 

female out of the lands, which demonſtrates, that he had no de- 

ſign, that ſhe ſhould have the land; for ſhe could not have both 

the land and a rent iſſuing out of the land. Then the rule of law 

is, that where the intent of the deviſor is apparent, if it does not 
contradict the rules of law, it ought to be purſued. Then it 

| ought to be conſidered here, how far the intent of the deviſor 

Next heir is Will conſiſt with the rules of law. If the deviſor had ſaid no 
not a good more than, my next heir ſhall then have the land, that had not 
Leere 1 been a good name of 222 becauſe it does not import either 
adding male male or female ſpecially, but ſignifies the heir general. But if he 
or female. had ſaid, next heir male, that had been a ſpecial heir, and good. 
I Coke, Archer's caſe. Then here, when the deviſor ſays, I mean 

my next heir to him, &c, by the words [to him] which are of 

the maſculine gender, it is apparent, that he intended male; and 

theſe words [to him] are tantamount to the word male; fo that 

it is the ſame thing, as if he had ſaid, I mean my next heir male, 

which as before is ſaid, is a good name of purchaſe as ſpecial heir. 

Then it is clear, that the deviſor intended, that ſuch heir male 

ſhould be a purchaſer, becauſe he goes on, and limits it, and to 

his heirs males for ever; ſo that it is like 1 Co, 66. b. —_ 


!! ᷣ Eo Gael a if Ee oe 2-25 oe. 


as 


Pg ART J EY Ot” CO Oe i 


Eaſter Term 9 Will. 3. 187 

caſe. And as to the ER that Jabn is male, but not heir, 

for Jane the leflor of the plaintiff is right heir to the deviſor; 
and Hobart ſays, that no man can take as purchaſer by the name 

of heir, but he who is right heir; the court anſwered, that this is 
generally true, where the deviſe is to the right heirs of J. S. Sc. vent. 311. 
without ſaying more; but if the party takes notice, that he has a 
right heir, and ſpecially excludes. him, and then deviſes it to an- , 
other by the name of heir; this ſhall be a ſpecial heir to take, as Special heir. 
1/entr. 381. the caſe put by Hale chief juſtice. So in this caſe 

the deviſor, after having excluded all females who ſhould be his 

right heirs, gives it to his then next heir male, Sc. which is a 

good ſpecial heir. And Treby chief juſtice faid, that the inſertion 

of one word, viz. if, in the firſt clauſe of the will, would put it 

beyond diſpute. As if it ſhould be read, I give to my eldeſt ſon 

Daniel and his heirs / male for ever, if female, then, Sc. This 
will make it a very clear caſe, and make his intention very clear 

alſo, which is a thing very conſiderable in the caſe of wills. - And 

therefore in a caſe lately referred by the lord chancellor to Holt Hoagkinfon 
chief juſtice and himſelf, between Hodgkinſon and Star, A. ſeiſed 2 in cam- 
of lands in fee had iſſue two ſons B. and C. and made his will, 3 . 
.and deviſed ſeveral lands to B. and that B. ſhould renounce all his nome all 
right in Blackacre (of which the deviſor was then ſeiſed) to C. his right © B. 
and it was objected, that this was no deviſe of the land to C. 

2. That if B. ſhould releaſe his right, this was intended to be only 

an eſtate for life; but becauſe the words were [all his right] it 

was apparent, that A. intended, that C. ſhould have fee; and ac- 

cordingly they certified their opinions to the lord chancellor. He | 
alſo cited another caſe lately adjudged in C. B. where J. S. having 1 nun devites 
a remainder in fee deviſed all his remainder to J. N. and adjudg- all his re- 
ed, that a fee was deviſed. Therefore in the principal caſe the in- mainderto 
tent of the deviſor being apparent, and not contrary to the rules 2 ” 
of law, it ought to be fulfilled. And therefore, per totam curiam, 

judgment was given for the defendant. * b 


| Shapcott wer. Mugford. 5 
 Intr. Trin. 8 Jill. 3. C. B. Rot. 1091. Cock. 


| C2 The plaintiff declares, that he was poſſeſſed of divers Cue „ 
Q cloſes in B. which he ſowed with corn, and when it was parſon, fot pot 
Tipe, he reaped it, and made it into ſheaves, and duly. ſevered cn bag le. 


the tithes thereof from the other nine parts; that the defendant vered from 
was proprietor of the tithes ; that the plaintiff required the defen- be vine parts, 


hes, but not 


dant to take away the tithes off his land, but that the defendant e xi of 
did not take them away in convenient time, but ſuffered them to arm. 
2 continue 


i 
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continue there upon the land from the fourth of June 6 Mil. 2. 
2 Vent. 48. until the ſuing of this action; per quod per totum tempus proe. 
Hob. 107- dictum the graſs did not grow where the corn lay, and the plaintiff 
God. Rep. oft the benefit of the reſidue of the graſs in that cloſe, becauſe 


1 


376, 450. 


Noy 19. he could not depaſture his cattle, for fear of doing damage to the 
a _ damages given. Serjeant Gould moved in arreſt of judgment, that 
bhe action will not lie, becauſe the plaintiff might have prevented 
any injury which this corn couid do him. For as ſoon as the 

tithes are duly ſevered, the property of them is veſted in the par. 

ſon; then if upon notice he does not carry them away, they may 

be diſtrained as damage feaſant, or treſpaſs will lie againſt him, 

As where an executor does not remove the goods of the teſtator in 
convenient time after his death, the owner of the houſe, where 


they are, may have treſpaſs againft him. 2 Cro. 204. Stodden 


v. Harvey, Then when the law has preſcribed a remedy, the 

party muſt be content with it, and ſhall not have any other. And 
Thornton v. therefore in this court in a caſe between Thornton and Auſten, intr. 
Auſten. Hil. 4 & 5 Will. & Mar. C. B. Ret. 1051. the plaintiff brought 
caſe againſt the defendant, and declared, that he was poſſeſſed of a 

Caſe lies not Cloſe, and the defendant dug pits in it, &c. per quod, &c. and 
for digging after verdict for the plaintiff it was adjudged, that the action will 
N bis not lie; becauſe the cauſe of action was properly treſpaſs, for which 
the party might have an action of treſpaſs, but could not turn it 

into an action upon the caſe, But the court anſwered, that doubt- 

leſs in the principal caſe the action would lie, and ſo they ſaid it 

Palm. 441, had often been adjudged. See 1 Roll. Ab. 109. pl. 36, 37. And 


381, though it ſhould be admitted, that the plaintiff might have had 
ww "4 treſpaſs againſt the defendant for not taking away the corn in con- 


venient time, yet this was no argument, becauſe in many caſes the 
law allows a double remedy. But they held, as this caſe was, the 


| 3 b 3 could not have treſpaſs, but only caſe. For he could not 


armis lies not have treſpaſs quare vi et armis he did not take away his corn, 
for a . which is but a non ſeaſance. But they agreed, that the caſe of 
" Thornton v. Auſten was good law, for the plaintiff turned that, 
which was properly treſpaſs, into an action upon the caſe, only 
with deſign to evade the ſtatute of 22 & 23 Car. 2. and to get 
full coſts, though the damages were under 40s. And that judg- 
ment of the caſe of Thornton and Auſten the judges of the King's 
Bench approved. Note for this ſame reaſon this term between 
Hitt v. Cleck. Hills and Clerk the plaintiff brought caſe againſt the defendant 
guare amputavit et ſpoliavit his corn, by which he loſt it; after 
verdict for the plaintiff upon the general iſſue pleaded judgment 

was arreſted. ] 3 8 


Then 


mw JH, 44 £5 


— 
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Then Gould took another exception, that the plaintiff has laid two 
ſeveral damages in his per quod, and intire damages are given; then if 
the action does not lie for the one part, the whole ſhall be arreſted ; 
but (by him) the action does not lie for the loſs of the benefit of 
the graſs becauſe he could not depaſture his cattle, Gc. for he 
might have put in his cattle without danger ; for if the defendant 
did not take away his tithes in convenient time after notice, the 
plaintiff might put in his cattle; and though they eat the corn, yet 
it would be damnum abſque injuria. Then to ſuffer the plaintiff to 
bring an action upon a ſuppoſal that he could not put in his cattle 
when he might; is to ſuffer him to maintain an action for his own 
negligence, which the law will not permit. Againſt this Birch 
ſetjeant for the plaintiff anſwered, that the plaintiff could not have 
put in his cattle ; no more than if leſſee for years at the end of his 
term leave corn upon the land, the leſſor might put in his cattle to 
eat it, which he cannot juſtify. For where a right is once veſted 
in a party, he who deſtroys it ſhall be a treſpaſſor. And he cited 


Mich. 22 Car. 2. B. R. Rot. 249. Lutſcomb verſ. Porter, the Lutſcomb v. 
caſe in terminis with the preſent caſe ; and after verdict, judgment hp 


there was given for the plaintiff. And it was adjudged per curiam can 


in this principal caſe, that the plaintiff could not put in his cattle, bis cattle, and 


and eat the corn; for if that ſhould be allowed it would ſubvert 
the foundation of this action for the other part, which hath often 


been adjudged maintainable. Beſides that it is unreaſonable, that not carry them 


the plaintiff himſelf ſhould be judge, what is convenient time. 
And to permit him, if the corn is not removed at the day, to Co 
put in his cattle, and eat all the corn, would be a much greater 
loſs to the parſon, than that which the plaintiff hath ſuſtained by 
the continuance of the corn upon the land. But it is much more 
reaſonable to permit the plaintiff to bring an action againſt the 
parſon, and ſo the court to be judge of the reaſonableneſs of the 
time, and that the recompenſe be proportionable to the loſs ſu- 
ſtained. And therefore judgment was given for the plaintiff, 


Hamond ver/. Lord Jermyn. 


of the liberty of St. Edmund/bury. And the plaintiff declared 


ASE againſt the defendant for a falſe return, be being bailiff In declaration 


? falſe teturn the 


that he recovered judgment in C. B. againſt J. S. for ſo much, up- plaintiff eus 
on which he ſued a fieri facias directed to the ſheriff of Suffolk, a mandate, but 


which was delivered to him, qui virtute cjuſdem brevis, et pro exe- 
cutione inde, mandavit to the defendant adtunc capitali e 
Aber tatis de Bury, qui virtute ejuſdem brevis levied 200. 
made a falſe return, c. Not guilty pleaded, and verdict for the 
92 Cec ' plaintiff, 


and after verdict, 
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plaintiff. And ſerjeant Lutwyche moved in arreſt of judgment 
that here was no mandate to the bailiff; for it is ſaid, that the ſhe. 
riff commanded him, but it is not ſaid what to do. But the words 
feeri faceret ſhould have been inſerted, for want of which the de- 

claration was ill. For the mandate of the ſheriff in effe& is the 
foundation of this ation. For if there was no good mandate the 
defendant was not bound to execute the writ, and then all the 
proceedings afterwards will not prejudice him. Upon which at 
another day ſerjeant Levinz moved that the plaintiff might amend, 
Amendment. for he ſaid, that this was but vitium clerici, and therefore amend. 
able by the ſtatute of 8 Hen. 6. He therefore prayed, 'That upon 
attendance with the warrant the record might be amended by it, 

But it was denied by the whole court, for this is the ſubſtantial 

part of the declaration. And it has never been ſeen, that where 

attorney has miſtaken a deed in pleading, or the debt of a re- 

leaſe, that this has been amended by the deed. No more can an 
amendment be granted in this caſe. But at another day ſerjeant 

| Levinz moved that this declaration was good without amendment. 

For when it ſaid, that virtute ejus brevis. et pro executione ind: 
 mandavit, &c. it is a ſufficient command to levy the debt, for it 

is a command to execute the writ which commands to levy the debt, 

oe And Raft. Entr. 275. is in point as the principal caſe is. And in cafes 
_ Sheriffs do not of return it is always ſaid, nandavi ballivo, qui nullum dedit re- 
make war- ſponſum; without ſaying what to do. And he ſaid, that this ex- 
45 cfliberties ception was moved at a trial before Halt chief juſtice and he over- 
for every writ, ruled it. And in fact, ſaid he, the ſheriffs make no warrants to 
3 the bailiffs of liberties, but they only ſend the writ to them; and 
rant to exe- they execute it upon ſome general warrant, which they have from 
cute all writs. the ſheriffs, to execute all writs according to the agreement between 
the ſheriffs and bailiffs. But (per curiam) this general warrant ſerves 

Command by for a warrant to every particular. caſe, for there muſt be a warrant 
PLE of a H. in Writing, becauſe a command by parol to the bailiff of a liberty is 
berty is not not ſufficient, And the difference is between a return and plead- 
es og ing; for in caſe of a return it is generally, mandavi ballivo, but in 
Sheriffs 171, N it muſt be ſhewn at large. But in this caſe the whole court 
181, 182. held, that the pro executione inde was a ſufficient mandate, eſpecialiy 


after a verdict, and therefore judgment was given for the plaintiff. 
Yabſley ver. Doble. ts 


Cones ] E queſtion was, if the confeſſion of an under-ſheriff of an 
an eſcape by _ eſcape be any evidence againſt the high-ſheriff; and adjudgcd 


the under - he- 


rif is evidence that it is. For though the ſheriff is ſuable, yet the under-ſherif 


— the gives him a bond to fave him harmleſs, and therefore it will all fall 
| upon him. And therefore his confeſſion is good evidence, becauſe 

in effect it charges himſelf, | e 

| | | Copleſton 
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Copleſton ver . Piper. 
Intr. Hil. 5 Will. 3. C. B. Rot. 1231. Windford. 


Reſpaſs quare clauſum necnen meſuagium et tenementum fregit Uncertainty. 
2 et quandam parcellam bordei aſportavit, Sc. Upon not 
guilty pleaded, verdict for the plaintiff, and intire damages given. 
And laſt Eafter term Gould King's ſerjeant moved in arreſt of judg- 
ment, 1. That the word tenementum is too general and uncertain, 
for it ſignifies any thing that can be holden, But the Pozells juſtices Ejecment lies 
aid, that ejectment de wno tenemento is ill for the uncertainty, be- 2% 4 bens. 
cauſe in that action the thing itſelf muſt be recovered, and Yere- Cro. El. 116, 
mentum may ſignify a thing for which ejectment will not lie, as an 186. | 
advowſon, &c. but in treſpaſs, where damages only are recover- n oeh. 197, 
able, the word will ſerve well enough. But in this caſe, it being Noy 86. 
after verdict, they will intend that it ſignifies the ſame with meſua- Cro. Jac. 185. 
gium, and ſo ſurpluſage, and no damages given for it. To which cr 
Treby chief juſtice agreed. 2. Gould argued, that the declaration j Mod. 238. 
was too uncertain, for the jury could not know, for what quanti- 173. 
ty of barley the plaintiff declared, for the word parcel is very un- 
certain. And therefore 3 Co. 865. 5. trover for parcella piſcium 
Anglice ling, judgment was arreſted for the uncertainty. 5 Co. 34. 
Playter's caſe. Beſides that, it does not appear, whether this par- 
cel was ſevered from the ground, or growing upon it; in which 
caſes the defendant muſt have different pleas, for in the firſt caſe 
he might juſtify by diſtreſs, in the laſt he muſt make title to the 
land. And therefore the plaintiff ought to have declared for fo 
many loads of barley, Sc. But as to this the court ſaid, that af- 
ter verdict they will intend, that it was ſevered from the land. 
But as to the other exception they ſaid, that this differs from Play- 
ter's caſe ; for in that caſe there was neither quantity nor quality, 
but here there is quality. And Treby chief juſtice ſaid, that in the T fraibes 
term before, treſpaſs pro tribus ftrurbus foeni, Anglice ticks of hay, ſew, & fas. 
was adjudged good after verdict, And Powell junior juſtice ſaid, 5 Th 
that trover pro una parcella fili had been adjudged good in the verdi. 
King's Bench ; and yet there it ſeems that there was uncertainty in 188 
the quantity and quality alſo, for there are ſeveral ſorts of thread: 806. 
See 1 Mod. 295. - 1 Ventr. 105. So that they ſeemed to be of Stile 199. 
opinion that the principal caſe was well enough; but upon the im- 
portunity of the defendant's counſel it was ſtayed till the plaintiff 
ſhould move for his judgment. And now this term Darnall ſer- 
jeant moved for judgment; and faid that it was good, after verdict 
at leaſt. And he cited Stile 199, 75, 224, 353. 2 Cro 665. 
Paſch, 1694. B. R. Etherick v. Calendar. Trover de tribus peciis Emerick v. 
| 3 win Calendar. 
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Teil us peciis vini branditati, Anglice brandy wine; the defendant demurred ge- 
Tan brandita- nerally; and exception there was taken, that pes was a very un- 
9 
O 


ti, good after : 8 . | - 
verde certain word; but it was adjudged well enough after verdict. And 


Braſey v. Roe. in that caſe Holt cited a caſe between Braſey and Roe, tro, 


hh dikes ts pro quatuor peciis tract: grafetti, Anglice drawn graſett, which was 
3 adjudged good upon demurrer. But Treby chief juſtice ſaid, that 
good upon de- a piece of ſtuff was a quantity known to conſiſt of ſo many yards; 
murrer. but a parcel of barley is no quantity known. And therefore laſt 
Smith v. Michaelmas term in a caſe between Smith and Theobald, trover 4. 
Theobald. quodam parcella culmi, after verdict judgment was arreſted, , 


e eee Sc. And in Trin. 22 Car. 2. B. R. Ret. 373. trover de quadun 


Aict. parcella fili, it was adjudged ill after verdict. And therefore he 


thought, that judgment ought to be arreſted, and it was arreſted, 
mf, Sc. 5 | 5 | 


Reynoldſon ver. Blake and the biſhop of London, 


8. C. 3 Lev. 8 HE plaintiffs brought quare impedit, for hindring them to 
8 preſent to the church of St. Andrew's Wardrobe in Londin; 
141, and declare that by the great fire of London 2 Sept. 1666. the pa- 
Ro. Abr. 376. riſh churches of St. Anne's Blackfriers and St. Andrew's Mararole 
8 were burnt; that by the act 22 Car. 2. cap. 11. it was enacted, 
WirCompi. that the pariſhes of St. Anne Blackfriers and St. Andrew Wardrite 
Incumb. 8vo. ſhould be united, and that the pariſh church of St. Andrew's War. 
2 And. 50. Lobe ſhould be rebuilt, and ſhould be the pariſh church of both pa- 
pl riſhes; that the ſeveral patrons of the reſpective pariſh churches 


37, 
3 Nelſ. a. 36. | | . : 
Goldlb, 78 ſhould preſent by turns. to this new church ; and that the patron 


Cro El. 119. Of that church, of which the indowments were of the greater an- 


1 Salk. 165. nual value, ſhould have the firſt preſentation; then the plaintiffs 
aver, that that the indowments of the rectory of the church of $t, 
Andrew's Wardrobe were of greater annual value than the indow- 
ments praedictae wicariae eccleſiae of St. Anne Blachfriers; then 
the plaintiffs ſhew that Sir Thomas Gouge was ſeiſed in fee of the 
reQory impropriate, to which the vicarage of St. Anne Blackfriers 
adtunc pertinebat, and being ſo ſeiſed of the rectory, and being ⁊e- 

rus et indubitatus patronus inde, dedit et conceſſit by indenture the 
ſaid rectory to the plaintifts and divers others and their hears, as ſur- 
vivors of whom the plaintiffs bring this guare impedit; and ſhew 
farther, that James Cade incumbent at the time of the fire of the 
church of St. Andrew's Wardrobe died, whereby the church became 


void; that King Charles II. as patron of the church of St. Andrew's 


Wardrobe preſented Stoning, who was admitted, inſtituted, and 
inducted, which was the firſt turn after the fire; that Stoning died 
6 Will. & Mar. whereby the church became void; and it pertained 
to the plaintiffs to preſent as the ſecond turn, Cc. and the defen- 
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dans diſturbed them, ad damnum, Gc. the biſhop pleads his com- 
mon plea as ordinary; and the defendant Blake demurs to the de- 


claration. | | | 


| This caſe vras argued ſeveral times at the bar by Gould and Wright 
King's ſerjeants for the defendants, and by Pemberton and. Brych | 
eants for the plaintiffs. And ſeveral exceptions were taken to 


ſ 
the declaration, to which the court gave no reſolution. 


1 Exc. That the plaintiffs have declared ill, becauſe they ſay, Averment. 
that the indowment of the church of Sr. Andrew's Wardrobe was 
of greater value than the indowment praedictae vicariae ecclefias 
de St. Anne's Blackfriers. Now if this had been two churches 
| appropriate, this might have been well, becauſe every church is 
indowed of the tithes, glebe, &c. but all vicarages are not in- All vicarages 
| dowed; therefore the plaintiffs ſhould have ſhewed before, that s. 
the vicarage was indowed, which indowment the defendant might 
have traverſed, 5 | | 


a 
. . 
ee a. 


= — — 


2 Exc. The plaintiffs ſhould have ſaid, that the indowment of General OY 


it is not obligatory, nor concluſive to the trial, yet for conformity 
in good pleading it ought to have been ſhewa. 6 Co. 47. 9 Co. 
118. 2 Brounl. 184. . 0 9 


3 Exc. The plaintiffs have pleaded a grant by deed of the b. gad 
rectory, to which the vicarage of St. Anne's Blackfriers apper- without con- 
tained, by Sir Thomas Gouge, and have not alleged any condide- 3 
| ration; ſo that the uſe will be to Sir Thomas and his heirs, and fatu, and i, 
executed by the ſtatute, and ſo no title in the plaintiffs. 8 
4 Exc. The plaintiffs have declared, that Sir Thomas Gouge aa - . 
deed dedit et cont the rectory to which the vicarage — — — 
Now a rectory will not paſs by grant, becauſe it conſiſts of ow . 
land, &c, And the general practice is to make livery of ſeiſin, 
and the books compare it to a manor, 16 Hen. 7. 3. 6. 3 Hen. 7. 

14. 4. 21 Hen, 7. 21.6. Leaſe for years of a rectory is good Leaſe for 
without deed, becauſe it contains glebe land. The fame law of bunu 
a parſonage. 19 Hen. 8. 12. If the plaintiff had ſaid generally "hn — 
that Sir Thomas Gouge dedit et concgſit, the court would have in- by parol. 
tended livery; but not now, becauſe he has ſaid that it was by 

deed, which deſtroys the intendment. And ſo it was adjudged 

Paſch. 15 Car. 2. C. B. George v. Burr; a conveyance of lands George v. 
was pleaded by dedit et conceſfit per .chartam feoffamenti ; and it — ch 

was held ill, becauſe the word. chartam deſtroyed the intendment of hoer de. 
F TD e4 | OF, of firoyed, 
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ſo that the indowment of the churches is the meaſure by which the 


Pracdict' or 
feilicet re- 
jected. 


Dennis v. 


to this point; for (ſaid they) the plaintiffs have averred, that the 


the 


of livery, which the court would have had, if it had been pleaded 
by dedit generally. de 


| But the court took no regard to theſe objections; and the judges 
when they gave judgment, made but three points in their argu- 
ments. | 


1 Point. Whether the plaintiffs have ſufficiently averred, that 
the indowment of the church of SF. Andrew's Wardrobe was of 
greater value than the indowment of the church of Sz. Anne's Black. 
friers, For the act has appointed, that the patron of the church, 
whoſe indowment is of the greater value, ſhould have the firſt turn, 


turns muſt be governed. And it was objected by the defendant's 
council, that the plaintiffs have not made a ſufficient averment ; 


indowment of the church of St. Andrew's Wardrobe is of greater 
value than the indowment praedictae vicariae ecclefiae de St. Anne's 
Blackfriers ; whereas they have not made any mention of any yi. 
carage before, to which this relative word predictae can refer; 
and for this reaſon the averment is not ſufficient ; and by this the 
indowment, which is a ſubſtantial part, is not traverſable, And 
Gould ſerjeant for the defendant argued, that the court could nat 
reject this word praedictae; for (by him) the difference is, that 
where the matter appears once well upon the record, and then 
a praedi or ſcilicet which is repugnant follows, there the court 
will reject the praedict or ſcilicet, becauſe there appears enough 
before to be a foundation of a judgment; but where that which 
follows the praedie or ſcilicet is material, and the point of the 
action, and not well ſhewn upon the record before, there it cannot 
be rejected nor amended. And upon this reaſon the caſes 2 Cr. 
149. Jennings v. Markham; Yelv. 110. 2 Cro. 618. Hanbury 
v. Ireland, are grounded. There is alſo a difference when the 
caſe is after verdict, and when upon demurrer. As Paſch. 4 Vil. 
& Mar. C. B. Benjamin Dennis brought treſpaſs againſt Robert 
Earl for breaking his cloſe; and the record was, Robertus Earl 
attachiatus fuit ad reſpondendum Benjamino Dennis quare clauſun, 
Se. fregit, &c. then comes the declaration and ſays, et unde iden 
Benjaminus e quod praedictus Benjaminus, &c. the defen- 
dant —_ for a way, &c. and iflue thereupon, and verdid for 
plaintiff; and upon motion in arreſt of judgment, adjudged, 
that this being after verdict, and it appearing upon the record that 
the defendant broke the cloſe, it ſhould be amended. But this 
principal caſe is upon a demurrer, and the matter does not appear 
well laid before upon the record, becauſe no church is 1 
| ore ; 
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refore 3 therefore for this reaſon the declaration is ill, and the word 
-adi# cannot be rejected. But the whole court reſolved, that 
the averment was ſufficient, for they would reject the word prae- 
Agde as ſurpluſage. And Powell juſtice cited Hardr. 330. as a 


caſe of the ſame nature. 


2. The ſecond point was, whether by this union the appendancy _ 


of the vicarage of St. Anne's Blackfriers to the rectory was de- 
ſtroyed ; for if it were, it would be fatal to the plaintiffs, becauſe 
there were not ſufficient words in the grant of Sir Thomas Gouge 
to convey an advowſon in groſs to the plaintiffs, and conſequently 


the plaintiffs had no title. 


3. The third point was, whether the declaration was good, not- 
withſtanding that the plaintiffs had not ſhewn any preſentation to 
the church of St. Anne Blackfriers? And as to the ſecond point, 
Powell juſtice was of opinion, that the appendancy was not de- 


ſtroyed, but that the right of preſentation every ſecond turn to the 


new church became appendant to the rectory, as the vicarage was 
before, For the better clearing of which opinion he faid, that he 
would conſider, 1. What an union was at common law. And 


(by him) at common law, the parſon, patron, and ordinary, might Parſon, pa | 

1 or- 
nk might 
make an 


make union of two weak churches, without the conſent of the 
King. 5 Ed. 3. 26. if they were very poor, becauſe the King's 


concern was very ſmall ; but if they were of reaſonable value, then onion. 


the King's conſent muſt concur ; becauſe an advowſon was a thing 


= which lay in tenure, and might be held in capite, and therefore 
| the King might be prejudiced in his ward; and ſecondly, he might 
= bc barred of a caſual profit, as a lapſe, which in probability might 
happen ſooner where there were two churches, where there 
was but one; but yet the ordinary was the chief actor, and there- 


fore if the conſent of the King was ſubſequent, it was ſufticient. 


Union was made. concurrentibus his quae in hac parte de jure 
requirebantur ; and exception was taken, that it was not ſaid by 
whom the union was made; but it was anſwered, that this was Union of ſpi- 
the act of a ſpiritual judge, and the common law would not exa- 
mine it, no more than ſentences of the ſpiritual court. 11 Hen. 7. 


ritual conu- 
ſance until 
37 Hen. 8. 


8. 26, And at that time the law was very uncertain what churches <p. 21. 
were poor enough, which gave occaſion to the making of the act 


37 Hen. 8. cap. 21. the making of which act gave juriſdiction to 
the common law, to examine if unions were well made. As mar- 
riages, though they were originally alterius fori, yet when the act 
of parliament meddled with them, it gave juriſdiction to the tem- 
poral judge; and therefore 2 Roll. Ab. 778. Mordant verſ. Dobſon, 
che @mmon law took ſo far notice of unions after the act, that 

| judges 
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Operation of 


the union. 


judges granted a prohibition to the ſpiritual court, for ſuing the 
pariſhioners to come to a church upon a union, where the union 
was void. And it was a queſtion, whether this act did not 
exclude all unions at common law? But it was held by three 
judges againſt Popham, that it did not. 3 Cro. 500. My 
408. pl. 599 & 661, pl. 904. 2 Roll. Abr. 778. A. 1. Auſten v. 


Twine. 


2. He ſaid, that he would conſider the operation of ſuch 2 
union, | 


And as to that he ſaid, that it was generally made in time of 
vacancy of the church ; for if the church was full, the a& of the 
ordinary could not prejudice the incumbent, for by the union the 
incumbency would be deſtroyed ; therefore if the church was full, 


the conſent of the incumbent was neceffary. But if the church 


was full, and the incumbent would not conſent, the union could 
not be made de verbis in praeſenti; but it might be made de verb 


in futuro, quando vacaverit, &c. 6 H. 7. 14. And after the union 


the ordinary might compel the pariſhioners, to come to the church 


to which the union was made, and to pay tlieir tithes, by proceſs in 
his court, and no prohibition was grantable. And this was no pte- 
judice to the pariſhioners, becauſe their modus's continued good; 
but the pariſh, as to taxes, duties, rates, reparations of the church, 


Sc. continued diſtin. Hob. 67. The reparations muſt be ſeveral, 


for otherwiſe it might be prejudicial to the pariſhioners, becauſe 


Plurality, 


the old church might be much leſs in proportion than the new, 
But the union made it but one church and one benefice, and it is 
the benefice to which the union is made. 10 Co. 136. Then if 
there is but one benefice, the other is perfectly extindt. But H- 


bart 158. ſays, that if a man hath a benefice with cure, of the 


value of eight pounds per annum and more, he cannot without 


qualification and diſpenſation procure another with cure to be united 


to it afterwards, although they make but one benefice. And it 
ſeemed to him, that the opinion of Hobart was good law. 2. What 
becomes of the: advowſon ? The advowſon, ſaid he, is but the 
right of preſenting an incumbent to the church or benefice ; then 
if there is after the union but one church and one benefice (as 18 
proved before) then there could be but one advowſon, and that is 


of the church to which the union is made. 


z. He ſaid, that he would conſider the difference between te- 


nants in common and coparceners of advowſons, and patrons of 
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compoſition be according to common right or other wiſe. 
| their poſſeſſions are ſo joint that they cannot uſurp one upon an- 
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1. By tenants in common (he ſaid) he did not mean, where a Tevantsin 
common of an 


man ſeiſed in fee of an advowſon accepts a fine of it, and grants en 
and renders every ſecond turn; but where a man ſeiſed in fee of an 
advowſon grants a moiety of it. In ſuch caſes the writ of right 

muſt be de medietate advocationts, But where one church has two 

ſeveral incumbents, and two ſeveral advowſons, and each of them 

has a diſtin& moiety of the tithes, there the writ of right muſt be 

de advocatione medietatis ecclefiae, and the quare impedit in this 

laſt caſe ad medietatem ecclefiae or ecclefiam ; but in the caſe of te- 

nants in common they muſt all join in quare impedit "ga inſt a 
ſtranger ; and ſo if the one uſurp upon the other, the has 
no remedy ; but if they do not join in the preſentation, the biſhop 
may refuſe to admit the preſentee. | 


2, In caſe of coparceners of an advowſon, their right is ſeveral, Coparceners 
and therefore becauſe the advowſon is but one, the writ of right of don. 
muſt be de medietate advocationis; but their poſſeſſion is partly 


joint and partly ſeveral ; for if they all join in a preſentation, the 


biſhop is bound to accept their preſentee, and if they are diſturbed, 
they ſhall join in guare impedit; but if they do not agree among 
themſelves, the biſhop may refuſe all their preſentees; but if the 
eldeſt preſent alone, the biſhop is bound to accept her preſentee by 
particular privilege which ſhe hath, which privilege goes to her 


| aſſignee, Sc. But if they make compoſition (which may be by 


farol) if a ſtranger uſurp, ſhe againſt whom the uſurpation is 
made may maintain a guare impedit againſt a ſtranger, whether the 
But 


other, no more than tenants in common. 

3. Patrons of united churches have alſo ſeveral rights, and there- Patronsof uni- 
fore the writ of right ought to be de medietate advocationts ; and ted churches. 
their poſſeſſions are alſo ſeveral, ſo the one may uſurp upon the 
other, and drive him to his quare impedit; and each of them, if 
he be diſturbed, ſhall have his quere impedit againſt a ſtranger. 80 
that tenants in common have ſeveral rights but joint poſſeſſions ; 
coparceners ſeveral rights but poſſeſſions partly joint and partly , 
ſeveral ; but patrons of united churches have both rights and poſ- 
ſeſſions ſeveral. To prove which diverſity he cited 33 Hen. 6. 1f. 

5 Hen. 7. 8. 14 Hen. 6. 15. Co. Li. 186, 3 Cro. 688. Wind- 
er's caſe, Co. Entr. 489. which laſt books prove, that though in 
caſe of united churches there is but one advowſon in right, yet 
every patron has the whole advowſon to his turn; but the writ of 
right muſt be according to the right. See Moor 867. Dier 299. 


"Eee” 4. He 
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Arnerdancy' 4. He ſaid he would conſider, what would deſtroy an apper. 
- 3 If an advowſon by act of the party be once 8 
. the manor to which it is appendant, though but for an inſtant, jt 
becomes in groſs, and the appendancy is deſtroyed for ever. And 

therefore the difference is, if a man ſeiſed of a manor to which an 

advowſon is appendant, accepts a fine of the advowſon, and grant; 

and renders every ſecond turn, by the alternate turn the appen- 

dancy continues. But if he levies a fine of the advowſon, and 

accepts a grant and render, the appendancy is totally deſtroyed, 

becauſe there was an inſtantaneous ſeverance. So if there be two 
coparceners of a manor, to which an advowſon is appendant, and 

they make partition of the manor, without taking notice of the 

advowſon, the advowſon at each turn continues appendant ; but if 

they make expreſs exception of the advowſon upon the partition, 

it becomes in groſs. If they make partition of the manor, and 

the demeſnes are allotted to the one, and the ſervices to the other, 

the manor is deſtroyed, and the advowſon becomes in groſs. But 

if the one dies without iſſue, ſo that the demeſnes deſcend to her 

who has the ſervices, or vice verſa, the manor is revived, and the 

advowſon becomes appendant again, becauſe it was by a& in lay, 

So that the diverſity is, where the ſeverance is by a& of law, and 

where by the act of the party. 17 Edw. 3. 38. 12 Hen. 5. x, 

8 Co. 79. Bro. Quare impedit 118. Co. Li. 122. The queſtion 

then will be, if the union be an act in law? And he was of opi- 

nion, that it was, becauſe it is made by the ſpiritual judge, who is 

the chief actor in it. And though the advowſon be deſtroyed by the 

union, yet when it is ſevered in turns, each turn becomes appen- 

dant ſtill, becauſe it is done by act in law, which does not alter 

the nature of the thing. And that union does not deſtroy the ap- 

3 Co. 686. pendancy, he cited Dier 259. as an expreſs authority, and Wind. 
ſor's caſe is an authority in point. For that was a quare impedit 
for a church united as appendant, as appears by 3 Co. 688. If 
then at common law union would not deſtroy the appendancy, 
much leſs will an act of parliament do it, which is an act of the 
higheſt law, which deſigns to do no wrong to any, but only to 
take away the incumbency, and give to each a ſecond turn inſtead 
of it, and in the ſame plight, as he had the advowſon before. 
Therefore he was of opinion in this caſe, that this act of parlia- 
ment had not deſtroyed the appendancy, but that the plaintiffs had 
good title to preſent every ſecond turn by the grant of the rectory. 


Union of ws But Nevill juſtice and Treby ebief juſtice againſt this for the 
churches, of defendants argued, that the appendancy was deſtroyed by the 
»ppendant to union, and then nothing paſſed by the grant of Sir Thomas Gouge 


von to the plaintiffs. For the ad quam, &c. conveyed nothing, if ther 


appendancy. 
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originally the ſubject of the canon law, concerning which there 
are many rules Which have been received by the common law, and 
thereby became part of it, for the interpretation of which, regard 
might be had to the ſpiritual Jaw, in which they were firſt uſed, 
3 Cr. 501. And in foreign countries rights of advowſon and pa- 
tronage are determined in ſpiritual courts, but our common law 


admits of no ſuch thing. 2.? 2 Inf. 273. 


was no appendancy. And Tech chief juſtice faid, that union was 


Linwood provinc. 159. conſtitution. Othonis 35. ſays, that by Uaion, bow 


union the church which is united is extinct, and of the two bene- er 


fices the more worthy ſhall be retained; and all unions ought to be 
perpetual and unlimited, and by conſent of all the f con- 
cerned ; but the patrons are more than conſenters, for they ex- 
tinguiſh an old intereſt ; for the church united is a new thing 


created, and there is another patron and patronage created than 


were before; ſo that this church is not the ancient rectory nor vi- 


carage, but novum aliquid tertiam compoſed of both; and he who 


is made patron by the ordinary (for the patronage may be limited 
as well to one as to both) may have a quare impedit, though he 
has not had execution by preſentment, 50 Edt. 3. 27. 4. So that 
it muſt be a new advowſon, which is created; and not the old, 
which continues. And this new advowſon is not appendant, 
neither in reſpe& of the one nor of the other; but it is like the 


tes t 


caſe of an eſcheat; where Blackacre is held of the manor, and x1... 


eſcheats, it is incorporated and become parcel of the manor. So 


that the vicarage here is extinct and the advowſon alſo (and if the 


vicarage were not extinct, it would be againſt the plaintiffs, for 


then 4 impedit ought to be brought for the vicarage) and 


inſtead of the vicarage every ſecond turn is given to preſent to this 
new church, which is in groſs, and cannot be appendant. And it 


| ſeemed to him, that the patronages of the diſtin& pariſhes were 
annihilated, and a new advowſon created, which ſhould go every 


ſecond turn to the ſeveral former patrons, which is a new advow- 
ſon in groſs. And though it might be objected, that there was 
here the agreement of all parties, that the ſecond turn ſhould come 
inſtead of the vicarage, and in the ſame plight as that was. He 
confeſſed, that union was. wholly by agreement. Doctor and flud. 
116. b, and the parties have power to appoint the turns, but not 
to make an appendancy, for no conſent, but time immemorial 


and paſſes in grants under the words cum prrtinentiis. It is true, 
that in pleading there is no need to lay a preſcription, 4 Co. Tir- 


ringbam's Caſe. But it muſt be always taken that it was by preſcrip- 


tion, Dier 199. Then there cannot be here any appendancy, 


W Þ<cauſe the beginning of this new church and advowion is well 


known, 


only, can do that. Appendancy conſiſts wholly in preſcription, appendancy. 
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known, and ſhewn in the declaration. Beſides, that it is impoſ. 
ſible to make a new church appendant, for that would be in e 

to make that which is done at this day, to be done long ago, 4; 
to the caſe of Dier 259. which is the only caſe, where quare in. 
pedit is brought upon a united church; the words of the book are 
Et iſint ſemble en Pautre caſe per J opinion d qſcuns] which imply, 
that others were of a contrary opinion. 2. This point of ap 

dancy is an unneceſſary queſtion there, as appears by reading the 
S h EY | — 


Objection. Windfor's caſe. 3 Cro. 688. 


Anſwer, That was not a church united, nothing of it appear 

in any of the other reports of the caſe, nor in the record itſelf, 

but it ſeems to be an imaginary diſcourſe of Croke; but yet there 

were the words adbuc pertinet, which are wanting in this caſe; 

but there was no neceſſity there, to ſpeak of an union, for he 

would ſuppoſe (which is not at all improbable) that there were 

two lords of two adjoining manors, who contributed to the build. 

ing of the church ; the one contributed more by one part than the 

other, and ſo reſerved to himſelf two turns, and the other lord 

had the third turn; ſo that there was no neceſſity to reſort to 

 Croke's imagination of a union, to maintain the declaration in 
Windſor's caſe ; but this ſuppoſition is much more probable and 

agreeable to the rules of law, for patronum faciunt dos, aedificatis 

| fundus. Heretofore it was doubted, whether the advowſon of the 
Advowſon of Vicarage was appendant to the rectory, 17 Ed. 3. $51. and it wa 
a vicarage ap · long before a vicar obtained the repute of a corporation; but it is 
benannt tos now ſettled, that it may be appendant to the rectory ; and Ci 


88388 8gvS=n=>Ss 


manor. 


vel Ab. ſays, that it may be appendant to a manor. 
231. pl. 14. | 
As to the diverſities taken by Powell juſtice between tenants in 
common, and coparceners of advowſons, and patrons of churches 
united, he ſaid that the books were clear, and he agreed with 
them. But compoſition, he ſaid, might make an advowſon ap- 
pendant to become in groſs, but not e contra, *' © 3 


1 | If a man brings guare impedit for an advowſon appendant to: 
i | manor, he has no neceſſity to ſhew preſcription for the appendar- 
38 cy, but may fay generally, that he was ſeiſed of a manor, to 
1 . which the advowſon is appendant. In the fame manner in thi 

| | caſe when the plaintiff has once executed his turn by preſentment, 
uare impedit in quare impedit afterwards he has nothing to do, but to ſhew, and 
vpon union. ſay, that he was ſeiſed of every ſecond turn ut in grofſo, and bu 
no need to derive his title higher. Vaugb. 2. 3 Cro,.811, 3 Lem. 


Obje&tion 
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Obſection. This would do a wrong, to deſtroy the 


appendancy, 


and convert it into an advowſon in groſs. | 
| 1 An advowſon in groſs is as beneficial as an advowſon 


ndant, and this turn given by the a& of parliament comes in- 


of the vicarage, but cannot be appendant, becauſe it is impoſ- 
42 fince all — knows that it begun but by the act. And 
though the A t, x A fa 
| when an act concerns a particular eſtate, it is but a higher ſort of cerning a par- 
. And then if it makes uſe of the terms of the chr 


union is by act of parliament, it is not material; for A gatate con- 


higher 


mon law, the court ought to make ſuch conſtruction as the com- way of c 
mon law would have made. For which reaſons he was of opinion, verance. 


that the appendancy was wholly deſtroyed. 


As to the third point, whether the declaration was = notwith- 


| ſtanding that no preſentation was laid to the church of St. Anne Preſentation 
Blackfr1ers, all the court was of opinion that the declaration for 


in guare impe- 
this fault was ill, and therefore that judgment ought to be given hy 7 


Powell juſtice ſaid, that a preſentation to a church is the only « not. Ate; 


poſſeſſion. A grant will veſt a title in the grantee, but giething 376. 2: 


will give poſſeſſion but a preſentation. Then it would be abſurd 
to maintain a poſſeſſory action without a poſſeſſion. Therefore a 


ſentation is always neceſſary for the maintaining of a guart im- 
| 25 except in ſome 11 caſes; as if a man found a church, 
and before he preſents he is diſturbed, he ſhall maintain a qπνπ]t , 
impedit without ſhewing a preſentation, by ſhewing the ſpecial 
matter. So if a church has been appropriated time whereof, Ge. 


ſo that none knows who was the laſt incumbent, if the appropria- 


tion be diffolved, ſo that the church reverts to the heir of the firſt 


founder ; if he be diſturbed he may ſhew the ſpecial matter, and 


| maintain a uare imedit without ſhewing a preſentation. The 
fame law if a man be diſturbed after recovery in a writ of right of 

advowſon, before he has | ory though heretofore it was a 
| in 


queſtion, So where the | is' intitled by office, that J. S. The King in- 


died ſeiſed of an advowſon, &c. though this does not give the tied by 


King fuch poſſeſſion, as the office gives of lands (for there before a oe. 


| man can controvert the King's title he muſt traverſe the office, but 
in the caſe of an advowſon if the King brings a guare impedit a man 


may controvert his title before he has traverſed the office) ; yet the 
King upon ſuch office may maintain a quare impedrt before preſen- 
tation. But in this caſe a preſentation ſhould have been ſhewn, 
which the defendant might have traverſed. And though it was 


W <bjccted, that the act made uſe of this word patron as defignatio oj, 


FT. perſonae, 
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in law, which ſhould be by ſhewing a preſentation, For if there 


as well in this as in all the other caſes of quare impedit put by 


and proves a title where there is one. Hob. 192. Vaugb. 9, 10. 


General 
pleading diſ- 


allowed. 


Obj. 
Anſ. 


Iſſue, patron neral a word as patron, or not; and there was but one precedent 
or not, keit or of ſuch a general iſſue, which is 28 Afi. 22. But one ought not 


not. 


per ſonae, and therefore the averment that Sir Thomas Gouge waz 


but refers it to the former right; and therefore the plaintiffs, to in- 


Hen. 7. 8. $5 Ed. 4. 5. 6. And though it is objected, that the 
acts ſays [the patron, &c.] and the plaintiffs have averred, that 


For which reaſons he was of apinion, that the declaration was il! 
in this point alſo. Judgment was given for the defendant. 


——— 


verus et indubitatus patronus was enough. The court anſwered 
that if the act intended this word patron as de/gnatio per ſonae, then 
it muſt be an advowſon in groſs, and conſequently the plaintiff; 
would have no title, by the reſolution of the ſecond point. Bur it 
appears, that the act did not deſign it as a deſignation of the perſon, 


title themſelves, ought to make Sir Thomas Gouge compleat patron 


D hommnand 


were an uſurpation upon Sir Thomas Gouge, and the ſecond turn 
had happened during the uſurpation, the uſurper muſt preſent, un- 
til he is removed. And Powell juſtice ſaid, that Raft, Entr. 522. 
was a caſe almoſt in point, and gave great light to the matter of 
the union, and that in quare impedit a preſentation muſt be ſhewn 
before the union, and by reaſon of which defect alone Pecxeell ju- 
ſtice was of opinion, that judgment ought to be given for the de. 
fendant. Treby chief juſtice ſaid, that if the plaintiffs had claimed 
it as the old vicarage, that then a preſentation ought to be ſhewn 


Q. y: ww ©. yt 


Powell juſtice, for preſentment makes a title where there is none, 


10 Co. 33, 34. But as this caſe is, he doubted more of this than of 
the ſecond point ; for the po impedit is not brought for the vicar- 
age which is deſtroyed, but for the new church ; and therefore 
this title to the vicarage ſeems but inducement. But yet he faid, 
that he inclined to believe that the plaintiffs ſhould have laid a pre- 
ſentation, becauſe general pleading is always diſallowed, as . 
caſes upon ſtatutes as at common law. Heb. 295. Jones 6, 11 


A. . za Ceo © © fy, c2cC 2.3 


Sir Thomas Gouge was patron ; yet they ſhould have ſhewn, how 
he was patron, for the reaſons, aforeſaid given by Powell juſtice. 
And though it was objected, that it might be taken, whether he 
was patron or not; he anſwered, it was difficult to traverſe ſo ge- 


to rely upon that book, becauſe pleading was not then arrived at 
any perfection. One cannot take iſſue upon the word heir, Cc. 


Note, Powell juſtice ſaid to Treby chief juſtice, that Holt chief 
juſtice agreed with him as to the ſecond point againſt the opinion of 
Treby. In error brought in B. R. the judgment was affirmed, but 
reverſed in parliament afterwards, as Levinz reports. 


Ludding- 


Luddington ver /. | RE: 
Intr, Trin. 5 Will. & Mar. C. B. Rot. 1567. 
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ſa Eptri of cattle taken in Willoughby, in a place called f- 8. C. 3 Lev. 


field, 11 Nov. 3 Will. & Mar. The defendant makes conu- FL; 204. 


fance as bailiff to Syms, and ſhews' that Sir Thomas Barnaraiſton ;; Danv. Ab. 
was ſeiſed in fee of the place where, Cc. and being ſo ſeiſed 29 183: Kat 


08%. 3 Will. & Mar. demiſed it to Syms, to have and to hold from EA 182 5.4. 

the 29th of October 3 Will. & Mar. until the 25th of March fol- 8 Mod. 256, 

lowing ; and the defendant as bailiff to == took the cattle in the 35% A's: 
The 


place where, &c, damage feaſant, &c. 
of the conuſance, that Armyn Bellingham was ſeiſed in fee of the 
place where, Cc. and licenſed the plaintiff to put in his cattle, &c. 
and traverſes the ſeiſin in fee of Sir Thomas Barnardiſton. Upon 
which iſſue is joined. And the jury find a ſpecial verdict, that Sir 


bid. 383. 


plaintiff pleads in bar Gibb. 21. 


2 Vern. 450. 


' 10 Mod. 403. 


Gibb. 21, 22. 


Michael Armyn being ſeiſed in fee of the manor of Wi/lougbby, where- 


of the place where, Gc. eft et adtunc fuit parcella, made his will, 
by which (after a deviſe of a rent charge out of the ſaid manor) he 
deviſed the ſaid manor to Evers Armyn for life without impeach- 
ment of waſte, and in caſe that he ſhould have any iſſue male, 
then to ſuch iſſue male and his heirs for ever, and if he ſhould 
die without ifſue male, then to Sir Thomas Barnardiſton, nephew 
to the deviſor and his heirs for ever; the jury find, that Sir 
Michael Armyn died, that Evers Armyn entred, and was ſeiſed 
| prout lex poſiulat ; and being ſo ſeiſed ſuffered a common recovery 
to the uſe of himſelf and his heirs for ever; and deviſed this manor 
to Armyn Bellingham and his heirs for ever, and died without ha- 
ving any iſſue, that Sir Thomas Barnardiſton entred, and demiſed 
to ms; that Armyn Bellingham entred upon him, and licenſed 
the plaintiff to put in his cattle, and that he did accordingly ; and 
that the defendants as bailiffs to Syms took the cattle damage fea- 
fant; ef f, Cc. This caſe was argued ſeveral times by ſerjeant 
Pemberton for the 22 and ſerjeant Birch for the defendant in 
Eaſter term 8 Will. z. and by ſerjeant Wright for the plaintiff, and 
ſerjeant Levinz for the defendant in Hilary term 8 Will. 3. And 
now in this term the judges pronounced their opinions in ſolemn 
arguments on the bench. | 


The firſt point that was made in this caſe was, whether the 
eſtate deviſed to Evers Armyn was an eſtate tail, or for life only. 
If it was an eſtate tail it would be clear for the plaintiff, for then 
it would be a common caſe; Evers Armyn tenant in tail, re- 
mainder to Sir Thomas Barnardifton in fee, Evers Armyn may well 

1 : | ſuffer 


1 Point. 


—— 7*. p ̃ ͤp p — —— — — — — 
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ſuffer a common recovery, and bar all remainders. But the 


court reſolved, that Evers Armyn had but an eſtate for life, 


111 


Powell juſtice ſaid, that he would conſider, 1. The cafe a; if 
the deviſe to the iſſue male had been omitted, viz. as if the words 
had been, I deviſe to Evers Armyn for life without impeachment 
of waſte, and if he die without iſſue, then to Sir 7 Bas. 
nardiſton in fee. 2. He ſaid, that he would conſider all the worg, 

collectively as they are in the will. „ 


Tan by inpi- 1. As to the firſt he ſaid, that there were apt words to raiſe an 
cn. . effate tail by implication, as 2 Cro. 415, 448, 655, 695. 9 Co, 127, 
But in all theſe caſes no expreſs eſtate for life was deviſed. But 
where there are words which convey an expreſs eſtate for life, as 
in this caſe, there ſubſequent words will not create another diffe. 
rent eſtate in the ſame party by implication ; for which he cited 
Co. Li. 319.b. Dier 171, 330. 3 Cro. 248. Moor 593. 2 Leon, 226, 3 Cro, 
6 Co. 16,17: 16, Moor 123. 3 Leon. 130. 4 Leon. 41. 1 Mod. 189. 2 Rel. 
Re. 282. 1 Bl. 220. 1 Leon. 159. And though my lord chief 
juſtice Hale in 1 Vent. 230. was of a contrary opinion (to whom 
5 bore a great deference) yet he could not concur with him; ſot 
the books cited by Hale, viz. 1 Roll. Abr. 837. Moor 682. 2 Rol. 
253. Stile 250. depended upon particular reaſons. But 1 Sid. 47, 
Plunket v. Holmes is an expreſs authority for this opinion of his own; 
where a man deviſes to his ſon T. for life, and after his deceaſe, 
if he die without iſſue living at his death, to L. Cc. it was ad- 
judged that T. had an eſtate for life only. But Trely chief juſtice 
in his argument ſaid, that if the deviſe had been to Evers Army 
for life, and if he died without iſſue male, then to Sir Thomas Bar- 
nardiſton, that this had been an expreſs eſtate tail in Evers Armyn; 
becauſe it could not be ſuppoſed, that the deviſor intended to 
make a breach in the eſtate, viz. that Evers Armyn ſhould have it 
for his life, and when he died it ſhould revert to the heir of the de- 
viſor until the iſſue of Evers Armyn were dead, for it could not go 
to the iſſue of Evers Armyn, admitting that it was not an eſtate 
tail in Evers Armyn, becauſe there was no deviſe to the iſſue of 
Evers Armyn, and Sir Thomas Barnardiſton could not have it until 
Evers Armyn was dead without iſſue, and therefore in the interin 
it muſt revert to the heir of the deviſor, which was apparently 
againſt his intention. Beſides, that (by him) tenant in tail in 
many reſpects is but a bare tenant for life, as to charge, &c. And 
though the words without impeachment .of waſte were added, 
that will not. hinder it from being an eſtate tail. For which he 
cited Old Bendl. 31. pl. 126. as expreſs in point. Note, That is 
a limitation by fine. | ED | 
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As to the ſecond, Powell juſtice ſaid, conſidering all the words 
collectively as they were in the will, that Evers Armyn had but an 
eſtate for life; and the whole court agreed with him. | And they 
held farther, that the iſſue male of Evers Armyn (if there had been 
any) would have taken a fee-by purchaſe. For, 1. They held, 


that though the word iſſue is ſometimes conſtrued as heirs, and a 


word of limitation, yet in a deviſe it may be a word of purchaſe 
as well as of limitation. When it is taken as a word of limitation, 
it is collective, and ſignifies all the deſcendants in all generations; 
but when it is taken-as a word of purchaſe, it may denote a par- 
ticular perſon, as 3 Cro. 40. Savil. 75. 1 Anderſ. 132. 2 Leon. 3 p. 


To E. 4. for 
life, without 
impeachment 
of 4 3 and 
in caſe he have 
any iſſue male, 
then to ſuch 
iflue male and 
his heirs for 
ever, 


2 Bulftr. 108. prove, that this word iſſue may be defignatro per- 


e. And Treby chief juſtice ſaid, that words leſs apt had been 
uſed, and allowed good, for words of purchaſe. 1 Co. 95. 6. 
Feoffment to the uſe of A. for life, and after his death to the uſe 
of his heirs, and the heirs females of their bodies; the word heirs 
was allowed for a good name of purchaſe. So 1 Co. Archer's cafe. 
And yet heir is more naturally appopriated to limitation than to 
purchaſe ; but becauſe it appeared that the intention of the parties 
was to uſe it as defignatia perſonae, and a word of purchaſe, it 
was allowed good. Much more ſhall the word iſſuè be allowed 
a good word of purchaſe, . where the party intends that it ſhall be 
fo, and that intention is apparent. But the chief caſe upon which 
they relied, was the caſe of Clerk v. Day, 1 Roll. Ab. 839. 3 Cre. 
313. Owen 148. Moor 593. the record of which they had ſeen; 
and though no judgment is entred jr the roll, yet Moor (who 
reports the caſe as depending more than a year after the time of 
which the other reporters make mention, and who probably reports 


tit more exactly, for Croke was then but a young reporter, and Rolle 
reports it but by hearſay, for then he had not begun to ſtudy the 


law) reports, that judgment was given. And that caſe is a ſtronger 


caſe than this in queſtion; and Hale chief juſtice mentions the ſame 
caſe in 1 Vent. 232. and ſeems to allow it. The ſecond queſtion 


then will be, whether the intention of the teſtator appears in this 


caſe, that the word iſſue ſhould be defignatio perfonae, or whether 
he defigned it to be a word of limitation? And they held, that 
the teſtator deſigned it to be a deſcription of the perſon, becauſe he 
added a farther limitation to the iſſue, v:z. and to the heirs of ſuch 


E iſſue for ever. In the caſe of King v. Melling, Hale chief juſtice 


ſaid, if the limitation had been, to the iſſue of the iſſue, or the heirs 
of the iſſue, in that caſe the word iſſue ſhould be taken as 4% 
F$natio perſona, and the iſſue had been a purchaſer. 3 Keb. go, 100. 
And Treby chief juſtice ſaid, that this caſe is diſtinguiſhable from 


G g g 0 then 


; all the other caſes; for the words are, if he ſhall have any iſſue, 
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then to ſuch iſſue, Cc. Now the words [ſhall have] are cong. 


tional, and have reſpect to the birth of a ſon not then in eſe, and 
Peviſe to E. the word any is all the ſame as one. Then in common ſpeech when 


A. for life, a man has a ſon, it is ſaid, that he has iflue; ſo chat it is almoſt 


du if be the ſame thing as if he had ſaid, if Evers Armyn ſhall have any one 


any iſſue, o ſon, And this is not a ſtrained conſtruction, conſidering all the 
ſuch iſſue and eircumſtances of the caſe, for in Burchet and Durdant's caſe the 


—— expounded the words [heir then living] to be all one as the 


ſue two ſons ; word ſon * Then in this caſe, if it had been the word fon, it had 
per Trey been without controverſy. And though it was objected, that iſſue 


chief juſtice, 


the eldeſt will is a collective word, and that if Evers Armyn had had two fans, 


take a fee; jt had been uncertain which of them ſhould take; he agreed, that 


3 iſſue was a collective word, but ſometimes alſo it was taken ſimply; 
will tate, if and when it ſhall be the one or the other, muſt be determined by 
E. 4. bas o the circumſtances of the caſe; and therefore in this caſe the firſt 
the deviſe. ſon ſhould have taken. But Powell juſtice ſaid, that if Evers 
to the iſſue of Armyn had had two ſons, and then Sir Michael Armyn had deviſed 
E. 4. to the iſſue of Evers Armyn, both the ſons of Evers Armyn would 
have taken; becauſe iſſue is a collective word, and it would not 
have been void for uncertainty, as is ſaid, 3 Cro. 747. 2 Anderſ. 
134. which caſe he denied to be law. And Bridgman chief juſtice 


of the common pleas had denied the ſame caſe heretofore, in the 
caſe of Bate and Amberſt v. Norton. 2. The court ſaid, that if 


this ſhould be conſtrued an eftate tail in Evers Armyn, fome of 
the words in the will muſt be rejected, as, 1. The clauſe without 
impeachment of waſte, for every tenant in tail is diſpuniſhable of 


waſte, 2. The word heirs limited after iſſue male; which will 


apparently oppoſe the intent of the deviſor, for he intended that 
all the daughters of ſuch iſſue ſhould inherit, for the words will 
convey a fee to the iſſue ; but if it ſhould be made an eſtate tail in 
Evers Armyn, all the daughters of the iſſue would be excluded, 
becauſe it muſt be an intail male, if it is any intail. . 


Objection. It was objected at the bar, that it was the deviſor's 


intent, that every iſſue male of Evers Armyn ſhould take; but if 


the court conſtrue this a purchaſe in the iſſue male, then a poſthu- 
mous ſon of Evers Armyn cannot take. For if he could take, it 


muſt be, either by way of contingent remainder, or of executoryỹ 


deviſe. Not the firſt, becauſe the remainder will not veſt before 
the particular eſtate determines, vi. before the death of Evers 
Armyn. And executory deviſe it cannot be to ſuch a poſthumous 
ſon, becauſe it will not happen within the uſual time allowed for 
executory deviſes to take effect, which is but the ſpace of the life 


of one man then in efſe ; but this would be too long a time, being 


alter the death of Evers Armyn. 
Anſw, 


5 i igfggarn mga . wg. wmwmy mui. co. of .i..o > 
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tent of the deviſor might be otherwiſe, yet his intent could not 
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Anſw. But to this objection Powell juſtice ſaid, that there were Executory 
two ſorts of executory deviſes ; the one where the intire eſtate paſſes dee. 


out of the deviſor, as 2 Cro. 590. Pells and Brown's caſe. 2 Roll. 


217. (which Treby chief juſtice ſaid was properly the execu- 
= bath the Fad ſort 4. a ſort of future deviſe, "In which in 
the mean while the land deſcends to the heir of the deviſor, as 
Hainfworth and Prety's caſe, 3 Cre. 919. and the time allowed 
for ſuch to take effect, was no more than one life then in eſſe. 
But Powell juſtice ſaid, that if this had been a deviſe to ZversDeviſetoE.4. 
Armyn for life, and if after his death he ſhould have a poſthumous 1 Aly ; and 
ſon born by his wife, then to ſuch ſon and his heirs, and if not, death Fm 
then to Sir Thomas Barnardiſton in fee; he was of opinion, that ſhould have 
if Evers Armyn in ſuch caſe ſhould have a poſthumous ſon, he * Poſthumous 
would have taken by way of executoty deviſe ; for though this him and bis 
would not happen within the life of Evers Armyn, yet happening bein: and if 
ſo ſhort a time after the death of Evers Armyn, as it muſt be to be 5.1 in fre, 
the ſon of Evers Armyn, he was of opinion, that this would have a pottbumous 


been a good executory deviſe. But Treby chief juſtice doubted ſon will take, 


much of that, and was of opinion, that the time allowed for exe- . 


cutory deviſes to take effect ought not to be longer than the life of per Trely chief 
one perſon then in eſe ; and ſo it was held in Snow and Cutler's caſe. Jil fe, 

But in this caſe the whole court was of opinion, that this was a con- SON - 
tingent remainder to the iſſue of Evers Armyn in fee; and there- 

fore a poſthumous ſon could never take for want of a particular 


| eſtate to ſupport the remainder, until he came in . And if the 


limitation had been to the firſt ſon, it had been the ſame thing, for 
a poſthumous ſon there could not have taken ; and though the in- 


Contingent 


controul a rule of law ſo ſtrongly eſtabliſhed, that a contingent re- were fh 


mainder ought to veſt during the particular eſtate, or eo inſtante 
that it determines. And for theſe reaſons all the court held, that 
Evers Armyn took an eſtate for life by this deviſe, remainder con- 
tingent to his iſſue male in fee. 


2. ou The ſecond point was, whether this eſtate limited to 
Sir Thomas Barnardiſion was a remainder veſted, or contingent, or 
an executory deviſe. It it was a remainder veſted, then Evers 
Armyn being but tenant for life, by his recovery had forfeited his 
eſtate, and Sir Thomas Barnardiſlon might take advantage of it; 
or if it was an executory deviſe to Sir Themas Barnardiſton, 
the recovery will not bar it; but if it was a contingent remain- 
_ then it was deſtroyed by the recovery ſuffered by Evers 
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Sovntcher Newil juſtice was of opinion, that this was a remainder veſted in 
velled or con- Sir Thomas Barnardiſton, for which he relied upon Hutt, 18. 


tingent. 


Napper v. Sanders, Cro. Car. 363. And as to the caſe of Plunkes 
v. Holmes, 1 Sid. 47. he ſaid, that admitting it to be law, it gif. 
fered from this caſe; for there it was one intire clauſe, but here 
there are intervening clauſes between the deviſe to Evers Arm, 


and that to Sir Thomas Barnardiſton; wherefore he was of Opinion, 


that the recovery was a forfeiture of the eſtate of Evers Arnyn, and 


that Sir Thomas Barnardiſton might take advantage of it, and con. 


ſequently that the judgment ought to be for the defendant. But 
Treby chief juſtice and Powell juſtice held, that this was a plain 
contingent remainder; and though Evers Armyn forfeited his eſtate 


upon the recovery, yet it deſtroyed the contingency. For where 
2 contingency is limited to depend upon an eſtate of freeholg, 


3. Lev. 408. 


« Lev. 11. 


which is capable to ſupport a remainder; it ſhall never be conſtrued 
an executory deviſe, but a contingent remainder. 2 Saund. 388. 
and Reeve and Long's caſe, adjudged in C. B. and affirmed in B. R. 
upon error brought ; though the judgment was reverſed in the 


| houſe of lords, but, &c. For executory deviſes are only admitted 
in caſes of neceſſity, with caution that they do not introduce any 


inconvenience, as perpetuities, &c. Co. Li. 18. 1 Co. 85. Vaugl. 


'296. The firſt remainder therefore in this caſe was a contingent 


fee to the iſſue male of Evers Armyn; and this remainder to dit 


Thomas Barnardiſton is contingent alſo, not contrary to, but con- 


current with the former, according to the notion in Plunket and 
Holme's caſe (intr. Hill. 1658. B. R. Rot. 521.) and is a contin- 
gency with a double aſpect. For if Evers Armyn had had iſſue 


male, then the remainder had veſted in ſuch iſſue male in fee; if 


he died without iſſue male (that is to ſay, ſaid Treby chief juſtice, 
if he never had iſſue male) then to Sir Thomas Barnardiſton in fee. 
And theſe are not remainders expectant, the one to take effect after 
the other, but are. contemporary. And as to the objeCtiov, that 
this differs from the caſe of Plunket and Holmes, becauſe there were 
intervening clauſes, they anſwered, that that would make no dit- 
tercnce. | | 


And as to the objection, that this remainder was veſted in Sir 
Thomas Barnardiflon. i 8 e 
They anſwer, that after a contingent fee 1 limited, no ſubſe- 


quent limitation can be veſted. 10 Co. 85. Leonard Loveis's cafe. 
But the deviſe here to the iſſue male is a fee, as before is ſaid, and 


therefore the remainder to Sir Thomas Barnardiſton could not veſt. 


But where the mean eſtates are particular eſtates (whether they 


Q © 


* 


ſeiſin of Sir Thomas Barnardiſton, which he had gained by abate- 
| ment, was avoided ; and fo the iſſue for the plaintiff. And there- Adjudged for 
| fore judgment was given, that the plaintiff ſhould have return, eis gt 
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are veſted or not) a remainder limited over may veſt, And the 
caſes Hutt. 118, and Cro. Car. 303. are of mean particular eſtates, 
and therefore there the remainder might well veſt ; for in the latter 
caſe (which is ill reported by Croke) it appears in L:7tlet. Rep. 1 59. 
that the meſne eſtate was adjudged an eſtate-tail ; and therefore 
that will be no authority to govern this caſe. Therefore they con- 
cluded, that Evers Armyn, having deſtroyed the contingent re- 
mainder limited to Sir Thomas Barnardiſton by the recovery, gained 
v fee; and though it was tortious, yet it will be good againſt all 
perſons, but the right heirs of Sir Michael Armyn the deviſor. 


Serjeant Levinz objected, that upon this verdict the plaintiff ot. 
could not have judgment, for when Evers Armyn ſuffered the re- For whomthe 
covery, and entred, having forfeited his eſtate for life, he became found? 
 difſeifor ; then when Sir Thomas Barnardiſton entred, he was a 
difeiflor ; then when Armyn Bellingham entred, claiming by the 
deviſe of the diſſeiſor, he could not be in at a better condition 
than the diſſeiſor was, and therefore when he entred he was a dif- 


| ſcifor; ſo that Sir Thomas Barnardiſton was ſeiſed in fee at the 


time of the demiſe to Syms; and whether it was a rightful or a 
tortious ſeifin, againſt a diſſeiſor, is not material. And therefore 


the iſſue is found for the defendant. 


But to this objection the court anſwered, that Armyn Belling- Ani. 
ham centred by title; for admitting that Evers Armyn was a diſ- 
ſeiſor, yet he had right againſt all perſons except the diſſeiſee, 


and conſequently his deviſee has the fame right; and then the n, $19, 


420. 


g : 3 » of Evers Ar- 
Sc. For judgment is entred upon the record for the plaintiff, „hn in parlia- 

i | a a ; ment, A. D. 
1717. inter 
Barnardi/!on 
and Carter. 


DErjeant Pemberton moved to amend a fine, in which Sir W 
) Firth was conuſee, and Sir  Manwaring conuſor, which ed. | 


| was levied of the manor of Ighfield, where the deed, which de- N. thit is 


clared the uſes, was of the manor of 1phtfield, which was the true . 
name. And it was amended. . „ E.. 
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Britt qui tam weſ Rothwell, + 
I.nntr, H. 8 Pill. 3. C. B. Rot. 1608. 


$ C.'Lutw. E | HE plaintiff brought an action upon the ſtatute 21 Hen, 8. 
140. I . cap. 13. for 25. for non- reſidency by the defendant for 
ARien ypon five months. The. defendant pleaded a former action depending, 
at. 21 Hen. The plaintiff replied, that it was brought by fraud, &c. And iſſue 
8-6P-'13- thereupon and verdict for the plaintiff. And Jenner ſerjeant 
Lev. 296. moved in arreſt of judgment, that the plaintiff has miſrecited the 
14 Mod. 602. ſtatute, For he ſays, that by a ſtatute made at the parliament, 
Aae g. held and begun the third of November 21 Hen. 8. at Weſtminſter, 
held at Londen, fe, whereas there is no ſuch ſtatute ; for the parliament was held 
-not at J" 75 the third of November at London, and was adjourned afterwards 
lers Nes to Mefiminſtar, and he cited 3 Cro. 853. Bond v. Tricket. And 
ſerjeant Mrigbt of the fame fide, produced a copy of the writ of 
ſummons, which was to appear the third of Nævember at Bride 
well in London; and ſo is the title of the act upon the parli 


liament 
rolls. Leuinz e contra for the plaintiff, ſaid, : that all the 2 
bi 


dents are as the plaintiff has declared. Raft. Entr. 599. 1. 

Entr. 414. expreſs. And the defendant in his plea has pleaded 
the ſtatute, as the plaintiff has done in his declaration. And the 

liament might meet the third of Nævember at London, and 
n the ſame day to Vęſtminſier. But he confeſſed, that 
„ Huster the ſureſt way of N is to ſhew, that the parliament was 
& 130. held ſuch a year of the King, without taking notice of the com- 
Cro.Car. 232. mencement, which is good pleading. And as to the caſe in Cale, 
bell lun the exception was taken there, but what was done upon it nw 
ear of the conſtat. But Wright anſwered, that it appeared by the printed 
King without ſtatute book, that the parliament was not ele at all at Weſftmin- 
Cong = Fer the third of November ; for it is ſaid, that it was prorogued 


-COMmEence- 


See 2 Cro. | 
111. Ford 


to 
ment. Weſtminſter, and continued there forty-four days, viz. uſque dd 


the ſeventeenth of December. Now there are forty-four days ex- 
Uſpue at ſuch cluſive of the third of November. For the u/que ad in ſuch caſes 
a day in cale3 of acts of parliament always includes the day to which the ſur 
liament al | ad is applied ; to which the court agreed, but in all other caſes the 
ways includes g ſ que ad is excluſive of the day; but in caſes of acts of parliament 
Other esl it is uſually Laid, that the parliament was held ur ad ſuch 
excludes it. day, die it was prorogued. And Treby chief juſtice faid, 
Prorogation is that the word proragation was not found upon the rolls, until 
not found 'n the time of Edward the Fourth. But as to the principal caſe, the 
the time of Court (aid, that they ought to be very nice, how they proceeded 
Edw.4. in this caſe, ſince there are many precedents of the ſame nature, 

and therefore curia adviſare vult, Then it was moved on the 
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behalf of the defendant, that a recordatur might be entred, to 
hinder any alteration of the record. But per curiam, that practice 
is not now in uſe. But Cook chief panes Seem, that the uſe . 
heretofore of entring a recordatur was, recordatur, that this re- N 
cord is without alteration or interlineation; and then if there were 
amy alteration afterwards, it would appear upon the record, to 
have been made after the recurdatur entred. But now the practice 
is, to make a rule of court, that all things ſhall continue in 
fatu quo; and then it ſhall be tried by afidevit, whether there 1 
| has been an alteration or not. Pf. 343, 3v2. KN 


— 


v. Lee - 


Alſe judgment was brought, to reverſe a judgment of an in- gurifdidion of 
| ferio 4.459 where the plaintiff declared, that the defendant — 
being indebted to him in ſuch a ſum for money before to him v Sund. 73, 
fent, he aſſumed to pay him at ſuch a place infra Juriſdictionam thee Wal- 
curiae, The defendant pleaded, nor afſumpfit infra ſex amos.\coope. in 
And upon iflue joined, verdi& for the plaintiff, and judgment. F. B. Baer 
And exception was taken, that it is not faid, that the money was 37. Gen FM 
lent infra juriſdiftionem curiae. And for this cauſe the judp- determined 
ment was reverſed, For, eee W the debt th cake - 
tory, and is a debt in every part of E „ yet it ought to Aa 
hid, to ariſe within the juriſdiction of the inßerior court. © But if ef. Wie, 
the plaintiff had ſhewn, that the money had been lent 7nfra ju- Pu. 10. 
riſdictionem curiae, or if it had been for goods there fold ; the 
| plaintiff would have had no need to ſay, that the defendant aſ- 
| ſumed to pay infra juriſdittionem curiae ; becauſe the law creates 
the promiſe upon the creation of the debt; which debt being 
within the juriſdiction, the promiſe ſhall be intended there alſo. 


— 


Earl of Hereford verſus Syly. 5 


Reſpaſs for taking of a boat. The defendant pleads, that Demurrer 

it was wrecked, and caſt by the ſea upon the cloſe of the mn | 
Plaintiff, and that the defendant ſeiſed it as belonging to the King. . 66 

he plaintiff replies, and -preſcribes for wreck. The defendant £ Rap. 104- 
demurs. And motion was made, that the defendant might waive vt s 
his demurrer, becauſe the King was coriterned, and take iſſue. 10 Mad. 2 
But per curiam, that is, when the King is party to the record, 1 Vent 15. 
he has ſuch a prerogative ; but every perſon, who ſets up a TA 
oe the Kings Has "ach, 6a "the defentene dens to hls But 


- 


Drinkwell 


accordingly, 
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Drinkwell very. Fowkes, 
Eſtoppel by EBT upon Judgment. The defendant pleaded in abatement. 
the ba of the. that a writ of error was ſued ſuch a day upon the judy 
original, | 


ment, which writ of error is ſtill depending undetermined, G.. 
The plaintiff replies, that the original in debt was ſued, before 
the writ of error was ſued, as appears by the tee of the original. 
The defendant rejoins, that the original bore zeffe ſuch a day 
which was before the writ of error was ſued ; but that in fac the 
original was not ſued out until ſuch a day, which was after the 

- writ of error was ſued. The plaintiff demurs, ſuppoſing that the 
defendant was eſtopped by the teſte of the original. And of that 
opinion was Treby chief juſtice, who. cited this caſe as adjudged; 
| Debt was brought upon a penal law, which by the ſtatute ought 
to be ſued within a year; the defendant pleaded the ſtatute, and 
that one year was clapſed before the ſuing of the action, Ec. the 
plantiff replied, that he ſued an original zefe ſuch a day, which 
Was within the year; the defendant rejoined, that though the writ 
Poſt. 409.486. bore feſie within the year, yet it was ſued after the year; the 
plwaintiff demurred ; and adjudged by the whole court, that none 
ales ſhall be admitted, to aver, that an original was ſued at any time 
Newton, Contrary to the e. But Powell juſtice was of the contrary opi- 
Mic. 20 Geo. nion, and ſaid, that if a man is arreſted, and afterwards a writ i 
2. B. K. ſued with a 7e/e antedated; in falſe impriſonment this may be 
| avoided by pleading. Ajcur natur. e ie 


Braithwait ver). Matthews. C. B. 
240-397-423. I Altheres libelled againſt Braithwait in the ſpiritual court, fir 
having faid; Matthews is a rogue, a cheating rogue, and 


keeps rogues company. Prohibition was granted. 


_ Hilliard ve. Jeffreſon. 
2 A Parſon libelled againſt the defendant in the ſpiritual court d 
York, for having cut elms in the church-yard. Prohibition 
was granted, upon ſuggeſtion, that they grew on his freehold. 


ler 


— —_ 


Faſter Term 


9 Will. 3. B. R 1697. a 


+ 
Ex * 8 4 5 
Sir John Holt Chief Juſtice. 
Fir Thomas Rokeby 
Hir John Turton oFuſftices. 
Hir Samuel Eyre e 
Dr. Greonvelt's caſe. 5 S8. C. x Salk. 
| | | | 144, &c. 
. Carth. 421, 


ſors of the college of phyſicians, was this term brought 56. | 
into the King's Bench by habeas corpus, upon which the Commitment 


gaoler returned, that the ſaid doctor being examined laſt —_ o__ 


vacation, and convict, by the cenſors of the college of phyſicians f phyſicians 
for his ill practice upon the body of J. S. in the year 1692. by for male prac- 

which the ſaid J. S. died, was fined by the ſaid cenſors 20 l. and = ap 5 | 
committed to gaol, until he ſhould be delivered by the faid college, „ 
or otherwiſe by due courfe of law. Upon which return the court vered by the 


| 1 college, or due 
reſolved ſeveral points. | courſe of law. 


D. Greonvelt being committed laſt vacation by the cen- $9”: 


-% 6 7.0 © © FF 2 @ RR. fo - 


1. Ref. That the ſentence or judgment was too general, for 
the cauſe of commitment ought to be certain, to the end that the 
pary may know for what he ſuffers, and how he may regain his 
liberty; if he was committed for the fine, it ought to be until he 
pay the fine; but if the intent of the cenſors was to puniſh him, 
not only by fine, but alſo by. impriſonment, they ought to have 
made them two diſtin& parts of the judgment, by condemning 
* 3 priſon ſo long, and from thence Io until he ſhould pay 
e fine. 1 


2. Ref. That the King is creditor poenae (as Rokeby juſtice 3 S. 285. 

termed it) and that all fines for offenſes de jure belong to him; The King 

becauſe it is his correction, and the publick revenge is in his hands; n.“ 
OE i 1 | | but 
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but yet the King may grant them, as in this caſe he has done to the 
college of phyficians; and in like manner many lords of liberties have 
the fines for offenſes committed within their lordſhip... 


An offenſe be. 3. Ref. That although the fine belongs to a ſubject by the 


ing pardoned 


the ſine is 
pardoned, 


King's grant, as in this caſe to the college of phyſicians; yet the 


King by pardon of the oftenſe before the fine is ſet, may in like 
manner pardon the fine. And as to the objection, that by this 
means the King may make his own grant ineffectual ; the court an- 
ſwered and reſolved, that the King neither by grant nor otherwiſe 
can paſs his power, or extinguiſh that power which he hath to 
pardon offenſes. For per Holt chief juſtice it is a perſonal truſt 
and prerogative in him, for a fountain of grace and bounty to his 
ſubjects, as he obſerves them deſerving or uſeful to the publick. 


And per Rokeby juſtice, as he cannot but have the adminiſtration of 


publick revenge, ſo he cannot but have a power to remit it by his 
pardons, when he judges it proper. Of neceſſity then, when the 
offenſe is pardoned, the fine is deſtroyed, to whomſoever it may 


belong; becauſe the fine is the penalty of an offenſe ; and as there 


is no offenſe where the crime is pardoned, fo there cannot be any 


penalty impoſed for the offenſe. 


4. The fourth point, if the mals praxis of the doctor in the 
ear 1692 was not pardoned by the ſeveral acts of grace which 


have been made fince ; for then the commitment was illegal, tho 


impoſed only for a puniſhment, and not for the fine. And. it was 
argued, that this power of correction in the hands of the college 
was in nature of a private judicature ; inſtituted for the redreſs 
and reparation of thoſe perſons, who loſe their friends by ſuch 


prejudicial means; that it is their ſatifaction and right, as an ap- 


peal is; for this male practice has injured a private perſon, and 
the law allows him caisfaRtion by this puniſhment; the name of the 
King is not uſed in the proceedings, as in an indictment or infor- 
mation ; therefore the offenſe ought to bg.regarded, not as an inju- 
ry to him but to the party, for which this puniſhment is gueſs a 
recompenſe, and therefore cannot be pardoned, no more than an 


appeal. 


But the court reſolved, that mala praxis is a great miſdemeanor 


and offenſe at common law (whether it be for curioſity and expe- 


riment or by neglect) becauſe it breaks the truſt which the party 
has placed in the phyſician, tending directly to his deſtruction. 
But yet the King may. pardon it, as he pardons greater crimes. 
And the proceedings againſt the doctor in this caſe were not, 2 
was objected, for reparation to the party, for that ought to be by 


ht A „ fuk 
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action upon the caſe, nor is it a civil proſecution as an appeal *. 
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but a fort of criminal proceeding for the correction of the doctor 5 
and that therefore it could not be at this time (after ſo many gene- 
aal pardons) impoſed upon him. And the doctor was diſcharged. 


Rex wer/. Ingram et al. | | 

| | | 5 | 8. C. 12 Mol 
Mram and a hundred others being found guilty of a riot upon $.C. 2 Salk. 
J two inquiſitions taken before juſtices of peace according to 13 593: 


ber 4.0.7. now mored in arſe er julgment. Upan which oak . 
theſe points were reſolved by the court. T Roym, 


1. When a riot is ſuppreſſed by the juſtices together with the Inquiſition for 

ſheriff, having the poſſe comitatus with them for that purpoſe, and Arup 

they convict the rioters by a record of the force upon their proper rf and juſtices 

view, the ſheriff ought to be party to ſuch inquiſition, and fo he with the le 

ought by the 19 Hen. 7. c. 13. But if the rioters diſperſe of them- e En 4 

| ſelves, and after they are parted, an inquiſition is made of it by l Cor. Val. 15 
two juſtices of peace; there is no need, that it appear by the in- fol. 496. [| 

quifition that the ſheriff was party to the inquiry ; becauſe the ju- Beforetwo ju- 1 

| ſtices may make the inquiſition without him. „ Vc: OS 

2. When the conviction of a riot is by inquiſition taken before 

two juſtices of peace, the inquiſition has no need to be, as taken 

pro domino rege et corpore comtatus, but pro domino rege is ſuffi- 

cient, or rather better; for their inquiry is not for the county, but 

for the King, and ſo is the conſtant form of ſuch inqueſts. But 

when an inquiſition is by the grand jury, then it ought to be pro 2 

\ domino rege et corpore comitatus. Sir William Williams objected, | 4 

that ef corpore comitatus was ill, becauſe their authority was not di- | 

vided, or derived partly from the King and partly from the county, 

but from the King only, and executed only for him; and there- 

fore (by him) it ought not to be pro corpore comitatus. But this 

nicety was not regarded, and the court ſeemed to be of opinion that 

they were the ſame. | 115 . 


3. That tho' the words of the ſtatute are, that the juſtices, &c, After the 

ſhall make inquiry within one month after the riot, Cc. yet an nennt 

inquiry by them after the month is good. For the ſtatute intended Rs 279 

only to haſten their proceedings, by ſubjecting them to the penalty Hawk. 163. 

in caſe they did not make inquiry within the month, and not to © f ie. 

reſtrain. their authority to the month, ſo as it could not be execu- Mi. * F 
ted afterwards : for the lapſe of the month makes them incur the See now the 20 


penalty, but does not determine their power, ST. 


Cap. $+ 
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Guilliam verſ. Hardy. 


8. C. z Selk. G UILLIAM brought a ſcire facias againſt the defendant as bail 
320: cu. to J. S. in an action brought by the plaintiff Guilliam againſt 
391i. him in the palace court, in which action the plaintiff obtained 
judgment; and this ſcire facias was to ſhew cauſe; why the plain- 

| tiff ſhould not have execution generally, Sc. The defendant 
Ante 157. pleads payment by the principal before the return of the ſecond 
| ſeire facias ; which was agreed to be a bad plea, becauſe the recog. 
nizance was forfeited by the return of the firſt ſcire factas. The 

_ plaintiff demurs, and adjudged that the ſcire Jacias ought to abate, 
And reſolved, 7 : N 


Bro. Cerioras. That a record may be removed into the King's Bench, as well 
ri, pl. 11. by certiorari out of the King's Bench, as by certiorari out of the 
1 Rel. Chancery and removal hither by mittimus. T7 


Certiorari re- 


moves a record into B. R. The ſame law ja C. B. fo held by all the judges Hil. 8 & g Will. 3. C. B. 1696, | 


2.Reſ Tf the judgment of an inferior court is removed into B. R. by 
e acias © certiorari, and the party ſues a ſcire facias to have execution u 
3 704 ſuch judgment; he ought to ſhew in his ſcire facias that it is the 
ment removed judgment of ſuch an inferior court, removed hither by certtcrari, 
COON and ought to ſhew the particular hmits of the inferior juriſdiction, 
and pray execution within the particular limits. But if the judy- 
ment be removed into B. R. by writ of error, and affirmed, the 
party may have execution in any part of England, for by the f- 
firmance it is become the judgment of the King's Bench. But in 
a ſcire factas upon ſuch a judgment affirmed here the plaintiff ought 
to allege, that it was removed hither by writ of error. And with 
this agrees 1 Sid. 213. Hutt. 117, 118. Riſam verſ. Godwin. 
And therefore becauſe in the principal caſe the ſcire facias did not 
expreſs by what means the judgment was removed into the King's 
Bench, and general execution is prayed, where it does not appear 
to the court, that they can grant ſuch general execution, for per- 
haps the record was dne by certiorari: For this reaſon the 
court adjudged, that the ſcire facias ought to be abated. 


3.Ref The ſcire facias was ill, becauſe it recited the judgment of the 

Scire facias inferior court, ficut per inſpectionem recordi nobis conſtat; for if the 

o an inferior defendant pleads nul tiel record, it ought to be tried by the recor 

court. itſelf, and not per inſpectionem recordi, But it ought to have bern 

Ray. 3. prout patet per recordum. And therefore for theſe reaſons the 
ſeire facias was abated. Jacob. 5 
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Parker ver /. Mellor. i 5 OWE was 
f * 15 Po» hol. 
Eplevin. The defendant pleads property in J. S. and prays 935. 
R returno habendo. And exception was taken to the plea, that 15 1 Mod. 
the defendant could not have return, becauſe he confeſſed the pro- 6 Mod. 81. 
perty in a ſtranger. And Mr. Cartbew for the defendant cited a: dg 2 
caſe between Butcher and Porter, Hil. 4 Will, & Mar. where pro- . 65 ys 
was pleaded in bar as in this caſe, and return was granted. 6 Med. 103, 
And he took this difference, that where the plea goes to the point 1 8 Carth, 
of the writ, ſo that you can never have ſuch a writ, there you can hefendant 
never keep the cattle ; otherwiſe where the plea goes in bar of the pleads pro- 
action. And he cited 2 Cro. 219. And Holt chief juſtice remem- — - 


bred the caſe between Butcher and Porter, and return was granted bar, he ſhall 


| there, becauſe the plaintiff had not any right to the cattle. And bave return. 


he cited 39 Hen. 6. 35. where though the avowry was ill, yet the 3 „„ 


plaintiff having no right a return was granted. And therefore 1 Salk. gg. 


in this caſe judgment was given for the avowant, and a return Mich. 2 Ann. 
granted. Jacob. The ſame point reſolved Paſch. 10 Will. 3. B. R. B. R. oor Y 


Brown 6 Corniſh, 


Naebitatus afſumpfit. The defendant pleads payment according s. C. 2 Sa. 
to the promiſes, &c. The plaintiff demurs ſpecially, 1. Becauſe 5% 
the plea, as he conceived, amounted to the general iſſue. Sed non pfeaded ſpeci. 
allbcatur. For. per Holt chief juſtice it is generally true, that no ally in i. 
plea which admits, that there was once a cauſe of action, amounts 7 V 
to the general iſſue. 2. The ſecond exception was, that the defen- Wo mo; 
dant does not pray judgment of the plaintiff's action, but ſays, quad Bro. oa 
enerart non, Sc. And per Holt chief juſtice the defendant ſhould Me. 98. 105, 
not plead in this caſe, onerari non, &c. becauſe the diſcharge is by Poſt 787. 
matter ex pot facto, and there was once good cauſe of action. But Ciiſt Eutr. 
in dgbt upon bond if the defendant pleads nen e/t faftum ; or if it =_ 
be brought againſt an heir, and he pleads riens per deſcent, the de- — — 
fendant may plead onerari non, becauſe he does not admit any have con- 
cauſe of action; but in this caſe it could not be pleaded. And cluded to the 
therefore judgment was given for the plaintiff, Yacth, 55 
** tainly would 


which cer- 
have been the ſame as the general iſſue. Onerari non, where pleadable ? 


> drew a bill of exchange upon B. payable to C. or order; B. It is « certain 
accepts it; B. pays the money to C. C. indorſes the bill payable nr on te 


to D; D. brings caſe againſt B. who pleads payment to C. before caſe on 4 


the indorſement, D. demurs POE ; and adjudged, that this _ any be 


. gence 


* 


* r 
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on the amou nts to the general iſſue non aſſumpfit. Adjudged Mich. 
geoeral iſſue, 8 Will. 3. B. R. Tercera Di mater and Hooper, Reported to me 
which proves by Mr. Place. | N | | gt 


that the plain- : 2H — 
tiff had no cauſe of action at the time he commenced his ſuit. 
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Hallet cerſ, Birt. 


1 Reſpaſs for taking of three cows in a place called B. 7 
© Llane juſtifies, that the biſhop of Saliſbury was filed 
the hundred of A. in fee, in right of his biſhoprick ; and then he 
5 Mod. 252. Pleads preſcription for a hundred court, to be held from three 
1 Salk. 394 weeks to three weeks; and that upon plaints levied in the faid court, 
by + Ra or before the ſteward out of court, replevins time whereof, Gs. 
Stat. Weſtm. have been granted to him who levied the plaint, of the taking of 
1. c. 17. cattle, &c. that the plaintiff cept et imparcavit theſe three 
| being the cows of J. S. in the place where, Cc. within the hun- 
dred ; that J. S. levied a plaint of this before the ſteward out of 
the court; upon which the ſteward granted replevin, &c. by virtue 
whereof the defendant as bailiff of the ſaid hundred court replevied 
the ſaid cows, &c. The plaintiff demurred. And exception was 
88 taken to the plea, that the defendant ſhould have given colourable 
12 Mod. 121. property at leaſt to the plaintiff; for the poſſeſſion given by the 
plea is not ſufficient colour. 5 Hen. 7. 18. a. Bro. Colour 43. 
3 Cro. 262. And for default of this, the plea amounted but to 
the general iſſue. For the effect of the plea is, that theſe cows 
belong to J. S. Now a plea of property in a ſtranger amounts to 
the general iſſue, and is ill. 27 Hen. 8. 21. a. | 


But ſerjeant Gould for the defendant argued, that the defendant 
has confeſſed poſſeſſion in the plaintiff, which is ſufficient colour 
in treſpaſs. 7 Hen. 6. 35. 4. 14 Hen. 4. 25. a. Fitzh. Colour 243. 
And though it is objected, that the defendant has alleged, that the 
plaintiff imparcavit the cows (which is impounded) fo that the 
cows were in the cuſtody of the law, and not in the poſſeſſion of 
the plaintiff ; he anſwered, that imparcare ſignifies but to incloſe, 
whereby the plaintiff might the better kegp the cows in his poſſeſſion. 
2. By him, it is not neceſſary in this caſe, that the plaintiff give 
colour; for where the defendant by his plea makes title to himſel, 
he ought to give colour; but not where he alleges property in 4 
ſtranger, eſpecially in the caſe of an officer, who might juſtify by 
' reaſon of a proceſs out of the King's court. Beſides, that ſome- 
times it is ſufficient for the defendant to lay the whole matter before 
the court by ſpecial pleading, though he might have given the 
fame matter in evidence upon the 3 2 Ventr. 295. 
Hob. 127. Fitzh, Colour 15. | | iy 
| t 
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But per Halt chief juſtice, er faram curiam, the defendant has 


not confeſſed here any poſſeſſion in the plaintiff; for the defendant 
having pleaded, that the plaintiff cepit ef imparcavit the cows of 
J. S. who is a ſtranger, though imparcare fignifies to incloſe only, 
et that will not aid it; for whether the pound be private or pub- 
ick, he who puts them in, has diveſted himſelf of the poſſeſſion 
and property of the cattle. Then fince the defendant has alleged 
the property to be in F. S. before and until the impounding, and 
at the time of the impounding they became in cuſtody of the law, 
the defendant has not given any good colour to the plaintiff, becauſe 
it is not continued. But the defendant ought to have pleaded, 
that the plaintiff cchit et detinuit the cows; and then he had given 
ſufficient poſſeſſion to the plaintiff. 2. After ſeveral arguments at 
the bar it was reſolved, that the ſubſtance of the plea was ill ; for 


the ſheriff could. not my by plaint-at common law, but by 


writ only, and that in his county court. But by the ſtatute he 

might replevy by plaint out of court. Then fince the ſheriff could 

not have done this at common law, the hundred court, __ de- Hundred 
rives its authority from the county court, cannot do it by preſcrip» oft eannjẽj! 
tion. And the 5 — of Marks, does not extend to the bundrea — 
court. Therefore this replevin granted out of this court is ill, eſ- vine. 
pecially being granted by the ſteward, who is not a judge of the See Skin. 675. 
court. And the uſage in ſuch caſe will not alter the law. There- 
fore judgment was entred for the plaintiff. See Fitzh, N. B. 73. 
2 b. 140, 141. Co. Li. 145. Mr. Shelley. | | 


Reden ver . Gill. 


11 appeal from the commiſſioners of exciſe to the com- s. C, Comb. 

miſſioners of appeals, according to 12 Car. 2. cap. 24. the 98 5 

commiſſioners of appeals offered to proceed in the examination of , * os 

the former ſentence, upon the depoſitions taken at the former trial.; Mod. 269. 

Upon which a motion was made in B. R. Mich. 8 Will. 3. fora ms 

prohibition, upon ſuggeſtion that all iſſues ought to be tried by deans of ap- 

examination of witneſſes viva voce; but that the commiſſioners of peals from the 

appeals proceeded upon ſhort notes taken by the clerk of the com- — 

miſſioners of exciſe, who had no authority; which was not exa= Hob. 185. 

mination by the oath of credible witneſſes, as the ſtatute directs. ei. 587. 

And it was argued at bar for the prohibition by Sir Thomas Powys, 

Sir Bartholomew Shower and Mr. Nortbey, and againſt the prohi- 

dition by the attorney general, the ſollicitor general, and Mr. 8 

the ſame term. And being moved the laſt day of the term, Mr. 

Howell the clerk of the commiſſioners of exciſe informed the court 

that the ſuggeſtion was falſe, for the examination of the witneſſes 
; 1 Eg was : 
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Ir he ſugge- 
tion appears ſugge 


to be falſe, 
the King's 
Bench will 
not grant a 


prohibition. 


Poſt. 587. 


Depoſitions, 


where evi- 
dence ? 


Partiality in their Irregular proceedings. And Mr. North 


exerciſi ng 
juſtice. 


Shorter v. 
Friend. 


4 * 


was not by the clerk, but by the commiſſioners of exciſe, for the; 
were examined in the preſence of the commiſſioners, and upon an 
oath adminiſtred by their order, Upon which the court taking the 
ſtion to be falſe, denied to grant a prohibition, upon the ay. 
thority of Hob. 66. The pariſh of Afon's caſe. And afterwards in 
Hilary term 8 Will. 3. the ſuggeſtion was amended, and framed 
in this manner, viz. that the commiſſioners ought not to admit 
the depoſitions taken before the commiſſioners of exciſe to be eyi. 
dence, but ought to proceed upon evidence of witneſſes examined 
before themſelves viva voce upon oath adminiſtred by themſelves, 
or by confeſſion of the party. And then it was argued by the 
council for the prohibition, that the proceeding is irregular, becauſe 
it does not purſue the direction of the ſtatute ; for all examinations 
ought to be upon oath by the letter of the act; and the act im. 

wers them to adminiſter an oath, which argues, that it was the 


- intent of the parliament that they ſhould proceed upon evidence 


given before themſelves. And if the act had not preſcribed this 
method, the common law would have. ſupplied it, which ſays, 
that all proceedings ought to be by examination of witneſſes viva 
vcce. Beſides, that this proceeding upon the depoſitions before 
taken cannot be a ſufficient ground for the commiſſioners of ap. 
peal to found their judgment; for the evidence (notwithſtanding) 
may be miſrepreſented, or evidence taken of the one fide only, If 
fentence be given againſt a man before the commiſſioners of exciſe 
by default, if the commiſſioners of appeals upon appeal to them 
try the matter only by depoſitions, the party condemned will loſe 
the benefit of croſs-examining the witneſſes. Depoſitions taken 
before juſtices of peace cannot be read upon appeal to the quarter 
ſeſſions, nor can depoſitions taken before commiſſioners of bank- 
rupts be uſed at a trial at common law. And therefore theſe pro- 
ceedings being irregular, they pray the aid of this court, which 
ought to controul all inferior juriſdictions, and correct them in 
cited a caſe in the 
time of King Charles the Second, where the mayor of Lam 
eſpouſed the cauſe of a plaintiff ſo vigorouſly in a court of the city, 
that no attorney durſt appear for the defendant, until Hale chief 
juſtice by menace of a mandatory writ out of the King's Bench al- 
layed the heat of mayor. He cited alſo a caſe between Shorter 
and Friend, intr, Hill. 1 Will. & Mar. B. R. rot. 39. where the 


2 Salk- 547- caſe was thus: John Friend by his will gave 101. to Martha Friend, 


3 Mod. 283. 


If the ſpiritua , n a 
court does not to Martha Friend; and afterwards Martha Friend made Friend 


and made Shorter his executor, and died; Shorter paid the legacy 


allow proof of the defendant her executor, and died ; Friend ſued Shorter for the 
E legacy deviſed by Yohn Friend to Martha Friend his teſtatrix in 
p 


witne(s, B. R. the 
will grant a 
prohibition. 


ritual court, where Shorter pleaded payment, and produced 
one witneſs to prove it; and becauſe the {ritual court refuſed to 
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od the proof of one witneſs, prohibition was granted out of the 
King's Bench ; and Shorter declared upon the prohibition, and after 
ſolemn debate conſultation was denied by the whole court. | 


But e contra it was argued againſt the prohibition, that ſince the 
ſtatute has given the commiſſioners of appeals juriſdiction in the 

cincipal matter, by implication it impoſvers them to proceed to the 
determination of the principal matter by means the moſt proper, 
and which ſhould ſeem convenient in their diſcretions; and they 
have choſen means agreeable to reaſon, purſuant to the ſtatute, 
and commodious to the parties; for the witneſſes are examined and 
croſs- examined before the commiſſioners of exciſe, and their depo- 
ſitions entred by the clerk in court, and ſubſcribed by the wit- 
neſſes themſelves. How can it appear to the commiſſioners of ap- 
peals, that the party was oppreſſed in the former ſentence, if they 
be not allowed the ſame evidence, upon which it was founded? 
Trial of the cauſe de novo will not be trial by appeal. When 
therefore theſe depoſitions are tranſmitted to the commiſſioners of 
appeals, and they proceed upon them, is not this proceeding upon 
oath? Without doubt examination upon oath in writing is ex- 
amination upon oath within the intent of the ſtatute, and more 
beneficial to the King and to the party; for by this the evidence, 
if the witneſſes die, is preſerved ; and the proceedings upon the 
appeal are more expeditious, and the preſence of the witneſſes is 
not required, when their attendance is requiſite in another place. 
In appeal to parliament no evidence is admitted, but that which Appeal 

parliament. 


was given at the former trial. And the reaſon why the evidence 


given before the commiſſioners of bankrupts cannot be allowed at 

a trial at common law is, becauſe ſuch matter does not come into 

the King's Bench, Cc. by way of appeal. And the reaſon of the 

proceedings of the juſtices at the quarter- ſeſſions (as is mentioned 

by the plaintiffs council) is, becauſe their ancient method of pro- 

ceeding was ſo. And in the fame manner this new juriſdiction 

follows their proper rules; for where original matter is given to 

original juriſdiction, they may chuſe their methods of proceeding, 

and no other court can over-rule them. Holt chief juſtice ſaid, 

that this caſe ſeems to differ from all the caſes of prohibitions 

which have been granted, but the caſe of Shorter and Friend ſeems 1 

to have the moſt reſemblance. But yet no prohibition ought to be No prohibii- 

granted to the ſpiritual court, for baring ed evidence, which 9 granted to 
| | ; | e ſpiritual 

the common law does not allow. But as to the courſe of grant- court for al. 

mg prohibitions for not allowing evidence which would be good lowing ei. 

at common law, the difference is thus: When the eccleſiaſtical ue cm 

courts are poſſeſſed of a cauſe, which is meerly of ſpiritual. conu- law bas not 

lance, the courts at common law allow them to purſue their own lowed. | 

methods in the determination. of it; but when in ſuch cauſe co- "1 "vor = 
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lateral matter ariſes, which is not of their conufance propetj 
there the courts of common law enforce them to admit ſuch evi. 
dence as the common law would allow. Therefore if the f piritual 
court require more than one witneſs to prove the revocation of 2 
nuncupative will, the King's Bench, &c. does not intermeddte, 
But if in a ſuit for a legacy payment or a releaſe be pleaded. if 
they do not admit proof by one witneſs, the King's Bench grant 
# prohibition. In appeal in the eccleſiaſtical court they examine 
the witneſſes de novo upon a new allegation, but that allegation 
may be compoſed of the ſame fact; and the appellant does not be. 
gin to ſhew his gravamen, but the other ought to maintain his 
entence. And it ſeemed to him, that it was reaſonable, that the 
commiſſioners of appeals ſhould have power to proceed by theſe 
| depoſitions. But yet he could not be of opinion, that it was dif- 
cretionary in the commiſſioners of appeals. Et adjournatur, And 
Rr wards in term. Paſch. 9 Will. 3. the court pronounced their 
opinion, that the commiſſioners of appeals ought to adminiſter new | 
oaths upon the appeal; becauſe the act of parliament is expreſs, 
and has given them power to adminiſter oaths for the ſame pur. 
poſe. And therefore a prohibition was granted guvad the admitting 
of the depoſitions taken in writing before the commiſſioners of 
exciſe. But Holl chief juſtice ſaid, that his private opinion was, 
that if the witneſſes were dead, or could not be found, then the 
commiſſioners of appeals might make ufe of theſe depoſitions ; but 
that not being before him judicially, he would not give a judicil 
Opinion. | 
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S. C. 1 Salk, PER Holt chief juſtice, if arbitrators have authority to chuſe 
70, 72. an umpire, and they chuſe A. accordingly ; they have exc- 
Umpire elect· cuted their authority, and cannot make another election, though 
ed byarb AH. does not accept of the umpirage. Contra, if they ele& upon 
| expreſs condition; for then he is no umpire, until the condition 
be performed. But Rokeby juſtice doubted of this, for it ſeems 

implied in the election, if the party elected will accept it. Ex fe- 

Iatione miri Jaco. In the ſame caſe it was ſaid alſo by Holt chief 

juſtice, that if the arbitrators chuſe an umpire, before the time 

for them to make their award be expired, it is void, though they 

72 ine to make no award themſelves. Ex relatione mri 
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Rex verſ. majorem, &c. Exeter. 
Tin. 9 Will. 3. B. R. 


| Indfone ſued a writ of mandamus directed to the mayor, Oc. S. C. 1 Sh. 
of Exeter, to command them to admit him to be an alder- 55% 

man of the city being duly elected. To which mandamus return eturn of ag 
was made, that Lindſtone was never elected. And it was moved, the mayor, 
that this was an inſufficient return, becauſe it was not under the ed. 126. 
hand of the mayor, or ſeal of the corporation; and therefore it is Comb. 114 7 
uncertain, againſt whom Linaſtone ſhall have an action for this 

falſe return, But per Holt chief juſtice, et tofam curiam, the re- 

turn of a mandames is matter of record, and acts done by corpora- 

tions upon record have no need to be under hand or ſeal, for in 

ſuch caſe an action lies againſt the body politick, or the perſons 

who procure the falſe return. And a return by ſheriffs had- no 

need to be under hand and ſeal before the ſtatute of Vor. Ex 

 relatione ri Shelley. 


Lambert ver /. Aeretree. 


OEveral part-owners of a ſhip. Some of them were deſirous Several part 
that the ſhip ſhould go to ſea, and others of them would not gener of = 
conſent. Upon which they procure the ſhip to be arreſted by pro- „ ee | 
ceſs out of the admiralty, and compelled thoſe who intended to a voyage, and 
ſend the ſhip a voyage, to enter into recogniſance in the admiralty, me = ws 
conditioned that the ſhip ſhould ſafely return. After which the mks lay 
ſhip began a voyage, in which ſhe was loſt. And upon this the for the ſafe re- 
perſons, who were bound for the fafe return of the ſhip, were gin 9's 
ſued in the admiralty. Upon which a motion was made, that the he ſhall make 
King's Bench would grant a prohibition. 1. Becauſe the recogni- Been : 
ſance not being in nature py 7 ſtipulation, the admiralty had not 1 5 


(abſente Holt chief juſtice) becauſe this ſuit is between the part- Trin. 18 & 
owners of the ſhip, and the property is admitted; and therefore it 19 K n 
is properly conuſable there. 2. If the admiralty had not er point ws, 
to take ſuch recogniſances all navigation muſt be obſtructed, if one M5. of Serj. 
| Obſtinate part-owner would not conſent, that the ſhip ſhould make a 

a voyage; and e contra it is very reaſonable, that he have ſecurity, f. 5 Aun. 


that the ſhip ſhall return in ſafet 797 
"Y r ty, ſince he does not conſent to the i 
voyage, Ex relatione m'ri Shelley. See Littlet. ſet. 33. as. 


" Watkins 
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Watkins ver/. Perkins at Guildhall. 


Collateral PER Holt chief juſtice, if A. promiſe B. being a ſurgeon, that 
| 1 if B. cure D. of a wound, he will ſee him paid; this is only 
Is promiſe to pay if D. does not, and therefore it ought to be in 
Peſt. 1085, Writing by the ſtatute of frauds. But if 4. promiſe in ſuch caſe, 
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that he will be B.'s paymaſter, whatever he ſhall deſerve; it i; 
immediately the debt of A. and he is liable without writing, 
Garbrand ver/. Allen at Guildhall, 
la 8. c. comb. I Rover brought by the husband for money paid by the plaintiff's 
| 5 OY wife to the defendant for land conveyed by the defendant to 
rover by the 


huſband for the Plaintiff's wife by bargain and ſale without the husband's know- 

money laid ledge. And per Holt chief juſtice, if articles of agreement are 

our by the, made by a feme covert by the order and appointment of her huſ- 

was band, and the money is paid by the wife in purſuance of ſuch 
agreement ; or if the husband (though not privy at the time of the 
purchaſe) afterwards conſents to it: the property of the money is 
altered; and the husband cannot maintain #rover. But if he is not 
privy to ſuch purchaſe, nor agrees to it; frover will lie for him 
againſt the vendor, who receives his money of his wife. 
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+ Bolton veg. Hillerſden at Guildhall. 


8. C. Comb. HE defendant being a merchant, his apprentice delivered a 
note to the plaintiff obliging his maſter to pay 100 J. to 
the plaintiff or his order, according to the cuſtom of merchants. 
Maſter charg- Upon this note a/ſump/it was ſued againſt the defendant, And upon 
Of ths ſervant, evidence at the trial the plaintiff proved this note to be the writing 
6 of the apprentice, and that the apprentice had once given ſuch: 
ow. 95. : 8 
2 Vern. 643. note to Mr. Monpeſſon for money received by the apprentice ot 
Mr. Monpeſſon, which money was applied to the maſter's uſe, and 
that Mr. Monpeſſon had recovered the money of the maſter, The 
proof for the defendant was, that he did not truſt his apprentice 
to give ſuch notes; and that was proved by ſeveral, who had bern 
his apprentices, The apprentice himſelf ſwore, that he had loſt 
100 J. of his maſter's money at play, and that the day following: 
foreign bill was drawn upon his maſter, which he could not pay, 
and the money which he had loſt at play both; therefore he te. 
ſorted to the plaintiff Bolton, with whom Hillerſden uſually had 
dealings: and becauſe the perſon who brought the foreign a 
| w 


450. 
3 Salk. 234. 


at ad ade co on. ee. es ee i EE 


to fa . 
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wvould not receive Gurneas, being the only money that he had, he 
perſwaded the plaintiff, to receive the Guineas, and pay the foreign 

| hill, which the plaintiff did; and that the apprentice gave this 

note to the plaintiff, for money received of him to pay the 1000. 

which he had loſt at — And per Holt chief juſtice, in growers cate. 

Stwelt's caſe it was reſolved, that though Stowell gave ready 

money to his ſervant to buy proviſions, yet the ſervant took them 

upon tick, and becauſe they came to the uſe of Stowell, he was | 

adjudged liable, but he doubted of it. So in the caſe of Sir Robert sir Robert 

Wylonds, Sir Robert Wylonds every ſaturday gave the ſervant money, Wylonds'« 

to diſcharge the expenſes of the week; the ſervant did not pay the *© 

money due for ſeveral weeks together, though he received it of his 

| maſter; yet the vendor recovered againſt Wylonds for s deliver- 

ed to the ſervant; becauſe every man ought to take care what 

ſervant he makes uſe of; and if the maſter happened to have a 

bad ſervant, it is more reaſonable, that he ſhould ſuffer for the 

| negligence or villany of his ſervant, than a meer ſtranger. | 2. By 

Holt chief juſtice, if a maſter has never intruſted a ſervant, to 


ST vw 2 Os OW 


1 charge him by ſigning of notes in the maſter's name; yet if the 
ch money, for which ſuch note is figned, comes to the uſe of the 
he maſter ; or if in this preſent caſe the ſervant gave the note to raiſe 


money to the foreign bills charged to his maſter, which is for 
the benefit of his maſter ; ſuch note will bind the maſter, though 
he never permitted the ſervant to ſign ſuch notes before, But if 
in this caſe the note was given for the money which the appren- 
tice had loſt at gaming, and which did not come to the maſter's 
uſe, the maſter ought not to be bound by it. But the jury gave a 
verdict for the plaintiff, which Holt well approved. 


Rex ver/. Chalke. 


nts, | | 

pu | Hil. 8 Will. J» B. R. 

ting | | 4 
ha PON a mandamus directed to the corporation of Wilton, s. C. Comb. 
: of to command them to reſtore an alderman, they make re- 39% 

and WS turn, that he being mayor ſuch a year, miſemployed the revenue Dizfranchiſe- 
The of the corporation, &c. to ſuch uſe, Cc. and that he raſed one „ 
atice of the books of the corporation, &c. and that being charged with gy. . 
. theſe crimes, he had been heard what he could ſay in his defenſe, 

0 


and therefore they removed him, &c. And Mr. Nortbey took ex- 


ng 4 ception to the return, becauſe it does not appear, that the party 
7 was ſummoned ; and the rule in Guides caſe in this court, Trin. gar v, Glide; 
- = 


4 Will. & Mar. was, that ſummons was neceſſary in all caſes of 4 Mod. 33. 
disfranchiſement, except where the party does not live within the 
corporation, but in ſome diſtant place. And though it is ſaid, on 
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he was heard; that might be without ſummons, and therefore un. 

prepared. But per Holt chief juſtice, a man ought not to be diſ. 

3 franchiſed until he has been heard in his defenſe, upon notice and 

Notice. preparation; and ſummons is only neceſſary for that oe. 

Therefore if a man be charged in plenis comitiis, and or "i 

prepare by ſuch a time, this will be good, though there be no 

actual ſummons ; for ſummons is only to give the party opportu- 

nity to make his defenſe, and if he be heard, &c. it is enough, 

And he faid, that he remembred a cafe, where the return was, 

that the party disfranchiſed being in common council, was exz. 

mined touching ſuch affairs; and not being able to give ſufficient 

anſwer to it, was disfranchiſed. 2. The ſecond exception was, 

that it is not ſaid that the order to remove him was under the 

Common ſeal. common ſeal of the corporation. But per Holt chief juſtice, if 2 

| burgeſs be conſtituted by patent under the common ſeal, he ought 

to be diſcharged in like manner; but if by election, there it is only 

entred in the book, and an order is ſufficient to diſcharge him, ſo 

| that they may disfranchiſe him without any inſtrument under their 

Common common ſeal. And (by him) a common council is incident to all 

council. corporations of common right, unleſs it be otherwiſe provided by 

the patent of creation. 3. The third exception was, that the of- 

Cauſe of diſ- fenſes were not ſufficient cauſes of disfranchiſement ; for as to the 

fran-piſement- miſemploying or nonpayment of the money, that is no cauſe of 

'7 forfeiture, becauſe the corporation may have their action for it: 

beſides, that it is not ſaid, that he was required to give any account 

for it. And as to the raſing of the books, it may be that the 

entry was wrong, and he only made it as it ought to be; for it i; 

not averred that it was as it ought to be, nor is the raſure averred 

to be to the detriment of the corporation. And of this opinion 

was the whole court, and therefore a peremptory mandamus was 
granted. Ex relatione m'ri Jacob, | | 
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Fr George Treby Chief Juſtice... 
* 


Memorandum, Sir ohn Somers "tnight, 1 keeper of 


the great ſeal, was created baron. of. Evclham, and 
lord high chancell ; 7 England. e 6 23 -9'l, 


; s 


! 
A o R 
Williams verſ. Lacy. _ 5 


Suſanna Lacy. Special verdict, that William Lacy ſeiſed 595: 

of the lands in queſtion in fee, by leaſe and releaſe bearing d Sher 3%. 
2 date 1 Apr. 1675, conveyed theſe lands to the uſe of S. C. 

himſelf for life, remainder to William his ſon and the heirs males $*5: 


of his body, remainder to the heirs males of his own body, re- Ney 126. 
mainder to his own right heirs ; the jury find, that William the Figet 58, 59. 
father died; William Lacy the ſon entred, and was ſeiſed in tail S at. 1+ 


tete the ſeventh of November againſt Miles Corbet for theſe lands, common 6 
which writ was r Martini, at which day Miles 
ecovery 


Jetment for lands in Somer ſetſbire, upon the demi ofs. 0 2 Salk, 


Pigot 29, 31. 


male; that 2 Vill. & Mar. Jobn Keite ſued a praecipe bearing concernining | 
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William Lacy died ſeiſed without ifſue male, leaving the leſſor of 
the plaintiff his daughter and heir ; that the defendant was brother 
to William Lacy, and claimed by virtue of the intail to Villian 
| Lacy the father and the heirs male of his body; et %, &c, The 
fin gle queſtion Was, if a common recovery, in which there is no 
tenant to the praecipe at the return of the writ, but the perſon 
againſt whom the praecipe is ſued is made a good tenant before the 
return of the ſummoneas ad warrantizandum, and afterwards the re- 
covery paſſes, be good or not. Gould King's ſerjeant for the plain. 
tiff argued, that in all caſes of adverſary writs it is clear, though | 
the party was not tenant at the time of the tete, but was made az 
good tenant before the return, it ſhall be well enough, But ſup- 
poſe that he was not tenant at the return, then by plea of non- te- 
nure he might abate. the writ, but if he vouch over, as to himſelf 
he admits the writ good, but the vouchee may counterplead the te- 
nancy; but if he does not do it, the recovery will be good againſt 
all by eſtoppel ; but in ſuch caſe the tenant will not recover in value, 
becauſe he has loſt nothing. But if he become tenant after the 
voucher, and judgment is given (which is not given upon the prae- 
cipe, but upon the laſt youcher) this judgment binds the land; ſo 
that when the recoveror takes execution, the tenant cannot avoid 
it for this ſubſequent purchaſe ; ſo that then the tenant loſes the 
land, and then ks will recover in value againſt the vouchee, and 
the vouchee over. But if it be but a recompenſe by eſtoppel, 
yet it will conclude all parties and privies, and be a to 
bar them. Stile 319. 26 Hen. 6. 49. Bro. Counterpha d 
voucher 32. Recompenſe in value 30. Godb, 218, If the law be 
ſo iti adverſary writs, as (faid he) it is, much more ought it to be 
ſo in caſe of a common recovery, of which the law takes notice as 
a common conveyance ; and therefore the court will make it good, 
if it be poſſible, And for an authority in point he cited a caſe be- 
Samburn v. tween Sam'urn and Belt, Hil. 3 Will. & Mar. B. R. where in 
Belt, 1 Show. error to reverſe a common recovery it was adjudged by the whole 
347" court, that if there is a good tenant to the praecipe at any time be- 
fore the recovery paſſes the recovery ſhall be good; but there the 
writ of error abated for another reaſon. 
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Wright King's ſerjeant for the defendant argued, that there muſt 
be a good tenant to the praecipe at the return of the writ, ot 
otherwiſe the tenant might abate the writ by the plea of nontenure 
(for he cannot render the land, as the writ commands, if he has i 
not) but if he does not plead it, it ſhall be good by eſtoppel only, 

and bind the tenant and his heirs, And all the books cited on the 

other ſide are of tenants in fee. Then this being good only by 

- eſtoppel, it ſhall not bind the iſſue in tail; becauſe he does not 
claim as heir only, but alſo per formam doni. Then in _ ” | 

on, althoug 
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although the recovery be good by eſtoppel as to the parties, yet it; Co. 3. 


will not bind the defendant, who olaims as iſſue in tail. And as to 
the caſe of Samburn and Bel? it was adjudged upon -other points. 


But the whole court was of opinion for the plaintiff. For it is 
a clear point, that a man may be tenant to the praeripe at any time 


— 


before judgment given. And the difference is, if the tenant comes Wit abated : 
to the land by his own act, as purchaſe, after the 79e of the writ, by nontenureg 


he can never plead it to abate the demandant's writ, for by this he 
has made the writ good; but if he comes to the land by act in law 
pending the writ, he may abate the writ by pleading nontenure. 
Therefore if a praecipe be brought againſt the ſon in the life of 
the father, and after the return of the writ the father dies; though 
he is tenant, yet ſince it is by act in law, he may notwithſtand- 
ing plead nontenure. The ſame law if a praecipe be ſued againſt 
the reverſioner, living the tenant for life, and tenant for life dies 
before judgment, yet the reverſioner may plead as above. But if 
the reverſioner had accepted a ſurrender of the tenant for life 


pending the writ, this would have made the writ good, becauſe it 


was his own act. 1 Hen. 6. 1, 2. 8 Edw. 3. 82. 37 Hen. 6. 16. 
1 Hen.7. 8. And the caſe in 41 Edw. 3. 5. is a ſtrong caſe, for 
there a praecipe was ſued againſt A. who pleaded that he was not 
tenant of the land at the time of the 'writ purchaſed, but that B. 
was tenant, againſt whom he ſued a formedon upon a gift in tail 
made to his grandfather, to whom he is heir in tail, and that he 
recovered upon the formedon, and ſued execution by ſcire fucias, 
Ec. and it was objected, that A. was now in by deſcent, which was 
an act in law; but Kzrton there ſaid, ſince he hath ſued execution 
by ſcire facias, he has affirmed the demandant's writ good, becauſe 
it was his own act; to which Finchden chief juſtice agreed. And 
5 Hen. 5.9. and Ney 126. agree this diverſity. And therefore for 
theſe reaſons the court were clear of opinion, that the recovery was 
good; but upon the importunity of the defendant's counſel they 
gave them time till Michae/mas term, to ſearch for ſomething more 
to ſay for the defendant. And after arguments at the bar in Mi- 
daelnas and Hilary terms following, in Eaſter term 10 Will. 3. C. 
B. judgment was given for the plaintiff by Nevi/l, Powell, and 
Blencowe juſtices, Beh dubitante. Poſt. 475. VV 


Truſcott ver/. Carpenter and Man. 


12 E plaintiff brought an action of treſpaſs, aſſault, battery, vide « Stra. ; 
wounding and impriſonment, againſt the defendants; and 1184. 


ceclares, that the defendants at ſuch a day at S. Ree in Cornwal, 
alwhed, beat, wounded, and impriſoned him, and detained him 
N . 1 in 
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greſſionis, inſultus, et impriſonamenti, they plead, that the deſen- 


directed to the defendant Mar, to ſeiſe the plaintiff, which waz 


the gth of March at Launceſton aforeſaid, at the requeſt and in- 


. Point. 


Higgen v. 
Martin. 


Gelder v. 
Pratt. 


The officer 


r. 85 Te lution. Sed non allocatur. For, per curiam, neither the officer 
cuſed for exe- | , : 

curing proceſs nor the party are bound to take notice, whether the cauſe of action 
of an inferior ariſe out of the juriſdiction of the court; and therefore the reſol- 


: Court. V. 
the ale of 
action ar»ſe 


out of theju- on aroſe out of juriſdiction of the court, the defendant in the 


xiſdiction. 


ton, and then the officers who execute any proceſs are punithab 
Contra, if the court has juriſdiction, but the proceſs is erroneous. 
And for this they cited 10 Co. 76. the cafe of the Mar ſbalſea. I Rail. 


aroſe out of the juriſdiction of the court; and 525 demurrer 


rn 


in priſon until he paid a fine of 3/7. 16s. and 8 d. Cc. The defendan, 


to the wounding plead not guilty; and quoad totum refiduum tron. 


dant Carpenter entred a plaint in debt againſt the plaintiff in the 
court of Launceſton in Corawal for a debt due to him infra juril. 


diflionem curiae; that a ſummons iſſued thereupon againſt the 


plaintiff, and nichi!l was returned thereupon ; then a capias iſſued 


awarded the 27th of January 7 Will. 3. returnable the 10th of 
April following, that this capzas was delivered to the defendant 
Man, and he by virtue thereof, before the return of the writ, uz. 


ſtance of the defendant Carpenter took and arreſted the plaintiff 
and detained him in cuſtody for want of ſureties until the 10th of 
March, at which day the plaintiff paid the debt, which was the 3. 
16s. and 8d. Gc. and the defendant Man then and there by con- 
ſent of the defendant Carpenter let the plaintiff go at large; which 
is the reſidue of the ſaid treſpaſs, aſſault, and impriſonment, where. 
of the plaintiff complains; and they traverſe ab/que hoc that they 
are guilty of any other treſpaſs, aſſault, or impriſonment, before 
the tefle of the writ, or after the return, or at St. Ree, or any 
other place out of the juriſdiction of the court of Launciſton. The 
plaintiff replies, that the cauſe of action aroſe at S/. Nets, abſque lie 
that it aroſe within the juriſdiction of the court of Launceſton. The 
defendants demur. And Lutwyche and Giraler ſerjeants for the 
plaintiff argued, that the replication has avoided the dcfendant's 
plea ; that the defendant by his demurrer has confeſſed, that the 
cauſe of action aroſe out of the juriſdiction of the court of _ 

e. 


Abr. 547, 8og. March 8. 2 Rolle Rep. 109, and Mich, 28 Car. 2. 
C. B. Rot. 516. Higgen verſ. Martin. An action was brought 
as here againſt the plaintiff who recovered in the inferior court, 
and the officer for falſe impriſonment; the defendants juſtified 
as in this caſe; and the plaintiff replied, that the cauſe of action 


it was adjudged for the plaintiff upon the reaſon and authority of 


the caſe of the Mar/halſea. So Hil. 33 & 34 Car. 2. C. B. Rt. 
458. or 1629. Gelder v. Pratt, the fame caſe and the fame reſo- 


tion of the caſe of the Marſbalſca was a hard reſolution, and wa- 
ranted by none of the books there cited. But if the cauſe of ali 


inſerict 
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== —_ ought to plead it; and if he does not, the affair of the Rol Abr. 


juriſdiction is over, and he ſhall not take advantage of it in any col- 782. pl. 5. 
n action againſt the plaintiff, or the officer Who executes the 


--oceſs. And fo it was reſolved in the Exchequer ſince the revolu- 


ion, between Pocle and Guinn, upon ſolemn debate and examina- pole v. 
non of all the precedents, where the action of falſe impriſonment Gwinn. 
was brought againſt the judge, officer, and plaintiff in the inferior 
court ; and the caſe was adjudged, when Pomeil juſtice was a ba 

ron of the Exchequer ; and he ſaid, that Holt chief juſtice appro- 

ved of the judgment in the caſe of Poale and Gwznn, it being re- 

"ted to him. 2. It was argued for the plaintiff, that notwith- , point. 
ſtinding his replication was not good, yet the defendants plea was 
il; for the defendant juſtifies under * ge telle the 27th of Ja- 
nuary, and returnable the 1oth of April following, and ſays, that 
by virtue thereof he took the plaintiff the gth of March and dif- 
charged him the roth, and traverſes, abfque hac that they were guil- 
ty at any time before the 9e and after the return of the writ ; ſo 
that there is a time not traverſed, in which the defendants may 
be guilty, notwithſtanding any thing that appears to the contrary, 
©iz, between the 10th of March, which was the day of the diſ- 
charge of the plaintiff, and the tenth of April, which was the 
return day of the writ. And they cited Carter 84. Atkins v. nch 18. 
Cæaver. And of this opinion was the whole court. Car. 2. 


Time not tra- 
verſed. 


A ſecond exception was taken to the plea, that the plaintiff has 3. Point. 
declared of an expreſs battery; therefore though the juſtification Savery nor 
of the impriſonment impliedly juſtifies a battery; yet when an! es, 
expreſs battery is laid it ought to be juſtified alſo. 1 Noll. Rep. 

176, Wilſen v. Dod; and there it was adjudged a diſcontinuance, 
becauſe there was no anſwer to the battery. But there is here an 
anſwer, ſuch as it is, for the defendants fay, guoad totum refiduum 
tranſgreſſions, &c. which the defendants intended to be a juſtifica- 


tion for the whole, and ſo to comprehend the battery, and there- 


fore no diſcontinuance. But it is an inſufficient juſtification, be- 


cauſe they juſtify by implication only a battery which is included in 


the impriſonment, where an expreſs battery ought to be juftificd. 

Beſides, that if an officer has a legal proceſs to arreſt a man, yet an officer op- 
he cannot beat him, unleſs he reſiſts; but no ſuch thing appears on en arreſt 
here, and therefore for this reaſon alſo the plea is ill. And ſo pon. 
was adjudged, Paſch. 1691. C. B. intr. Hil. 2 Will. & Mar. Rvt. refitance. 
759. Stony v. Calvert, and 2 Vent. 193. Carre v. Donne. And gry v. Cal- 
of this opinion was the whole court; for where an expreſs battery ven. 
15 laid it is not enough to juſtify the impriſonment upon legal pro- 

ceſs, which includes a battery; but the defendant ought to go on, 

and ſhew that he arreſted the plaintiff, and the plaintiff offered to 

reſcue himſelf, and fo the dean: was compelled to beat him. 
6 | 1 „ 
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For otherwiſe if it be not upon ſome ſuch-occaſion, a man can. 
not juſtify a battery in an arreſt. And therefore for theſe two 
defects in the plea judgment was given by the whole court for 
the plaintiff. e 


Wainford ver. Barker. 


cited in the wich (where the plaintiff was cited as adminiſtrator to 7 
ſpiritual court ö f 


+ account to S. to account, Gc. at the inſtance and proſecution of the defen- 
another as ad- dant) upon a ſuggeſtion, that the defendant was not a creditor, nor 
. wipe at next of blood, to the inteſtate. The queſtion was, whether the 
other is no defendant, who had a debt due to him from the inteſtate by ſim- 
creditor, &c. ple contract, but more than ſix years were elapſed, whether he 
a prohibition : +; S$ s | 
Ill be crane ſhould be accounted a creditor within the ſtatute of 1 Fac. 2. cap. 17. 
grant | | Re 

ed. to be enabled to compel the adminiſtrator to account. And ad- 
1 Salk, 154: judged, that he is a creditor within the act; for it is a debt, tho” 
2 Vern. 141. 


Acreditor, barrable by pleading of the ſtatute of limitations; and therefore the 
Who! prohibition was denied. | 


If a man be LF ON motion for a prohibition to the ſpiritual.court of N- 


Pechey wer/. Harriſon, 


S. C. 1 Salk. "HE plaintiff being an infant brought an action by guardi- 
77. an. And after verdict for him, it was moved in arreſt of 
* of judgment, that there was no warrant for him to appear by guardian 
ought tobe entred upon record. And it was reſolved by the whole court, that 
„ eee the admittance of a guardian ought to be upon record, becauſe it is 
arnes 329. the act of the court; for the court takes care of infants, that none 
* ſhall ſue for them, but thoſe that are reſponſible; for if the infant 
be prejudiced he may have his action againſt him. But judgment 
cannot be arreſted for this cauſe, no -more than if no warrant of 
attorney be filed. But upon error brought, and diminution alleged 
and certified in B. R. it will be ill, for which the judgment may 


Judgment be reverſed. But * can never be arreſted, but for that 
reftable 2 which appears upon the record itſelf ; but this admittance ought 


not to appear upon this record, but upon the remembrance of the 


ſummonitus fuit, which preſuppoſes a writ ; yet if there be no writ 
judgment cannot be arreſted for this reaſon, . but the party may 
have a writ of error. So in this caſe it is ſaid upon the plea roll, 
that he appears per guardianum ſuum ad hoc ſpecialiter admiſſum per 
curiam, which ſuppoſes that there is a regular admittance upon the 
rothonotary's remembrance ; but if there is none, it is not examin- 
able here. Therefore judgment was given, for the plaintiff. _ 


prothonotary. In the ſame manner if a record begins, that 4. B. 
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The plaintiff traverſes, abſſue hoc that he is bailiff. The de- tar 
fendant demurrs : And judgment for him. For the difference is ** 


desen treſpaſs and replevin, In the former ſuch a traverſe 7 
be taken, 8 Y * 47 
e e ax, he ought 

_—_ eln : 5 . to traverſe in 

Liewellyn wo. rock. Bund; Colt 


Otion 1 was made by ſerjeant Giers for a Seide to be 4 8 
rected to the ſe of the biſhop of Llandaſf, where à libel no: knows | 9 
was againſt the plaintiff for Melſb words, and no Anglice was laid f Wo 1 
in the libel ; ſo that he urged, that the court” could not underſtand to be with an } 
them. But the moth was denied, for (per curiam) in Wales Auslias! 
they underſtand the words, and therefore there is no need to lay op 

an averment of the fignification with an Anglice. But in an action 

brought for Welſh words in AS. an averment of their f * 


fiction ought to be lung. 
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Sir William Dunecombe v. Church, the warden » : 
| the Fleet. 'F 


IR Viliam Duncombe obtained judgment againſt Church for Salk. 1. 

Y 4000/1. for an eſcape, and upon, affidavit made, that it is a juſt ur rye 
cc it was moved that he might en a tule for 7 IR 
the office, according to the late act of parliament. And the que- the Fleet. 
ſtion was, how this act ſhall be put in execution? And per cu- 
rian, a commiſſion of 0 ene ought to be granted to com- 
miſſioners appointed b court, under the ſeal of an . 

And a commiſſion was bee . OTE TT 
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9 upon bond dated the 1 gth of March og conditioned 
to perform the award of A. = B. of all actions, demands, &c. 
5 Ay the award be made, and delivered in writing, before the 
firſt of April next following; and in caſe the arbitrators make no 
award within that time, then to. perform the umpirage of Jan 

Clerk, ita quod he make his umpirage before the twelfth following. 
The d ndant pleads, that the arbitrators made no award, but that 
Ooo | | the 


42 


NN e N 2 : * 
v * e 


. * 
1 5 $ 
＋ . 2 
2 8 9 y 
GOO Pais US BREA Ft ASS — 4/44%ö˙.˖ nm „ r WW re — 
S 8 * . 5 A 
. * * 
A, a b $ 
4 . uh * on. L * $ 9 7 * 
* ; 1 * 1 N . 29 v8 
© Bs 1 


the umpire made an umpirage within the time limited; which re. 
| Cited, that whereas the defendant Hodges had lent to Rofſe the 
plaintiff 30 /. for ſecuring whereof the: plaintiff Roſe had mort; 
certain lands to the defendant; and whereas there was a controver' 
between the plaintiff and detendant concerning that matter, 5 
awarded that the plaintiff Roſe, ſhould, pay to the defendant Fiche, 
35. hafure tjge of June next following, and that in the mean 
Lime he ſhould permit the defendant to enjqy the poſſeſſion of the 
mortgaged lands; and that upon payment of the ſaid 3 5 l. to the 
defendant, the defendant Hodges ſhould account to Raſſe the plaintif 
for the mean profits, and deliver over to him the mortgage deed 
and re-aſſign to the plaintiff the F $6 land; and then aware; 
mutual releaſes until the day of the date of the bond: and the de. 
ſendant pleads . generally. The plaintiff replies, tha 
he paid the 351. before the day appointed, but that the defendan 
has not re- aſſigned. The defendant rejoins, that he delivered the 
| mortgage. deed to the plaintiff, and was ready to re- aſſign, but the 
plainti 


pl had not requeſted him. The plaintiff demurs. And n- 

Departure. ſolved, 1. That the rejoinder is without doubt a departure from 
the bar; for in the bar the defendant pleads general performance 

and in the rejoinder he ſhews a ſpecial performance. See 2 N. 

r Mod. 3. pl. 612, 619. intr. Trin. 21 Car. 2. B. R. rot. 882. Then Wrigi 
me ſerjeant for the defendant took exception to the replication, that it 
is not ſaid, that the plaintiff requeſted the defendant to re-aſſigy, 

Now before requeſt, this being an act to be done with the concur- 

rence of both parties, the defendant has time during his life. C. 

Requeſt, Li. 208, 6. Sed non allccatur. For per curiam, the re-aſlignment 
ary neceſ- might be made without the preſence of both parties; for a der 
* delivered to the uſe of the party though abſent will be good, m 
the intereſt will veſt in him. But if it had been to -re-infeoffe, i 

had been otherwiſe; becauſe there the party muſt have been preen: 

to take the livery. Beſides, that it is manifeſt, that the umpir 

intended that at the ſame time upon the receipt of the money the 
defendant ſhould re- aſſign. And if it had been a fee, it might 

have been done by leaſe and releaſe. Then Yright for the defen- 

dant ſaid, that if any part of the award is void, and the non-per- 
formance of that is aſſigned for breach of the bond, the plaintit 

cannot recover. Now here the non-reafiignment is aſſigned fer 

breach; but the award, as to that, is void for the uncertainty, fc 

non conſtat by the award for how long time this re-afſignment ought 

to have been, for years, life, or fee. Then this part of the aw! 

being void, the breach of it will ſignify nothing. Sed non al- 


5 aſſign. cat ur. For per curiam, the word re-affignment imports, that it 


ment, what? was but a chattel; but however it ought to be extended to tht 

whole intereſt mortgaged, And therefore judgment was given ft 
the plaintiff, | N 5 

| 3 | Blacket 
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1 Hirty ſeven -part-owners of a ſhip would ſend ber a voyage, Sand. 


but two or three of the other part-owners would not con- 7 221. 


ſent. Upon which the admiralty took ſtipulation in nature of - a 1285, 


recognizance of the thirty ſeven for ſecurity for the ſafe bringing 
hack of the ſhip oF And the ſhip being loſt, the two or three,part- 
owners, who -oppoſed the voyage, libelled upon this ſtipulation 


againſt the thirty ſeven. Upon which they moved for a prohi- 


bpition. But it was denied; for per curiam, though hy the law of Liter. 5. 


England two or three part-owners may hinder the others from ſend- 18. ſeecas to 


ing the ſhip a voyage without their conſent, yet the law of the ad- 
miralty is otherwiſe. For there, for the eneouragement of naviga- 
tion, the court of admiralty will permit the ſhip to make the yoyage, 
upon ſecurity given to bring her back ſafe. For it is reaſonable that 
the others, who oppoſe the voyage, ſhould. have ſome ſecurity for 
their ſhip. Then if the ſhip be loft, it is at the peril of the adven- 
turers, and they ſhall be ſuable upon their ſtipulation by the others 
in the admiralty ; for now it is not doubted, but the admiralty may 


take ſtipulations. 


John Thorpe v. Ric. Thorpe. 
Intr. Hil. 8 Fill. KE C. B. Rot. 1667 . 


TX plaintiff brings indebitatus aſfſumpfit againſt the defendant 8. " 1 Salk. 
for 71. and declares, that whereas he had mortgaged to the 171. | 


defendant certain copyhold lands, -redeemable upon the payment of 


Lutw. 245- 
Releaſe. 


ſuch a ſum of money, the defendant, in conſideration that the Ro. Abr. 408. 


plaintiff would releaſe to the defendant his equity of redemption, 
aſſumed to pay to the plaintiff 7/. the plaintiff avers, that he did 
relcaſe his equity of redemption ; but that the defendant has not 
For the 7 /. The defendant pleads this releaſe in bar of the action, 


Yelv. 193, 
2 6. 156. 


3 Mod. 278. 


cauſe after the words . [equity of redemption} the ſcrivener had 
added [and all actions, duties and demands. The plaintiff demurs. - 
And the . queſtion was, whether this 7 J. was releaſed by theſe ge- 


neral-words? And per curiam adjudged, that this duty of the 7 /. 
Was not extinct. For where there are general words only in a re- 
leaſe, they ſhall be taken moſt ſtrongly againſt the releaſor; as 


Where a releaſe .is. made to AH. and B. of all actions, it releaſes all 
ſeveral actions which the releaſor has againſt them, as well as all 


Joint actions. So if an executor releaſes all actions, it will extend 


to all actions that he. bath in both rights. 39 Edw. 3. 26. 6. 2 Ro. 


Expoſition of 


ſentences. 


Ar. 


2 2 1 
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Abr. 409. 4. 1. But where there is a particular recital in a dec, by 
and then general words follow, the general words ſhall be qualifies bs 
by the ſpecial words. 2 Saund. 402. 3 Keb. 45, 59. Lord A th 
"lington v. Merrick, 1 And. 64. Moor 133. By Anderſon, And th 
Knifhe © Powell juſtice cited a caſe between Knight and Cole, adjudged Tj | 
v. Cole, 2 Will. & Mar. B. R. in which caſe he was council. The cc. rc 
3 Mod. 277. as thus: A. recovered againſt B. a judgment for 6000 J. 2nd th 
maade FJ. S. and J. D. his executors, and died; B. made C. * in 
- executor, and deviſed a legacy of 51. to J. D. and died d. W 

by deed acknowledged the receipt of the 5 J. of C. and thereby 

releaſed the ſaid legacy, and all actions, ſuits and demands, which, 

he had againſt C. as executor to B. and after argument in B. R. it 

was adjudged, that nothing was releaſed but the 5 J. And there. 

fore in the principal caſe judgment was given for the plaintiff. ger I 
2 Cro. 623. Porter v. Philips. Poſt, 662. | : | 
| TSR, ye 
| Oſborn ver/. Poole, 7 
8 N was made laſt Eaſter term for a prohibition to be di- 
l | rected to the ſpiritual court of Coventry, where a libel wi 1 
arſon, viz. preferred againſt the plaintiff, being a parſon, for theſe words; 15 
He is pitifol Poole is a pitiful pimping raſcal, et alia verba turpiſſima. And F 


2 ral- a rule was made, that the other fide ſhould ſhew cauſe why a 

4 Rep. 19. hibition ſhould not be granted. And now the laſt day of this term, 
Cro. Jac. 65, upon motion to grant the prohibition abſolutely, the court held, 
—_ 138. that nothing ſhould be more defamatory of a parſon than of a hy- 


Lat. . man, unleſs it concerned his ſpiritual function, and imported ſome 
Sid 373-393 crime puniſhable in the ſpiritual court. Therefore knave or rogue 


xk 1 not puniſhable there; but if it is ſaid, that he is a knave in hi 
2 Inſt. 493. preaching (the ſpeaking being of a parſon) no prohibition ſhall be 
* Heb. *% granted, becauſe it defames him in his function. 2 Roll. 295, 7. 


But the word pimp is puniſhable there, whether it be ſpoken of 2 
clergyman or a layman ; for the crime which it imports, is puniſh- 
able there. Godb. 66, Then if the party makes oſs of an adjectire 
word, the difference is, where the adjective word imports an 1d 
done or a habit, and where it imports only an inclination ; as to 
ſay, that J. S. is a bribing attorney, or murdering villain, ot 
pimping raſcal, theſe import an act done, and are puniſhable :t 
common law, or puniſhable in the fpiritual court, being taken di- 
ſtributively. But to ſay, that J. S. is a murderous villain, ct 
pimperly raſcal; the law is otherwiſe, becauſe theſe import only 
an inclination. And of this opinion was the whole court. But 
then Treby chief juſtice ſaid, that the queſtion would be, in whit 
ſenſe the court would underſtand theſe words, for the pronun- 
_ ciation of the words added much to their fignification ; then it * 


Trin. Term 9 Wu. 237 
bat the words were ſpoken in jeſt, &c. and for this reaſon he 
be to grant a "rohibition. But the other juſtices faid, that 
they could not intend any ſuch thing, and therefore they oppoſed 
the granting the prohibition ; and it the plaintiff had any thing to 
-xcuſe himſelf, he might plead it in the ſpiritual court, and if they 
-aſed to admit it, then a prohibition ſhould be granted. But in 
de mean while the prohibition was denied as to the words pimp- 
ing raſcal ; and a prohibition was granted as to the other uncertain 
words, alia verba turpiſſima. 


Lambert werſ. Cook. 


Reſpaſs for the taking of cattle at D. parvum praedict. Sc. 20 Viner,Tit: 
The defendant juſtifies, that 7. S. was ſeiſed in fee of Supluſage, 
Blackacre, and being ſo ſeiſed demiſed it to the defendant for three *'+? 119. 
vears to commence from Lady-day 8 Vill. 3. that the defendant 

by virtue thereof entred, and took the cattle there damage feaſant, 

Ec. The plaintiff replies, that before the demiſe made to the de- 

fendant J. S. demiſed this Biackacre to him, to hold de anno in 

annum quamdiu ambabus partibus placuerit, and that he entred 

and put in his cattle, and that the defendant took them within the 

two years; abſque hoc, that F. S. demiſed to the defendant modo 

| t forma, Cc. The defendant demurs, and ſhews for cauſe, that 

the plaintiff non traverſat the laſt leaſe, &c. And Lovell ſerjeant 

| for the defendant argued, that the declaration was ill, becauſe it is 

for taking of cattle at D. parvum praedict. where no mention is 

made of D. parvum before ; and therefore it is a declaration of a 

treſpaſs in no place. But the court ſaid, that they would have no 

regard to this exception, for they would reject the praedict. as Procdie re- 
urpluſage. Then Lovell took exception to the replication, that jected as ſur- 
it was ill by reaſon of the traverſe of the laſt leaſe of the defen- Pluſoge. 
cant, for the plaintiff had ſufficiently avoided it before; for leaſes 

tor years being by grant, where two ſeveral perſons derive two 

eral leaſes from the ſame perſon, he who has the prior leaſe 

all not traverſe the ſubſequent leaſe, but the ſubſequent ſhall tra- 

verſe the former. But in feoffments the law is otherwiſe, for "Y 
dere the laſt feoffment muſt be confeſſed and avoided ; becauſe a = 
dliſfeiſor may gain a fee, but none can gain an eſtate for years but = 
by lawful conveyance. And ſuch traverſe is ill upon a general de- 

rer. 6 Co. 24. b, Helier's caſe. Ow. 141, 2. Yelv. 221. Hob. 80. 
.. 586. Moor 5 57. See 1 Brownl. 147. 2 Saund. 28. And ' Civ. 494- 
Wy 3 C. 754. Covert's caſe, is to the contrary, which cannot 

ppoſe the current of ſo many books. 2. Admit that it is good 

pon a general demurrer, yet in this caſe the defendant has de- 

urred ſpecially, and ſhewn this for cauſe ; and therefore without 

| Ppp doubt 
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doubt it is ill, for it is at leaſt matter of form, whereof the defen- 
dant ſhall take advantage by his ſpecial demurrer. Againſt this it 
was argued by ſerjeant Wright for the plaintiff, 1. That the defen. 
dant's demurrer is general and not ſpecial, for it ſhews for cauſe 
that the plaintiff has not traverſed, &c, where in fact he has tra 
verſed; ſo that the cauſe ſhewn is repugnant to and confuted b 


the very record, Then there not being any cauſe ſhewn, it ſhafl 


Traverſe. 

Dier 355- that Helier's caſe was good law upon a general demurrer ; for 

Ante 04: wherea traverſe is taken of a matter not alleged, it is but form; | 
but where the plea is fully confeſſed and avoided, and then a tra- 
verſe moreover 1s taken, this traverſe vitiates the whole plea. Br:. 

eck. 10g, Confeſs and avoid 65. 33 Hen. 6. 28. Then here when the firſt 
termor (admitting that the leſſor had ouſted him and made a ſub- 
ſequent leaſe) re-enters, the ſecond leaſe is become void. Then 
to traverſe the ſecond leaſe is to traverſe a void leaſe, which would 

Special de- be ill upon a general demurrer. But the court reſolved, that this 

murrer, What? qe murrer Was a ſpecial demurrer; for as to the [non] ſince it is 
contrary to the record, they ſaid they would reject it as ſurplu- 
ſage. And therefore judgment was given for the defendant. Note, 

: Vent. 212. the court ſaid, that the caſe of Denny v. Mazey was a blind caſe, 


be a general demurrer. Then if this traverſe is but matter of form 
it will be aided by the general demurrer. And for authority * 


this point, that it is but form, he relied upon 2 Ventr. 212. Deny 


v. Mazey. The firſt caſe of this nature was 26 Hen. 8. 4. fl. 16, 
whereof Hobart 102. takes notice. Then comes Helier's cafe, 
6 Co. 24, 25. which ſeems to be the foundation of all the latter 
judgments. And Moor in reporting this caſe ſeems to inſinuate, 
that the judgment was given for another reaſon than that which 
Coke mentions. But yet admitting Helier's caſe to be law, it does 


not appear, that it was upon a ee demurrer, for the record 


cannot be found. 2. This caſe differs from Helier's caſe, for there 
the plaintiff and defendant claimed the ſame intereſt, and there 


cannot be two aſſignments of one term for years; but here there 


might be two leaſes, for it might be, that J. S. after he had leaſed 
to the plaintiff, entred upon him, and ouſted him, and leaſed to 
the defendant; ſo that there is here a poſſibility of two leaſes ſuch 
as they are; but there cannot be two aſſignments of one term. 
The want of a traverſe is aided by a general demurrer, 1 Cre. 323. 
much more where there is a traverſe too much. | 


But after ſeveral arguments at the bar the court was of opinion, 
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eſpaſs quare clauſum ſuum fregit et intravit et viginti per- Treſpaſs with | 
1 1 pr proflernavit et berbam ſuam cum 8 7 P „ 
riis conſumpſit et conculcavit et quare in ſeparali ſua piſcaria piſ- 8 1 
catus fuit et piſces cepit, with a continuando as to the prgſternation 3 
of the fenſes and conſuming of the graſs for two years. Not ſaying ſur. 
gullty pleaded. Verdi& for the plaintiff. Serjeant Retherham Bro. Treſpaſs, 
moved in arreſt of judgment, 1. That the plaintiff has brought his 149. 
ation for fiſhing in his ſeveral fiſhery and taking of the fiſh ; but Me mat fo 
he has not faid piſces ſuos; ſo that the plaintiff has not intituled ; Keb. 524. 
himſelf to the action, for he has not laid any property of the fiſh 
in him. And therefore in the caſe of Holland in the time of lord Holland's 
Hale treſpaſs was brought, quare clauſum ſuum fregit et avenas Cale. 
epit, and the plaintiff did not ſay ſuas avenas, and after verdict 
for the plaintiff this was moved in arreſt of judgment, and Hale 
chief juſtice then ſaid, that if it had been a new point, he would 
not have arreſted judgment for this cauſe; for ſince the plaintiff 
has ſaid, that it was his cloſe, the corn there ſhould be intended 
prima facie his corn; but he ſaid that there were ſo many pre- 
cedents to the contrary, that becauſe he would not over-rule them, 
he arreſted the judgment for this cauſe. But the court ſeemed to 
nciine ſtrongly, that this exception was not very conſiderable, for 
the reaſons that Hale chief juſtice gave againſt his own judgment 
in Holland's caſe. Then ſerjeant Rotberbam took another excep- 
tion to the declaration, that the plaintiff had laid the overthrowing 
of the fenſes with a continuando for two years, which is ill, for 
every proſternation is a tranſient act, and the fact of every day | 
was a new diſtin treſpaſs. And therefore 31 Car. 2. B. R. Ovell r. Jones 109. 
©. Langden, treſpaſs for taking of oyſters with a continuando from 1, 
fuch a day to ſuch a day, and after verdict for the plaintiff judg- Langden. 
ment was arreſted becauſe this continuando was ill, for the taking 
of every day was a new treſpaſs. Then in this principal caſe, the 
Camages being intire, ſo that damages are given as well for the 
treſpaſs which is ill laid, as for thoſe which are well laid, judg- 
ment ought to be arreſted. Againſt which it was argued by the 
ROE? council, that fince it is after verdict, the damages ſhall 
intended to be given only for the treſpaſſes which might be laid 
with a continuando, and not for thoſe which could not be laid 
with a centinuando. But Powell juſtice anſwered, that the dif- Damages, for 
ference was, that where ſeveral treſpaſſes are laid in one declara- what given ? | 
non, continuando tranſereſfionem praediftam, and ſome of the 
trelpaſſes may be laid with a cantinuando, and ſome not, after 
verdict the continuando ſhall be extended only to the treſpaſſes 


which 


— 
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which may be laid with a continuando, and not to thoſe which 
cannot be laid with a continuando. But if any treſpaſs is laid ſpe- 
cially with a continuando, which ought not to be laid with a con- 
tinuando, though there are other treſpaſſes in the declaration, which 
might be put with a continuando, if the damages are intire, judg- 
| | ment ſhall be arreſted for the whole; becauſe the declaration can. 
1 Sid. 379. not be aided by extending the continuando to the treſpaſſes only 
' which might be laid with a continuando, for the plaintiff has con- 
[ fined the continuando to that particular treſpaſs, which could not 
| . be laid with a continuando. Therefore in this principal caſe the 
declaration cannot be aided by any ſuch intendment, Bs 


© eo co aa 


But after ſeveral arguments, at another day the court reſolved, 

Treſpaſs with 1. That where the treſpaſs may be laid with a continuands, de- 
continuando. pends much upon the conſideration of good ſenſe; therefore where 
treſpaſs is brought for breaking of a houſe or hedge, this may 

well be laid with a continuando, for the pulling away of every 

brick is a breach, which may be done one one day and another 

other, ſo one ſtick may be pulled out of a hedge one day and 

another another; but treſpaſs cannot be laid with continuando the 
proſternation of a houſe, for when the houſe is once thrown down 

it cannot be thrown down again. The ſamg law of the throwing 

down of a hedge, per Treby and Nevill. But Powell juſtice was 

of opinion, that a man may bring treſpaſs for throwing down of 


a houſe with a continuando, becauſe one part may be thrown down 

at one day, and another at another. The ſame law of a hedge. * 

But he ſaid that here the declaration is, that the defendant threw 5 

dovn twenty At of the hedges, continuando, &c. which muſt bet 

be intended of a proſternation done at the firſt day, and therefore fay 

the continuando afterwards is ill. i | apt 

. | Po 

2. Reſolved that treſpaſs cannot be laid of looſe chattles with a hat 

continuando, as a hundred load of wheat with a continuande from exe 
Fridence aa ſuch a day to ſuch a day. And therefore per Powell juſtice, no ma 
divers days, evidence can be given, but of the taking at one day; and there- o 
| fore (by him) though it is the practice in treſpaſs for the mean kee 
| profits, to lay a treſpaſs at one day, and give damages in evidence laid 


| | done at ſeveral days; that is not law, and ought not to be allow- . 
| h ed: but in ſuch caſe it ought to be laid diver/is drebus et vicibu, 
- and then ſeveral treſpaſſes may be given in evidence. See 2 Rol. 
| Abr. 549.  Heskins v. Jennings. 2 Keb. 407, Pain v. Bro". 
1 Sid. 319. Butler v. Hodges. | 
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3. Reſolved, that though in this principal caſe this continuantꝰ 
| had been ill upon a demurrer, or judgment by default; yet it 
| Aided by ver- aided by the verdict ; for they will intend, that the jury gave no 
Ee. | dict. 3 damages 
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PRESET for this continuando. And Treby chief juſtice ſaid, that this 


upon a demurrer. Therefore judgment for the plaintiff by the whole 
conn, „ 


Holdroid ver/. Liddel. 


| him in execution the 16th of July, and let him eſcape the 25th 
fore the 25th of July, viz. the 17th, a habeas corpus iſſued out 


pleas ad tres Michaelis next following, that this writ was delivered 
to him, and that he by virtue thereof brought Ceræ the 18th 
of July from Chelmsford by London the ſhorteſt way, and at tres 


in execution. The plaintiff proteſtando that the defendant did not 
bring Clerk by London, ſaid that the habeas corpus was delivered 


joins, that the habeas corpus was delivered to him before the firſt 
| of Ot;her. And the plaintiff demurs. And adjudged for him 
for an apparent fault in the rejoinder, becauſe the defendant ought 
to have ſaid, that the writ of habeas corpus was delivered to him, 
before he brought Clerk out of priſon ; for it ſignifies nothing to 
ſay, that it was delivered before the firſt of October, becauſe that 
appears to be ſubſequent to the time of the eſcape. But per 
Powell juſtice, the matter of law is with the plaintiff; for if a 
babeas corpus is delivered to the ſheriff in JuY: to bring a man in 
execution to the common pleas next Michaelmas term, the ſheriff 


to the circumſtances ; but he cannot bring him out of priſon, and 
keep him out of priſon all the vacation. But Treby chief juſtice 
ſaid that he would not determine that point. And therefore for 


Balden v. . 


Mi 


of July at London in Cheapfide, The defendant pleads, that be- 


to him the firſt of October and not before. The defendant re- 


was in nature of a bis petitum, but that is aided by a verdict, but ill Bis peritu, 


EBT for 20/. againſt the defendant for eſcape. The plain- Eſeape. 


tiff declares, that he recovered a judgment in againſt £00 rigs 145 
Clerk, and ſued a writ of execution, vg. a capias ad ſatigfa- Ae. iow 


tiendum, directed to the defendant ſheriff of Eſex, to take Clerk, 3 Rep. 43: 


which was delivered to the defendant, and that the defendant took 3 | 


I Mod. 116. 


of the common 2 to bring the body of Clerk to the common 


Michaelis delivered him at the common bench, to be committed 


Habeas corpus} 


may take a reaſonable time, of which the court will judge according 


another reaſon judgment was given for the plaintiff, See Hob. 202, 


Qqq Norton 
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Norton ver/. Brig. 
Intr. Trin. 8 il. 3. C. B. Rot. 130 


Ila di- A Prohibition was granted to a ſuit for tithes of cows, calves, 
_ herbage, and paſture, upon ſuggeſtion of a cuſtom, that eve. 


ces: ry pariſhioner from time whereof, &c. had uſed to pay for every 
1 Ro. Abr. cow having a calf 19. for every cow not having a calf 1 2 d. as fir 
| (Q 640. Pl. as five cows, and for five cows 1s. and 3 d. and for fix cows 24. 
No. 910. 6 d. and for ten cows 25. 8 d. in fins ſatisfattione omnium decing- 
Cro. El. 660. um vaccarum et vitulorum, et herbagii, et paſturae. The plaintiff 
= 3 960. declared in attachment upon this prohibition, and upon traverſe df 
13 the cuſtom a verdict was found for the plaintiff in the prohibition, 
Upon which Zutwyche ſerjeant moved in arreſt of judgment in 

Eater term laſt paſt, 1. That this cuſtom was void, for it is li 

to be a diſcharge of tithes of all cows, which is not, for nothing 

is laid for the tithe of the ſeventh, eighth, and ninth cows, and 
payment for the ſixth cannot be payment for the ſeventh, &. 

Tithes of one 2, This cannot be a diſcharge of the tithes of herbage and agiſt- 
ming £2900 ment, for tithes of one thing cannot be a diſcharge of tithes af 
of tithes N another, and tithes are payable of both; then ſince the cuſtom i; 
another. laid intire it is void in the whole. 3 Cro. 446, 475. And of this 
opinion was the whole court, and therefore judgment was arreſted 

and a conſultation granted, unleſs cauſe ſhould be ſhewn this 7r;- 

nity term. At which time ſerjeant Levinz moved, that the prohi- 

bition ſhould ſtand, becauſe it appears here that there is a cuſtom, 

and then the ſpiritual court has no juriſdiction to proceed; and 
therefore variance in caſe of a modus will not hurt, but the probi- 

bition ſhall ſtand, becauſe it appears, that the ſpiritual court hu. 

not juriſdiction; and when they have not juriſdiction the Common 

| Pleas cannot allow them to proceed. Sed non allocatur. For pr 

curiam the queſtion is here, whether the modus be good or void, 

If the modus is void the ſpiritual court has juriſdiction, and the m. 

Modus, where dus is void for the reaſons given before. Then Levinz moved 
po woes os that though the cuſtom was void for part, yet it was good fc 
wm one, two, three, four, and five cows, and therefore he prayed, 
that the conſultation ſhould be granted only for that part which s 

void, and that the prohibition ſhould ſtand for the reſidue. And 

by this he ſaid, that a man might have a modus for five cows, and 

then for the reſidue he ſhall pay tithes in ſpecie. And the cout 

agreed the caſe put by him, but faid, that in the er 5e cale 

the cuſtom was intire for all cows, and therefore if it was ill in pat 

it was ill in the whole; and a conſultation was granted as to il 


Tn this caſe Treby chief juſtice ſaid, that tithes are not * 
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afiermowth de jure, and therefore it is but form to lay a cuſtom to Aftermomth, 


be diſcharged of tithes of aftermowth in conſideration of making 


che former mowing into hay, for tithes are payable only of things 


ſemel in anno renovantibus. See contra 1 Roll. Abr. 640. pl. 11. 


| Parſon of Stanfield's caſe, | 


— 
— 


Moor ver/. Riſdell. 


[Ndebitatus aſfſumpfit. The defendant pleads in abatement that ayermem; 


piſh recuſant convict, prout patet per recor- 
he Exchequer. The plaintiff demurrs. And 
the firſt exception was, that in pleading the conviction the defen- 


the plaintiff is a 7 
t 


dant ſays, that a proclamation iſſued to ſummon the plaintiff to 
appear and render himſelf before or at the next ſeſſions; and then 3 Lev. 333) 


ſays, that the plaintiff did not render himſelf at the next ſeſſions; 
but he does not ſay, that he did not render himſelf before. And 
fer curiam, for this reaſon the plea is ill, 2 Exc. The defendant. 
does not produce in court the record of the conviction, but only 


an exemplification of the eftreat in the Exchequer. And per cu- Eftreat of the 


riam, that is ill alſo, for the eſtreat in the Exchequer is not a Exchequer is 
record, but only minutes, to make proceſs upon it for the King 


and therefore reſpond. ouſtre was awarded. og 


Trin. 


not a record. 
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F 
Nair John Turton Puſtices. 
Hir Samuel Eyre = 


| Penoyer verſ. Brace. 


FE 


S:C. Comb. RESPASS was ſued againſt five. And upon not guilty 


$62 pleaded, verdict for the plaintiff, and judgment againſt 
; 8. Sf . Salk. ; bd . 
319. all. Upon which the five defendants ſue a writ of error 


5 Mod. 338, upon this judgment for error in fact; and before the re- 
* _ cord is certified, one of the plaintiffs in error dies. Upon which 
| 8 " the plaintiff in the original action ſues out execution againſt all, 
Show. 405, Cc. It was admitted by the court, 1. That the writ of error was 
Eeror abeted abated by the death of this plaintiff. 2. It was agreed by the court, 
death. that if execution had been ſued againſt four defendants, omitting 
Execution the fifth, we os had been A becauſe it varies _ * 
Thel. Dig. judgment which does not warrant it. 3. It was agreed by th 
179. lib res Se that if the execution could be tee the day of * judgment 
1 (as it 08 8 eg ene. 8 . by the writ of * 
208. ror) and had been ſued againſt all five, that this execution 
8 Mod. 108, — good, becauſe the 5 of the defendant was ſubſequent to 
Error abated. the feſte of the writ of execution. 4. The court took this diffe- 
12 Mod. 130. rence, if there are ſeveral plaintiffs in one writ of error, the death 
| of one abates the writ, becauſe there cannot be any judgment ac- 
| cording to the writ ; but if there are ſeveral defendants in error, 
and one dies, it is otherwiſe, for they are not named in the writ. 
But the great queſtion was, whether the plaintiff in the 2 
action could immediately ſue execution upon this abatement of the 
writ of error, without ſuing a ſcire . And Mr. Neri 


4 
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wreved, that the alteration of the court will never make an altera- 
7 


ton of the proceſs; as if a judgment of the Common Pleas be af- 


emed in the King's Bench upon error within the year, the parties 
may ſue out execution without a ſcire facias. But where there is 


an alteration in the parties, as in this caſe, there there muſt be a 


ſcire facias, becauſe there may alſo be an alteration in the cauſe, 
and the ſurvivor by poſſibility may have a releaſe, or ſome other 
new matter to plead againſt the execution. 2 J. 471. 


Mr. Eyre e contra argued, that though there was here an altera- 
tion of the parties, yet the execution was the fame, for it will not 
charge any perſon who was not party to the judgment. The exe- 
cutor to the party deceaſed was not liable. If he had been liable, 
then a new perſon had been become party to the execution, and 
therefore a fcire facias had been requiſite to make him privy to the 
judgment. And he took this difference, where a new perſon ſhall 
take benefit by, or become chargeable to, the execution of a judg- 


ment, who was not party to the judgment, there a ſcire facias 


ought to be ſued againſt him, to make him party to the judgment, 
as in the caſe of executors and adminiſtrators. But where the exe- 
cution of a judgment is not chargeable or beneficial to a perſon who 
was not party to the judgment, - there it is otherwiſe, as where 
there is a ſurvivorſhip. And for this he relied upon 21 Hen. 7. 16. 
Mar 367. Jſam's caſe. Ney 150. Carter 112, 193. As to the 
objection of a poſſibility, that the ſurvivor may have releaſed, that 
is of no force ; for admitting that the other defendant was alive, 
that would as well prove, that no execution could be ſued againſt 
the other four without a ſcire facias. But the law without doubt 
1s otherwiſe, for if the other four had a releaſe to plead living the 


| fifth, yet execution might be ſued againſt them all within the year 


notwithſtanding that ; and if one of them dies, that will not make 
an alteration of the law; for no reaſon can be given why the 


| death of one ſhould put the ſurvivors in a better condition than 


they were before his death. And Holt at another day delivered 
the opinion of the court, that there is no need to ſuc a ſcire facias, 
becauſe there was not any alteration of the record, nor any new 
perſon made liable to the execution. But it was adjudged, that 
the execution ſued upon the death of the plaintiff in error was 
erroneous, becauſe the court was ſuperſeded by the writ of error; 
and this ſuperſed:as continues until the court be appriſed of the 
abatement of the writ of error by the death of the party, for they 
ought either to certify the writ of error, or a matter of excuſe, 
which they cannot return, unleſs they are themſelves before cer- 
tined of the death of the party, which may be by ſome ſug- 
geſtion or entry upon the record, Cc. Therefore a ſuperſedeas 


dia improvide was awarded, becauſe the execution was ſued 


Nr upon 


facias. 


facias. 


Rule for ſeire 


Execution 
without ire 


Superſedeas. 
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upon the death of the plaintiff in error, — 4 3 _ 


court. | . 


Bacdn ver/. Dubarry. 
8. C. Skin. * debt upon bond for 600 J. the defendant prayed cyer of the 
5 5 .g,, 1 condition, which was, that whereas there were divers contro. 
5 OA verſies between the plaintiff and defendant as attorney to Derutte 
S. C. a Mod. that the defendant ſhould perform the award of J. S. their arbittz. 
8 C. Comb, tor concerning the ſaid differences. The defendant pleads no award 
439. made, &c. The plaintiff replies, and ſhews the award, by which 
it was awarded, that the defendant ſhould pay to the plaintiff 4451, 
and that the plaintiff and defendant ſhould give mutual releaſes 
4/2. Bacon ſhould ſign a releaſe to the uſe of Dubarry, and Du- 
Barry ſign a releaſe to Bacon; and then the plaintiff aſſigns a breach 
in the performance of this award by the defendant. The defendant 


demurs. It was reſolved by the whole court after ſeveral argu- 
ments Hilary term laſt paſt, ü | | 


Submiſſion to I. That Dubarry was bound by this ſubmiſſion, though it wa; 
arbitration on not on behalf of himſelf, but as attorney to another; that Deruts 
_ of ano himſelf was not bound, becauſe he was a {tranger to the ſubmi. 
| Roll. Abr. ſion, but Dubarry who ſubmitted is bound, becauſe he took it up- 
244 pl. 18. on himſelf, and has bound himſelf by the bond to the performance 


of it. 


Award of one 2, It was reſolved, that this award was of one fide only, and 
— conſequently ill; for the defendant's ſubmiſſion is on behalf of De- 
rutter, and nothing is awarded to Derutter, for he has no advan- 
tage by this award, becauſe the releaſe is awarded to be made to 
Dubarry to the uſe of Dubarry, ſo that Derutter has no beneft 
by it. But per curiam it had been otherwiſe if the award had been, 
that the plaintiff ſhould releaſe to Derutter, or to the defendant 
for the uſe of Derutter, or to the defendant Dubarry generally, 
without ſaying to the uſe of Dubarry ; for then it might have becn 
intended to the uſe of Derutter, becauſe the ſubmiſſion was in be- 
half of Derutter ; or as Shower argued, becauſe it had been a goo 
diſcharge in equity. | 


Uncertainty . 3. It was reſolved, that this award could not be good without 
in award, the releaſes, in reſpect of the money which the arbitrator bad 
awarded to be paid by Dubarry to the plaintiff, becauſe it does not 
appear for what cauſe the defendant ought to pay that money. 
The arbitrator does not ſay, that having found 345 J. due fron 
Derutter to the plaintiff, his award is, that Dubarry ſhould 1 
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the 3451. It is not ſaid, that he awards the payment of this 
1450. in ſatisfaction of all accounts, or for all the money due 
from Derutter, or that de et ſuper praemiſſis he awards it. If any 
ſuch thing had been, this award had been good without the re- 
leaſes, becauſe the payment of the money had been a good diſ- 
charge of itſelf. But as it is, the award is void, becauſe it cannot 
be a diſcharge, for the uncertainty. See 2 Roll. Rep. 1. Stile 44. 
1 Roll, Ar. 254, 5. | | 


4. It was reſolved, that though this award in pleading is alleged Averment, 

to be made de ef ſuper pſy ; that is of no _ aut the _— _ 
award itſelf does not juſtify any ſuch averment, not being made de grammifpe. 
proemiſſis, as it is pleaded. And that which in itſelf is a void award, See oft. 533» 
cannot be made good by the allegation of the parties. Judgment © 622. 


was given for the defendant. Mr. Salleld. 
Freeman verſ. Bernard. 


4 upon an agreement for the delivery of a certain quan- s. C. 1 Salk. 
tity of hops, &c. The defendant pleads, that the plaintiff 52. | 
and he had ſubmitted this matter to the arbitration of J. S. ta ee 5 
aud the award ſhould be made, and ready to be delivered, by ſuch z Mod. 331. 
a day, &c, and the defendant ſhews, that J. S. made an award March 18. 
before the day, that the defendant, or his executors or adminiſtra- 8. 41 
tors ſhould give a general releaſe to the plaintiff, and that the 
plaintiff ſhould give a general releaſe to the defendant; and the 

defendant pleads, that he was always ready, and yet is, to fign 

and ſeal a releaſe. The plaintiff demurs. And divers exceptions 

were taken to this awards 1. That the ſubmiſſion is zta quod the 1. Exc. 
award be ready to be delivered by ſuch a day, and the defendant Ready to be 
has not averred, that it was ready to be delivered by the day. Sed delivered. 
non allocatur. For per Holt chief juſtice it has been often held in 

this court, that if the award be made by the day, it is ready to be 

delivered, and fo it appears, and therefore there is no need to aver 

that it was ready. See Cro. Car. 541. Bradſey verſ. Clyſton accord. 

2. Exc. That the award is void for the uncertainty, vis. that he 2. Exc. 

or his executors or adminiſtrators, &c. ſo that time is left to him 
to perform it during his life, or he may leave it to his executors. 
And election given in an award is ill, 1 Roll. Rep. 271. But to 
this exception Mr. How for the defendant argued, that the court 
will reject the words (or his executors or adminiſtrators] becauſe 

as to them (he ſaid) the award was void, for the executor or ad- 
miniſtrator is out of the ſubmiſſion, and the power of the arbitra- 
tor determines with the life of the perſon ſubmitting, and ſo can- 
not extend to the executor or adminiſtrator. Debt upon award 
does 
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| does not lie againſt an executor or adminiſtrator, 3 Cra. $57, 
3 Lev. 17, 23, 000, But Holt chief juſtice ſaid, that the executors are bound 
24 by the ſubmiſſion of their teſtator, but the addition of them in 
on de this award is but cautionary, and therefore will not vitiate. 3. The 
ſobmiſion to third exception was, that the plea is ill, becauſe the defendant has 
an award by not averred performance of this award, and the plaintiff has no 
the teftator. remedy, to compel him to perform it. Sed non allocatur, For 

3. Exc. per Holt chief juſtice, heretofore if the award was, that the 
ſhould do any collateral act, it was held, that the party could 
not plead this before performance; contra if the award appoint- 
ed the payment of money. And the reaſon was, becauſe the 
party had no remedy in the former caſe to compel performance, 
but otherwiſe in the latter caſe. But that reaſon fails now, for 
Award plead- now Aſſumpſit lies upon the mutual promiſes; and no aſſumpſit was. 
dend wich mu. allowed formerly upon mutual promiſes; but heretofore if the 
qo gar ſubmiſſion was by bond, the award might have been pleaded be- 
form, without fore performance, becauſe the party might have had remedy to 
e Sith per- compel performance. And Holt chief juſtice ſaid, that he had 
" known a rule of court to ſubmit to an award to be given in evi- 
dence upon afſumpſit. But judgment was given by the whole 
Award of mu- Court for the plaintiff; for the arbitrator has awarded nothing in 
tual releaſes ſatisfaction, but only has ordered means to diſcharge the action. 
not god. Fe has not awarded a horſe or money in ſatisfaction, but only 
mutual releaſes. Where an award creates a new duty inſtead of 
that which was in controverſy, the party has remedy for it upon 
the award ; and therefore if the party reforts to demand that which 
was referred and ſubmitted, the arbitrement is a good bar againſt 


* — 


ſuch action. Contra where the award does not create a new duty, 


but only extinguiſhes the old duty by a releaſe of the action. Mr, 
Salkeld. « 


Prince ver/. Moulton. 


S. C. 12 Mod. ASE. The plaintiff declares, that he the ſecond of J. 
2 4 was poſſeſſed of a meadow, near which there was a river, 
S, Sn. which run to an ancient mill; that the defendant the third of 
663. Auguſt built a new mill, and thereby raiſed the water, and drown- 
Carth. 386. ed the meadow ; per quod he loſt the profits and uſe of the meadow 
Damages by from the ſecond of July uſque diem exbibitionis billae, Not guilty 
per quod pleaded. Verdict for the plaintiff, And after divers motions 
judgment was arreſted ; becauſe the erection of the mill not being 

till the third of Avgu/?, and damages being given upon the per 

quod from the ſecond of 7uly, damages were given for longer time 

than the plaintiff had been damnified, and therefore it is ill, for 

he could not by this loſe the uſe of the meadow between the ſe- 


3 Lev. 246. cond of July and the third of Auguſt, Heb. 189, Harbin D. 


Green 


Re" — Dr 0 * 


— 
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in point. But per Holt chief juſtice, if it had been onl 
mi wy the 8 without ſaying the uſe, it might OE 
been good, becauſe it might be, that the plaintiff permitted his 
meadow to lie freſh for mowing from the ſecond of Fuly, and fo 
the water deſtroying it by overflowing, he loſt all the profits of it. 
Judgment was arreſt EEE -* 15 | 


Benſon verſe Derby. 


HE defendant being an attorney, and ſued by the name of The putting 
Thomas Derby, puts in bail by that name, and afterwards 2 doe _ 
pleads in abatement, that his name is Joby Derby. And it was roy fg 
moved, that this plea might be rejected, becauſe is is contrary to 
what he hath admitted by putting in of bail by the name of Thomas 
Derby. But per Holt chief juſtice, the putting in of bail is the 
act of the bail, and therefore will not eſtop the defendant.” And 
therefore the motion was denied. See 1 Ventris 154. Sir William Keb. 824; 
Hicks contra, 
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Mich. Term 
9 Will. 3. | B. R. I 097. 
Sir John Holt Chief Juſtice. 
Sir Thomas Rokeby _ 


Sir John Turton Hebie. 
Vr Samuel Eyre! 


Memorandum, this term Mr. ſerjeant Hatſel war 
made baron of the Exchequer in the room of 


Sir John Blencowe removed into the Commu | 


Pleas. 


— 


Sutton ver. Moody. 


1 los ſuos adtunc et ibidem inventos venatus fuit occidit 


8. C.Comyns 18 RE SPASS guare clauſum ſaum fregit et centum cunicu- 


cepit et aſportavit. Upon not guilty pleaded, verdict for 


556. 
$5 Mod. 375. the plaintiff and intire damages. Gould ſerjeant moved 


Property. 2 . _ | 
8 g. in arreſt of judgment, that conies are ferae natura, and therefore 


6 Mod. 183. there is no property in them in any; therefore ſince the plaintif 


has laid property in them by the word [ſuos] it is ill, and no da- 
mages ought to have been given for them. But if the action had 
been for having hunted in warenna fua, and killed cuniculu fu: 
there found, it had been good, for then he would have had a pri- 
vileged property in them. The ſame law for fiſh taken in ſep- 


7 Ob. Caſe of rali piſcaria. Fitzh. N. Br, 87. 1 Cro, 553. Greenbill v. Child. 
Wans. | 


March 48. Jones 440. But generally there is no property in 


for a hawk, without alleging that he was reclaimed; and in fuch 
an action it was adjudged againſt the plaintiff, though it was al- 


JJ d „ 


things which are ferae natura, and therefore trover does not lic. 


leged in the declaration, that he was poſſeſſed of the hawk as 4 


* 
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is prope 8. Dier 306. b. pl. 66. Sed nm albcatur. For 
9 Kale ue a warren is a privilege, to uſe his land to Warren. 
ſuch a purpoſe; and a man may have warren in his own land, and 
he may alien the land, and retain the privilege of warren. But this 
gives no greater property in the conies to the warrener, for the pro- 
perty ariſes to the party from the poſſeſſion; and therefore if a 
man keeps conies in his cloſe (as he may) he has a poſſeſſory pro- 
in them, ſo long as they abide there; but if they run into 
the land of his neighbour, he may kill them, for then he has the 
ſſeſſory property. If A. ſtarts a hare in the ground of B. and Hunting. 
Lo it, and kills it there, the property continues all the while N 
in B. But if A. ſtarts a hare in the ground of B. and hunts it into 11 Mod. 75. 
the ground of C. and kills it there, the property is in A. the hunter; Holt. Rep. 
but A. is liable to an action of treſpaſs for hunting in the grounds '*: 
' as well of B. as of C. But if A. ſtarts a hare, &c. in a foreſt or 
| warren of B. and hunts it into the ground of C. and there kills it, 
the property remains all the while in B. the proprietor of the warren, 
becauſe the privilege continues. And theſe diſtinctions Holt chief 
juſtice took upon the authority of 12 Hen. 8. 9. And by the 
whole court judgment was given for the plaintiff, becauſe he had 
a property by the poſſeſſion, And Holt cited 1 Vent. 122. Pol- 
lxfen v. Aſhford, as a caſe in point, where it is ſaid, that it would 
be good upon a demurrer. See Reg. 93. 6. Brownl. decl. 167. 
Raft. entr. 450, 6. Theloal. dig. 196. 22 Hen. 6. 59. 6. And 
Halt ſaid, that the reaſon of the caſe in Dier 306. b. was, that he 
admitted himſelf out of poſſeſſion, and therefore the action could 
not lie, unleſs the hawk was reclaimed, 


Smallcomb wer/. Croſs and Buckingham, &c. ſheriffs 


of London. : 
* trover for goods, upon the general iſſue pleaded, at the trial at s. C. x $dk. 

niſi prius in London at Guildhall, before Holt chief juſtice, the 3 
{it appeared to be thus: J. S. recovered judgment in debt againſt Cab. 45. 
Hr, and J. N. recovered another judgment againſt Fx. J. S. 3 Danv. Abr. 
led a fiert facias upon his judgment, which was delivered to the? N. 733. 
ſheriffs of London at nine of clock in the morning, but he would 6 Mod. 292. 
not take a warrant of the ſheriffs to levy the goods, but procured 12 Mod. 126. 
the writ to be indorſed according to the ſtatute of 29 Car. 2. cap. 3. 
0 N. ſued another ſeri facias, which bore tee before the fier: 
facias of J. S. but was delivered to the ſheriffs ſubſequent to the 
eri facias of J. S. wiz. at ten of clock in the morning, but both 
the writs were delivered the ſame day. J. N. took 2 warrant from 
the ſheriffs, and levied the goods in execution, which the ſheriffs 
01d to the plaintiff Smallcomb, Afterwards the ſheriffs ſeiſed ws 
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goods in execution upon the fieri facias of J. S. and fold them to 

the defendant Croſs. And now Smallcomb brought trover againſt 

Croſs and the ſheriffs of London ; and this matter appearing, upon 

the evidence, Holt chief juſtice doubting of it, appointed that it 

ſhould be moved in court. And after argument on both ſides it 

Two execu- was reſolved by all the judges, 1. That if two writs of execution 

81 are delivered to the ſheriff the ſame day, he has not an election, 

to execute which he pleaſes, but he muſt execute that which was 

firſt delivered. But if the ſheriff levies goods in execution by virtue 

of the writ laſt delivered, and makes ſale of them (whether the laſt 

| writ was delivered upon the ſame day or a ſubſequent day) the pro. 

perty of the goods is bound by the fale, and the party cannot ſeiſe 

them by virtue of his execution firſt delivered; but he may have 

his remedy againſt the ſheriff. For fales made by the ſheriff ought 

not to be defeated, for if they are, no man will buy goods levied 

Cro. El. 174, upon a writ of execution. And at common law if a fieri facias 

181, had been ſued the firſt day of the term, and another freri facias 

afterwards, and the laſt had been firſt executed, the other had had 

Addion againſt no remedy but againſt the ſheriff. But in this caſe no action lies 

the ſheriff. againſt the ſheriff, becauſe he who delivered his firſt writ would 

not take a warrant from the ſheriffs to levy the goods; fo that it 

ſeems he had a deſign only to keep that execution in his pocket, 

to protect the defendant's goods by fraud. And judgment for the 

A man be- Plaintiff by the whole court. And per Holt chief juſtice, if a writ 

comes bank- of execution be delivered to the ſheriff againſt A. and A. becomes 

3 aFer > bankrupt before it be executed, the execution is ſuperſeded; and 

cution deli. Conſequently the property of the goods is not abſolutely bound by 

vered tothe the delivery of the writ to the ſheriff, But (by him) the Yefte of 
Mon Sint the writ binds againſt all ſales and acts of the party himſelf, 

3 Lev. 69, 191. Philips v. Thomſon, See 2 Ventr. 218. | 5 


Note; in this caſe Mr. Northey ſaid arguendo, that it is the com- 

mon practice at this day, that if a fiers facias be delivered, and the 

Extent for the goods appraiſed and ſold, and the writ is not returned, and an ex- 

Kings. tent for the King comes out of the Exchequer, it will over-reach 
the former ſale. But per curiam, it is very dangerous practice. 


5 C c. Dr. Groenvelt ver/. Dr. Burrell, &c. 

421, 491. | ; 

—_— R. Groenvelt brought an action of falſe impriſonment againſt 

See + Mod. Dr. Burrell. The defendant juſtified under a judgment given 
386. againſt the plaintiff by the college of phyſicians, and a — impoſed 

35 1 o by them, and commitment to priſon. See before 213. And now 

ceedings of Mr. Northey moved in behalf of the plaintiff, that the King's Bench 


the college of would make an order, that the regiſter of the college of phyſicians 
pbyficiens, 3 | Do _ ſhould 


nſt 
en 
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uld 
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ſhould permit the plaintiff to have copies of the proceedings and 
;ydgment, to enable the plaintiff to reply to the plea of the defen- 
dants, who were cenſors of the college. And he argued, that the 
plaintiff was a parry to the judgment, &c. and therefore has a right 


to have a copy. 5 . 
preface to the third Report, extends to this caſe, for it extends to 


the records of all publick courts. And it is the uſual practice, if 


an action is brought for a falſe return upon a mandamus, upon 
which the party is returned to be disfranchiſed, that the King's 


Bench will make an order that the plaintiff ſhall have recourſe to 


the publick books. And it is no objection, to ſay, that this will 


be to compel the defendants to diſcover their evidence; for the 


plaintiff does not pray to have an order to the defendants, but to 
the regiſter, who is a party unconcerned and indifferent. Sed non 
allcatur. For per curiam, the King's Bench cannot oblige the 
college of phyſicians to permit the plaintiff to have any copy of 
their proceedings; for they act in a judicial manner by authority of 
an act of parliament, and therefore it ſhall be preſumed that they 


eſides, the ſtatute 46 Edw. 3. mentioned in the 


253 


have done right; and this record may be pleaded without a profert Profirt in 
in curia, and therefore no yer can be prayed of it, and therefore . 


the defendants ſhall not be bound to give a copy, for it would be 
in effect to diſcover their evidence. And the plaintiff has no right 
in this record; therefore this caſe differs from the caſe of the pub- 
lick books of a corporation, for there the party has an intereſt. 
In the ſame manner where there is a diſpute between a lord and a 
copyholder, the copyholder ſhall ſee the rolls, becauſe he has an 


intereſt in them. If the lord of a manor claims land by forfeiture Copy. 


of his tenant for felony, he has a right to have a copy of the con- 
viction, and he ſhall have it exemplified ; but a man cannot have 
2 of a record of a conviction of treaſon or felony without leave 
of t 

to the attorney general for copies of records, but they have them 
of courſe. All theſe caſes are where rights are to be tried, and 
after iſſue joined; but this action is for a treſpaſs, and not founded 
upon a right; and therefore the King's Bench cannot make any 
ſuch order. And per Holt chief juſtice, if A. be indicted of felony, 
and acquitted, and he has a mind to bring an action, the judge 
will not permit him to have a copy of the record, if there was 


probable cauſe of the indictment, and he cannot have a copy with- 
out leave. | | | | 


1 ea 


e attorney general. In matters leſs criminal they never ben 


| 8 Salk. 353. 


— 
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Giles ver. Hartis. 


8. C. 2 Salk. 7 Narkiratus afſumpfit for goods ſold the eleventh of September, the 


6522. defendant pleads a tender in April following, et quod + 
ar my ratus fuit et — et ſince the tender. And this plea r 
5 aſter an imparlance. The plaintiff demurs. And per Holt chief 
Ante 44. Juſtice, where debt is brought upon a bond conditioned to 
Com®. 334 money at a day certain, if the defendant pleads a tender at the day, 
and that he has been always ready, &c. it is good. But in aſumpjr, 
or debt upon a ſingle bill, he muſt plead, that he has been always 
ready; for though the defendant tendered the money, and has been 
always ready ſince the tender to pay it, yet the plaintiff may have 
demanded it before, it being a duty from the time of the promiſe; 
and if the defendant did not pay it upon demand, his a. Was 
broken, though he tendered it afterwards. But if he pleads that he 
was always ready, this refers to the time of the promiſe made, and 


not to the time of the tender. 


Tender a bar : Though a tender is made, and the plaintiff reſuſes the money, 
of damages. yet the tender cannot be pleaded in bar of the action, neither in debt 


Poſt. 644. nor aſſumpſit, but in bar of the damages only, for the debtor ſhall 


nevertheleſs pay his debt. | 


Tender plead- 3. In debt upon bond conditioned to pay a ſum certain, a tender 
able after im- may be pleaded after imparlance. But in the principal caſe judg- 


ay yea 238, ment was given for the plaintiff; for as the tender is pleaded, there 


Cod. 3e. might be a demand of the money which was due before the tender, 


between the time in which the money became due and the tender; 

in which caſe it cannot be pleaded, either in bar of the action, or 

of the damages: But if the defendant had pleaded touts temps prij, 

the plaintiff ſhould have replied, and ſhewn the requeſt, and the 

Tender, how time when it was made. But if the tender had been pleaded at the 
pleadable in day of the promiſe with 7outs temps priſt, Holt chief juſtice doubted, 


an Lhd whether it ſhould be in bar of the action, or of the damages. IIe 


ſaid, that in this action if it ſhould be in bar of the damages, as it 


is in debt, it would be a bar of the whole demand; for fince ind- 


 bitatus afſumpſit is to recover uncertain damages, the plea which 
will bar the plaintiff of his damages, will bar him of his whole 


demand. But he faid, that he would find a means, by which the 


defendant in this action may excuſe himſelf of the charge of the 
trial, and payment of coſts, where he will pay what is due; 3 
by bringing a ſum of money into court, and praying judgment de 
wlterioribus damnis ; or by confeſſion of the. damages to ſuch a value, 
and praying that the plaintiff may proceed at his peril for 3 
u 
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e curiam, it was adjudged in this caſe, that it was well enough; 
for according to common and reaſonable intendment, part lies in 1 Ro. Abr. 
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fdue. As to theſe points, he gave no reſolution. But he ſaid, 
that he well remembred, that ſerjeant Levinz made the firſt mo- 

tion, that upon bringing ſo much money into the King's Bench in 
indebitatus aſſumpſit, the plaintiff might proceed at his peril. And 
it was in the time of my lord chief juſtice Keeling, and it was 
thought an extraordinary motion. But per Holt chief juſtice, a Tender.not 


man cannot plead a tender and routs temps priſt in a quantum me- — * 


fit, becauſe the demand is intirely uncertain ; nor could a man rt. 


tender of amends in bar of any voluntary treſpaſs at common Amends. 
w, except m caſe of damage feaſant, to prevent the impounding 
of cattle, until the ſtatute of 21 Jac. 1. cap. 16. 0 


Richards ver . Cornford. 
Error. C. B. 


RA The defendant makes conuſance as bailiff to the earl s. C. 2 Satk. 
of Mautagu and his wife, and ſhews, that the duke of Albe- 550. 3 

narle deviſed the reverſion of the premiſſes, expectant upon a leaſe 6 
for years upon which rent was reſerved, to the ducheſs of Albemarle 5 Mod. 363. 


his wife, now wife to the earl of Montagu, and for rent-arrear 21 Rep. 45. 


he avows the taking of the diſtreſs. The plaintiff pleads in bar of „ 


the avowry, that the duke of Albemarle by deeds of leaſe and re- Ro. Rep. 33, 
leaſe intailed the ſaid lands upon the earl of Bath, &c. And iſſue Sund, 285. 
thereupon. And verdi& and judgment in C. B. for the avowant. | 
Upon which the plaintiff in replevin brought his writ of error, and 

two errors were aſſigned, 1. That the lands were alleged to lie in Compriſo. 
Enfield and Edmonton; which is impoſſible, that the lands ſhould 

lic in both pariſhes, but part may lie in one pariſh, and part in 

another. And a caſe was cited between Treverton and Hickes, Treverton v. 
Poſch. 3 Will. & Mar. B. R. It was alleged, that J. S. was Cath. 13. 
ſeiled in fee of lands lying in divers pariſhes, whereof the lands in Bro. Barr. 
queſtion were parcel ; and it was held impoſſible, and ill. But p. 98. 


frey's c. 


the one pariſh, and part in the other. The ſecond error afligned #34, 6 
was, that the diſtreſs is taken for arrears of rent of two years; bunt 
t appears by the avowry, that the avowant had not title till the 

2th of September 1694. and the diſtreſs was taken the 26th of 


 S-ptember 1696, and the judgment is for the intire rent of two 


yars ; therefore the plaintiff has judgment for more than appears Judgment for 
to be due to him by his own ſhewing, which is error. And by mor MEN 
Hut chief juſtice, the avowry for the part of the rent which was (ff plante f 


not due till after the diſtreſs taken is ill; therefore the general Judg- has title to. 


ment for all the rent is erroneous, and ought to be reverſed. for the .ws. 
- | whole, 
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Amendment. 


whole, and is not good for any part. As if a leſſor avows for rent 
and a nomine poenae, and the rent was not demanded, fo that the 
nomine poenae was not due; a general judgment for both ſhall be 
intirely reverſed. But if the court had abated the avowry for the 
rent which was not due, and had given judgment for the reſidue, 
he ſhould have had return irrepleviſable and good, But for the 
other reaſon the judgment was reverſed, ni, Sc. Mr, Montague 
counſel for the avowant cited in this caſe 1 C9. 45. Moor 281. 
Hob. 133, 208. T. Jones 138. Yelv. 148. 3 Co. 799. But 
afterwards the record in the Common Pleas was amended (for this 
error proceeded from the miſtake of the attorney of the plaintiff in 
replevin, for the plaintiff brought two replevins, and the defendant 
made two avowries, and gave the records of them to the plaintiff's 
attorney, who made entry of the one avowry to this repleyin, 
whereas it ſhould have been entred to the other replevin, and ſo 


vice verſa) and by it the tranſcript was amended in the King's 


Bench alſo; upon which the avowant prayed, that the judgment 


might be affirmed. But it was ordered that the record ſhould be 
put in the paper again, becauſe there might be more errors, And 


afterwards it was affirmed. 


Rex ver. Griepe. 


S. c. Comyns N information was exhibited againſt the defendant for falſe and 


43- 
S. C. 2 Salk. 


S Mod. 343. 
Catth. 421. 
Inſormation 
for perjury. 


corrupt perjury at common law. And the information ſhews 
that there was a ſuit in replevin in C. B. between Richards plaintiff 
and Cornford defendant; and that upon the trial at the bar of the 
Common Pleas' the plaintiff produced in evidence indentures of leaſe 
and releaſe, bearing date the fifteenth and ſixteenth of July 1681, 
which were then executed by Chr:/topher duke of Albemarle, at 
Albemarle houſe in the pariſh of St. Martin in the fields in Middle- 
ſex ; and that Mr. Edward Strode was produced at the trial as a 
witneſs, to prove the execution of theſe deeds ; and that the defen- 
dant Griepe was produced as a witneſs at the ſame trial for the de- 
fendant ; and that he ſwore, that Mr. Strode, innuendo the ſaid Ed- 


ward Strode the witneſs praedict. was commorant all the middle of 


the month of July, 81. innuendo the year 1681 at Netwnham, in- 


nuendo quandam domum manſionalem praedicti Fttvardi Strode vica- 
tam Newnham in parochia de Plimpton St. Mary in Comitatu Devon. 
ubi revera the ſaid Edward Strode non fuit ad Newnham praecdicl. 


in the ſaid month of July 1681. Upon not guilty pleaded verdid 


was given for the King. Upon which the defendant's counſel mo- 
ved in arreſt of judgment, and argued their exceptions ſeveral 
times. And now the court pronounced their opinions in ſolemn 
arguments, that the judgment ought to be arreſted, = 1 
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cemed, for different reaſons. The three juſtices Roteby, Turton, 


and Eyre, made but two points in the caſe. 1. Whether the 
words ſufficiently aſcertained the place, to make it material to the 
matter in iſſue without the innuendo. 2. Admitting that they did 


not, then whether the innuendo will help it. And as to the firſt 


point they held, that though a man ſwear falſly, yet if it be in Perjary,what? 


matter immaterial to the iſſue, it will not amount to corrupt 
crjury ; for the reaſon that perjury is ſo high a crime, is, in re- 
ſpect of the injury that it does to a man; but if it is not material 
to the iſſue, it cannot by any means induce the jury to give their 
rerdit one way or another, and conſequently cannot injure the 
other party, againſt whom the verdict is given. 3 It. 164. 7. 
2 Bulir. 150. Hob. 53. II Co. 113. Cro. Car. 353. per 
Rickardſen chief juſtice. Stile 336. 2 Roll. Rep. 369. Nelv. 61. 
2 Rall. Rep. 41. Telv. 111. And Turton juſtice cited the opinion 
of Popham. Goldſb. 191. that if A. ſwears that he ſaw B. ſteal, 
Ec. ſuch a deed, and when he did it he was dreſſed in blue, where 
in truth he was not dreſſed in blue, this is not perjury. So if a 


man ſwears to his belief, or ad effefum, if it be falſe (by him) he 


cannot be convict of perjury. Then to apply this to the firſt point, 
the judges ſaid, that it does not appear what diſtance there was be- 
tween Newnham and Albemarle houſe, and therefore Newnham may 
be adjoining to it, and then Mr. Strode might have been at both 
places the ſame day; and ſo his being at Newnham would not falfi- 
ty his oath, that he ſaw the deed executed at Albemarle houſe, for 
both might well ſtand together, and conſequently the oath of 


Griepe, that Mr. Strode was at Newnham, will not be material to 


the iſſue, and therefore no corrupt perjury. And to make this 
material to the iſſue, it muſt be preſumed, that this Newham is in 
Devenſhire, which would be in effect to make this conſtructive 


| perjury, which ought not to be allowed any more than conſtruc- 


tive treaſon. And as to the objection, that this information is 
tor perjury at common law, which is puniſhable, though it be not 
corrupt or material to the iſſue, or prejudicial to any; the whole 
court anſwered, that the ſtatute only inflicts a greater puniſhment, 
but does not alter the nature of the offenſe. And Holt chief juſtice 
lid, that perjury at common law was an infamous crime, and the 


ſtatute of 11 Hen. 7. ſuppoſes ſo. And in the Mirror of juſtices, 


utle Infamy, perjury is mentioned. So Forteſeue de laud. leg. Augliae. 


There is no reaſon therefore for any diverſity in the crimes, upon 


ſtatute or at common law; but the puniſhments are different, for 


in convictions upon the ſtatute, diſability is part of the judgment, 
but at common law it is only a conſequence. And therefore in this 
cale the King may pardon and reſtore the party to his teſtimony, 
but upon the ſtatute he cannot. The puniſhment upon the ſtatute 
is certain, and confined to the direction of the ſtatute ; but at com- 

| | 1 . | mon 


Pardon. 
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ſhewn. 2 Leon. 211. Hamper's caſe. 


4 But as to this point Holt chief juſtice held, that the information 
'Y was ill without the innuendo; for Newnham muſt be a ville, ham. 
= let, or lieu conus. In the general intendment of law it is a il}; 
but it is but an individuum vagum, and no man can know where 
it lies, and therefore the court cannot know where it lies, for 
in pleading it is neceſſary to ſhew the county where the vil. 
lies; for if a ville be alleged, and no county where it lies, no pro- 
ceſs can iſſue upon it. 34 Hen. 6. 49. 60. 4 Hen. 7. 8, Sire 
facias upon a recognizance for breach of the peace; the breach was 
aſſigned in a ville, and no county where was mentioned, and when 
the jury was brought to the bar they were diſcharged, and the in- 
formation ſet aſide. But in ſome caſes the ville alleged ſhall be in- 
tended to be in the county where the action is — as if treſ⸗ 
paſs is brought in Middleſex for a treſpaſs done at Mington, Iling- 
zon ſhall be intended to be in Mzrdgleſex, becauſe that is the git o 
the action. But if a place is mentioned in matter collateral to the 
iſſue, it is neceſſary to ſhew in what county it lies, or otherwiſe it 
ſhall not be intended to be in any county. Therefore Newnham in 
this caſe is unknown to the court as to the fituation, and the 
breach aſſigned is ill for this uncertainty. And as to the objection 
by the King's counſel, that it appears by the defendant's oath, that 
Neunbam is a place different from Albemarle houſe, and it is ſworn 
in contradiction to Mr. Stroge's evidence, and induces a ſuſpicion 
in the jury of the evidence given by Mr. Strode, and therefore it 1 
not material, whether Newnham be near, or very far off from 4- 
Perjury in a bemarle houſe. Holt chief juſtice anſwered, that he was of opinion, 
thing circum that it is not neceſſary to appear in an information for perjury, to 
dane what degree the point in which the man is perjured, was materi 
das, to the iſſue ; for if it is but circumſtantially material, it will be per. 
jury. And therefore (he ſaid) he doubted much of the caſe cited 
by Turton juſtice out of Gouldſber, For (by him) if A. ſwears, 
that B. delivered a decd in a blue coat, where in truth he was 
ina red; this will be perjury, for a witneſs ſwears to the circum- 
ſtances. So if a witneſs ſwears to the credit of another witneſs; 
if it be falſe it will be perjury, if it conduces to the proof of thc 
point in iſſue. But if A. being produced as a witneſs to prove 


that B. was compos mentis when he made his will, ſwears that po 
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4 ay he left his own: houſe, and went to C. and lay there, and 


the next day lay at D. &c. if he ſwears falfly in theſe circumſtan- 
ces immaterial to the point of the iſſue, it will not be perjury. 
(Note, this alluded to the oath of Mr. Wilkinſon, who was produ- 
| ced as a witneſs at the trial between Sir aac Rebowe who married 
the wife of Mr. Heneywood of Eſſex and his executrix, and Sir John 
C:tton who married the heir at law of Mr. Honeywood, and there in 
his evidence to prove Mr. Honeywood compos mentis when he made 
his will, he recited a very long ſtory of ſuch impertinent circum- 
ſtances.) But in this principal caſe (per Holt chief juſtice) though 


Neunbam was next adjoining to Albemarle houſe, ſo that Mr. 


Frede might have been at both places the ſame day, yet if he 
was not at Newham it will be perjury in Griepe, who was ſworn 


in contradiction to Mr. Strode's oath. (And in this point he was 


of a contrary opinion to all the other judges.) But for the afore- 
ſaid uncertainty it cannot be known where Neunbam was, and 
therefor c ill. | | : | 


4s to the ſecond point, whether this uncertainty is not aided by 
the innuendo; all the juſtices agreed that the innn⁰j,,)d could not aid 


Innuendo. 


it, 1. Becauſe the innuendo imports ſome other thing than is in- 


tended by the eath, and is an addition of new matter, which is ill. 


For by common intendraent Nezwnham mentioned in the oath is a 


ville, but the innuendo reſtrains it to a lie cons; and this reaſon 
was given chiefly by Hoſt chief juſtice. But, 2. All the juſtices 
laid, that no innuendb could ſupply the defoct of certainty before ; 


for an innuendo ſigniſies nothing unleſs there be ſame matter of 


fact precedent, to which it may refer. If words are actionable, and 
then an innuendo comes by way of explanation, that will be good ; 
but if not, the addition of an sxmwends will not make them action- 
able, Heb. 6. 4 Co, 17. Then as great a certainty is required in 
indictments and informations as in actions upon the caſe ; but if 
Mr. Strode had brought an action upon his caſe againſt Griepe for 
lander of his title, ſhewing that Griepe had ſaid, Mr. Strode has 
no title to Newnham, innuendo Newnham his houſe in Devonſhire, 
it had been ill. But if he had declared, that Mr. Strode was ſeiſed 
in fee of Newnham in Plimpton in Devonſhire, and then had ſhewn 
that Griepe had ſaid, Mr. Strode has no title to Netwnhbam, innu- 
endo Newnham in Plimpton in Devonſhire, that innuendo had been 
good, becauſe there would have been precedent matter ſufficient to 
which it might refer; and if Griepe had intended another Newn- 
lam he ought to ſhew it in his plea. 1 Roll. Abr. 78. pl. 3. 1 Cro. 
321. Aleyn 32. 80 in this caſe, if the information had ſaid, that 
the queſtipn upon the evidence at the trigl was, if Mr. Strode was 
at his houſe at Newnham in Plimpton St. Maries in Devonſhire, and 


then had gone on to ſhew, that Mr. Griepe ſwore, that Mr, Strode 


3 | | was 
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was at Newnham, inmuends, Sc. as in this information, it hat 

been good. And Holt chief juſtice ſaid, that the information 
; might have averred poſitively, that the queſtion upon the trial was, 
whether Mr. Strode was at Newnham in Plimpton, although at the 
trial Newnham was mentioned generally; for this ſhould be under. 
ſtood according to the ſubject matter which ſhould appear upon 
the trial in the information. But in this caſe there i is nothing to 
induce this innnendo, and therefore it is ill; for an innuendb is 
no averment, and it is never proved at the trial And fer an au- 
thority in point all the court relied upon 3 Cre. 428. Regina 5. 
| Bowles, the record of which Holt chief juſtice brought in to court, 
viz. Mich. 47 & 38 Eliz. Rot. 36. e An as to the objetions 


be pave theſe e 


Obj. Reject the Fowl Palm. 3 40. 


Anſw. This might be done if no uſe were d of it. But 
here no ſuch liberty is left to the court, for the aſſignment of the 
perjury refers immediately to the innuendo, ubi - revera' non fut al 
Nerembam praedif. Beſides, that without the innuendo there 1 is no 
| certainty, as before 1 18 ns 


J 


EYE? 21. 2 w_ My 5 
Au That! is te, but it is len there is ſufficient matter to 
Coggs v. Ro- induce the innuendo. Therefore between Coggs and Rogers, cal: 
gers. for words, the plaintiff declared, that the defendant faid, © The 
an Moc over the way is broke; ” mnnuendo the plaintiff; it is 
ill, for then any ſhoemaker might bring an action; but if the 
plaintiff had ſaid, that he lived over right, and that he was a ſhoe- 
maker, Sc. and then had declared as before, ay had been good, 

for the innuendo bad been well ee IVE 


Obj. There is but one Newnhan in the record, and therefore 
the court muſt n that there 1 is no more. 


Alf That one is mentioned only in the _— and there- 
fore ſignifies nothing, 8 | 


3 . „ 
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Anſw. The words thive were ſpoken to the ard we there- 
fore the innuendo was good; but it had been otherwiſe, if wy, 
had not been ſpoke to the ſervant. | 
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Obj. The . of an | immends is to explain dubious words | 
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Obi. Paſech. 20 Car. 2. B. R. Poe. gi. Rex verſ. Lewin, in W v. Lewin; 
* 12 pe ury againſt Lewin it was ſet fo „that he ſwore, i 4.45 
that he bags Nag up in the art, innuendo the art of a * EH 


uli revers ne enn 


Anſw. per Holt. That is n0 authority ; for Lewin had been in- 
dicted before for the ſame thing, and he pleaded auterfoits acquit, Shes 
and then being indicted for anot N, U ding, e 


Obj. The verdict finds, th Gre meme Me in Drom: 
ure. | 


Anſw. The „ that, for a man's meaning ab- 
ſtracted from the fact, cannot be put in iſſue. 4 Sn Is. 
47 Edu, 3.16. 5 Co. 77. 


Obj. If a.man ſwears gencally.oedabouh, i hl be 16k ts 
the King: e = | 


Anſw. That opinion is very auge, and ee to the 
ny of human kind. - 5 


3. point. Whether the aſſignm ent ſhould refer to Newnhanria Prock8, ve- 
the innuendo? And by all the ju TD var and Eon 
For ali revera non fuit ad Neumbam pratditt. this prasdict. refers 
to the laſt antecedent, which is Newnham in the innuendo. Be- 
lides, that per Holt chief juſtice, where à place is indefinitely men- 
tioned, praedict. is not a pr — but it ought to have been, 
nen ſuit apud aliquam villam, ognitam per nomen de Næunlam; 
ot otherwiſe it might have been, non fuit apud Newnham pracdick. 
nec aliquam aliam 5 for in this caſe he might have been 
at Newnbam, though mot at Newnham aforeſaid ; for where a ge- 
neral is mentioned, aſſignment of a breach in particular is not 
good, And for theſe -reaſons judgment was arreſted by the whole 
court. But becauſe the court was ſatisfied, that the defendant was 

guilty of corrupt and wilful perjury; they made an order, that he 

not be diſcharged of his bail, — that leave ſhould be 
blen to the informer, to exhibit a new information, | 


Not, A ed senses by sen into the jul of peo 
and after hearing of «council, when all the lords ſeemed to be of 
r eee eee the vote, and the 
judgment was reverſed by the r without ing any dead 
ene OY 12 
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. dir Richard Raine's caſe. 
-_ did not ſign it, in which he made Mr. Tench, &c. execy. 


Super/edeas to tors, arid afterwards died in April following. After his death the 
” xg * ,executors produced this will in the prerogative eourt to prove it, 
1 Salk. 4 but the court doubting of the validity, becauſe it was not ſignet 
Show. 294. by the teſtator, iſſued a citation, to ſummon in all the perſons, 
| ho would be intituled to adminiſtration, if this will ſhould be 
adjudged null. And they all appeared, and retained proctors, ex. 

cept Mr. Grey, brother of the uw deceaſed, who was in con- 

tempt, for which the court pr ed againſt him ad excommuni. 

— Upon which the laſt day of Trinity term laſt paſt Mr, 

Grey moved in B. R. for a mandamus to be dire died to the judge 

of the prerogative court, to command him to grant adminiſtra 

tion to him as next of kin to his brother deceaſed, upon ſuggeſtion 

that he died inteſtate, And a mandamus was granted, returnab e 

the beginning of this Michaelmas term. And now Mr. Northey 

moved for a ſuperſedeas to the mandamus, upon affidavit that Mt. 

Grey made a will, the validity of which is now in conteſt in the 
prerogative court. And a ſuperſedeas was granted by the whole 

court. 1. Becauſe they ſaid that the court was * — in the 

former motion; for they were not informed, that Mr. the 
brother was in contempt in the prerogative court, of which if they 

had been appriſed, they would have denied the former motion ; 

for the party who makes ſuch a motion, ought firſt to reſort to 

the ſpiritual judge, and requeſt the granting of adminiſtration to 
Contempt in him, and not be in contempt for the ſame thing. But 2. Hul 
the ſpiritual chief juſtice ſaid, that the difference always is, when it is admitted 
$4 on all ſides that the party died inteſtate, and when not. When it 
1s admitted, then if the ordinary will not grant to the next of kin, 
Wherea man-: the King's Bench will grant a mandamus. But if a will is pro- 
an ys be duced, the judge of the ſpiritual court muſt determine whether 
compel the the will be good or not, before he grants adminiſtration, For jf 
fpiritual court he grants adminiſtration, and afterwards the will is proved, the 


ation, grantee will be executor of bis own wrong. And the judge of the 


ſpiritual court is the only proper judge, to determine the validity | 


Probate unde- Of wills for things perſonal, and therefore the probate is undenia- 
niable evi ple evidence to a jury. And Holt chief juſtice faid he remembered 
2 Kcb 437, a caſe, which was in the time of lord chief juſtice Kehyng, where 
Noel v. Wells, an executor brought an action, and at the trial produced the 


12 Mod. 136. hate, at niſi prius at Guildball; and the defendant's council 


to prove, that the ſuppoſed teſtator died inteſtate, :but Kehng chief 


Juſtice told them, that the probate was evidence uncontroverte 
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and afterwards it was moved by his order, and all the other judges 
concurred in opinion with Kelyng ; and.ſo it has been always held 
ſince. Therefore if Mr. Grey will demand a return of the man- 
umu, if the. judge of the prerogative court makes return of the 
ſubſtance of the affidavit, it will be a very good return; or if he 
returns that Mr. Grey made.a will poſitively, although there may 
be an appeal. and the will thereupon adjudged null, yet no action 
upon the caſe will lie upan that return, uſe the party who 
made the return, was the proper judge of the ſubje& matter, and _ 
no action lies againſt a man for what he does judicially. To all No aftiona- 
which things the other judges agreed. mf s judge, | 


Aſhton wver/. Sherman. 


TYNEBT upon bond againſt the defendant as aJminiſtrator to 8. C. 1 Salk, 
Field. The defendant pleads fix judgments againſt him on Cc. 
bonds in which Field was bound, uitra quae he Fan not aſſets, Lilly — | 
The plaintiff replies to four, chtent per fraudem; and as to the 153: | 
other two, that the defendant hath afets ultra them, et hoc petit oY T2008, 
-quod inquiratur per patriam. The defendant demurs ſpecially. Comb, 44 
Reſolved, that the replication is ill; for when the defendant pleads 549.6, 
fix judgments, he confeſſes by implication, that he hath afets — 
over five; then when the plaintiff ſays, he has aſſets ultra two, pleads ix 
and tenders an iſſue, if this iſſue ſhould be admitted, it would lag dn“ 
chaſe the defendant to take an iſſue that would be againſt him, for ox which be 
in effect he has confeſſed the fact before; and a man cannot oblige dach not af- 
another to an iſſue of fact which he has confeſſed before. And fade dt ue 
therefore per Holt chief juſtice, the cafe of Croydon v. Atway, hath aſſets 
1 Roll. Air. 802. pl. 6. is not law as to this point. But if the 1 fe,; 
plaintiff had ſaid, that the defendant had aſſets ultra two judg- — 
ments, er hoc paratus eft verificare, although it ought to have been cannot chaſe 
omitted, yet it ſhould be but e and ſhould not vitiate, . defendant 
But the better way is only to anſwer to ſuch judgments, as he upon a fact 
knows to be obtained by fraud; and if any of them are found for dieb he has 
the plaintiff, he ſhall have judgment ; becauſe it would appear that * 9 
the defendant hath afſets, for by pleading fix judgments, he con- See g Co. 
ſeſſes ers ultra five. And therefore Holt chief juſtice denied the 68. 9 
caſe 1 Saund. 337. Hancock v. Prowtle, to be law. But all the 
court were of opinion, that the replication was not double, ac- 


cording to 2 Saund. 49. But the conrt gave leave to the plaintiff, Duplicity; 


to amend his replication upon payment of coſts, 
Taurberville 


V. 
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p Turberville verſ. Stampe. 
o'c skin. ASE grounded upon the common cuſtom * the realm 6 2 
21. 4 negligently keeping his fire. The plaintiff declares, that he 


dall g. was poſſeſſed of a cloſe of heath, and that the defendant had an- 
| other cloſe of heath .adjoining ; that the defendant tam improvide 
Caſe bor negli. , negligenter cuſtodivit ignem ſuum, that it conſumed the heath 

gently keep- negng 1 , | g Tye 
.ing his fire. of the plaintiff. Not guilty pleaded. Verdict for the plaintif 
Comb. 459. And Gould King's ſerjeant moved in arreſt of judgment, that this 
Skin: 681. © action ought not to be grounded upon the common cuſtom of the 
- vx A realm; for this fire in the field cannot be called ignis ſuns, for 2 
Comyns 32. man has no power over a fire in the field, as he has over a fire in 
8. C. his houſe, And therefore this reſembles the caſe of an inn-keeper, 
who muſt anſwer for any- ill that happens to the goods of his 
ueſt, ſo long as they are in his houſe ; but he is not anſwer.ble, 
If a horſe be ſtolen out of his cloſe. And in fact in this caſe the 
| defendant's ſervant kindled this fire by way of husbandry, and a 
| wind and tempeſt roſe, and drove it into his neighbours field; ſo 
bt God. that it was not any negle& in the defendant, but the act of God. 
+... Sed non allecatur. For per curiam as to the matter of the tempeſt 
that appeared only upon the evidence, and not upon the record, 
and therefore the King's Bench cannot take notice of it, but it wa 
good evidence to excuſe the defendant at the trial, Then as to the 
other matter, per Holt chief juſtice, Rokeby and Eyre juſtices, a 
man ought to keep the fire in his field, as well from the doing of 
.damage to his neighbour, as if it was in his. houſe, and it may be 
as well called ſuus, the one as the other; for the property of the 
materials makes the property of the fire. And therefore this ac- 
tion is well grounded upon the common cuſtom :of the realm, 
But Turton juſtice ſaid, that theſe actions grounded upon the com- 4 

mon cuſtom had been extended very far. And therefore (by him) 

the plaintiff might have caſe for the ſpecial damage, but not 7 
grounded upon the general cuſtom of the realm. But by the other pl 
_ Juſtices judgment was given for the plaintiff. Note Mr. Nerthy oy 
for the plaintiff cited 40 A/aſ. pl. 9. Fitz. iſue 88. double plea 31 1 
28 Hen. 6. 37. 21 Hen. 6. 11. 4. Raft. Entr. 8. and Old Entr. il © 
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General de. 2 19. Where the declaration is general for negligently keeping his ad 
THe „fire in ſuch a pariſh, 7 ſpecifying NE Tou or age 
ground. But Holt chief juſtice anſwered, that that was an anti- Get 

Ad of a quated entry. And (by him) if a ſtranger ſets fire to my houſe, My 

ſtranger. and it burns my neighbour's houſe, no action will lie againſt me; his 
At of a fer. Which all the other juſtices agreed. But if my ſervant throws dirt Pi 


vant charges into the highway, I am indictable. So in this caſe if the defen- adr 
che aue. dant's ſervant kindled the fire in the way of husbandry and prope Wi 
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ſor his employment, though he had no expreſs. command of his 


| maſter, yet his maſter. ſhall be liable to an action for damage done 


to another by the fire; for it ſhall be intended, that the ſervant had 
authority from his maſter, it being for his maſter's benefit, 


Moſel y ver /. Warburton. p 


Levari facias iflued to the biſhop of Cheſter, to require him S. C. Salk. 
A to levy the debt upon the defendant de bans ecclefiaſticts, 320. 
Warburton being a fellow of Magdalen college. Upon which the 2 _ 
biſhop writes to the warden and fellows of the college, requiring : Toft, 4,472, 
them to pay the penſion of Warburton to him. To which the 672. 
warden and fellows anſwer, that they have not power to do it. 
Upon this a motion is made in B. R. on behalf of the biſhop: of 
Che/ter, for advice of the court, what the biſhop ought to do. 
And per Holt chief juſtice, if a prebendary hath a ſole body, the 
bil:op upon a /evars facias de bonis ecclefiaſticis may ſequeſter it; 

but if he hath but a body aggregate with the dean and chapter, he 
cannot ſequeſter it. Then in this caſe the profits of the fellowſhip 
are but caſual dividends, in which before diviſion Varburton ha 

no intereſt, ſo that they do not make an eſtate; and it ſeems in 

this caſe Warburton is not clericus beneficiatus, and the biſhop may 
return nulla . bona ecclefiaſtica. And though the college hath the 
impropriation of a church, yet it belongs to the whole body, and 

not to one of them only. But the court would not give a poſitive 
opinion, becauſe the caſe did not come judicially before them. 


r 


F 


Sparks ver /. Crofts. 


CPARKES brought an action againſt Crofts, as adminiſtrator S. C. Comb. 
generally to J. F. Crofts pleads that he was adminiſtrator du- g ._, 
rante minoritate of his wife; and this was in abatement. The 332. 
phintiff demurs. And adjudged, that the defendant ſhould anſwer 3 Dann. Ab. 
over, For though a man cannot charge an adminiſtrator durante 24k hte 
"11:ritate generally as adminiſtrator, becauſe it is a particular ſort ment that the 
of adminiſtration, and if a man obtains judgment againſt ſuch an defendant is 
«miniſtrator, if afterwards the adminiſtrator or executor comes of nine 
R | 5 . i | 5 urante ming- 
ae, a ſcire facias lies againſt him upon this judgment. Yet the ;;zae. 
defendant ought to aver, that he continues adminiſtrator durante 
":n;ritate ; which he has not done here, for he has not ſaid, that 
his wife is in life, and under the age of ſeventeen, See 5 Co. 29. 
7 gel's caſe. Afterwards the defendant came and pleaded, that P.,, /a darrein 
«miniſtration was committed to him during the minority of his cn 
wife, and that his wife died ſince the -laſt continuance. And per 
_— . Ka Holt 


266 Mich. Term 9 Will. 3. 

Holt chief juſtice, 1. This plea is contradictory to the admiſſion 
the defendant, for by ill pleading before the defendant * 
| Himſelf adminiſtrator generally, and therefore this plea is ill 

2. Holt chief juſtice doubted, whether a man could plead a plea 
puis darrien continuance after a demurrer ; although Hob. 8 1. is ſo 
Stoner v. Gibſon. | . 


nnn 


Dorney ver/. Caſhford. B. R. 


s. C Ooty VASE for vbſtructing a private way. The plaintiff declare, 


9 * hat he is poſſeſſed for a term of years of a houſe, and that 
363 be and all thoſe whoſe eftate he hath in the houſe, time whereof, G. 
Que eſtate of habrerunt et habere debuerunt a way, &c. that the defendant ob- 
a term, ſtructed, &c. Upon the general iflue pleaded, verdict for the 
a plaintiff. But after divers motions in arreſt of judgment, by the 

whole court judgment was arreſted. For though it had been good 

to declare againſt a wrong-doer, that he habere debuit viam, Ge. 


Strode v. as was lately adjudged in this court in a caſe between Strode and 


Birch, Birch, which was fo adjudged in the Common Pleas, and the 
Mod. 18. judgment affirmed in the King's Bench after ſeveral argument 
without a preſcription ; yet here the plaintiff has laid a que cet. 
in himſelf, when he is but leſſee for years, which is impoſſible, 
See 3 Lev.19. for he cannot have the eſtate of any other, but only his own, And 
Lutw. 81. Holt cited a caſe, which was in B. R. in the time of Hale chief 
juſtice, where in an action upon the caſe brought by a leſſee for 
years for ſtopping his lights, the plaintiff declared as here with 4 
gue eftate ; and it was moved in arreſt of judgment, and the plaintiff 

could never procure judgment. | 


Compns 7. The caſe of Strade verſ. Birch was caſe, where the plaintiff de- 
clared, that he you et adbuc eff lawfully poſſeſſed of a tenement, &c. 
et quod de jure habnit et habere debuit common of paſture in a thou- 
ſand acres, for all cattle let and couchant, &c. tanquam ad tene- 
mentum praedictum appertinentem; that the defendant to deprive the 
plaintiff of his common dug coney-burrows: Upon demurrer, judg- 
ment for the plaintiff in C. B. and affirmed in B. R. becauſe the 
defendant was a ſtranger, and therefore poſſeſſion a good title 
againſt him. | —_ | 


Replevin for cattle taken in a place called B. The defendant 
avows that Mellor was ſeiſed in fee of the place where, Cc. and 
demiſed to the defendant for ten years, and he took the cattle there 
damage feaſant, The plaintiff pleads in bar, that Sir Richard Sturtm 
was ſeiſed in fee of a hundred acres contiguouſly adjoining to the 
place where, Cc. and that the defendant, and all thoſe gow 
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Fe he hath, Ce. have uſed to repair the fenſes between the hun- 
Jred acres and the place where, &c. and that the hedges being 
down, the plaintiff's cattle entred into the place where, &c. The 
defendant demurs. And adjudged for him. For no man can lay 
a que eftate in a leſſee for years. Adjudged Trin. 9 Will. 3. C. B. 
Alon verſ. Gwinnell. 1 


* ver /. Harris and Duke. 


| # ao and Duke were found guilty of perjury at a trial at bar, S. C. Skin. 
in an information exhibited againſt them; and upon the capi- Gy. <a 
15 they were outlawed ; and upon the return of the exigent Mr, 56: 

Conyers counſel for the earl of Bath, who was the proſecutor, Judgment for 
moved that judgment ſhould be given againſt them in their abſence. niliment 
But per Holt chief juſtice, no judgment for corporal puniſhment 

can be pronounced againſt a man in his abſence ; and no writ can 

be granted to ſeiſe a man and ſet him in the pillory. Therefore 

the motion was denied. 


Winter ver/. Loveden. 


jectment for lands in Somerſet/hire, Upon the general iflue 8. C. Comyns 
1 pleaded, as to three parts the jury found the defendants not 27. . 
guilty ; and as to the fourth they gave a ſpecial verdiQ, that the 53). 
lands in queſtion are cuſtomary lands, parcel of the manor of Goat 5 Med: 244, 
burſt, and demiſed and demiſable by copy of court-roll at the will 3 
of the lord, according to the cuſtom of the manor, tune whereof, Power to 
Ec. that George Powlett was ſeiſed in fee of the manor of Goar- makes leaſes. 
. burſt, and had iflue Edward Powlett ; that George Powlett g Fac. 1. 
in conſideration of the marriage of his ſon, and of the marri- 
age portion, ſettled the manor of Geathurſt to the uſe of himſelf. 
| for life, remainder to his wife for life, remainder to Edward 
Prelett and his heirs males of his body, &c. remainder to the heirs 
of the body of Edward, &c. with a proviſo, that George Powlett 
ſhould have power during his life, and his wife ſhould have power 
atter his deceaſe during her life, to demiſe the premiſes in poſſeſſi- 
on for one, two or three lives, or for thirty years, or any other 
number of years determinable upon one, two or three lives, or in 
reverſion for one, two or three lives, or for thirty years, or for 
any other number of years determinable upon one, two or three 
lives, ſo that the demiſe be not of the ancient demeſne lands, par- 
cel of the premiſſes, or any of the other lands uſed or reputed de- 
meſne ak. within ſeven years before the ſettlement, and fo as the 
ancient rent be reſerved, &c. 2 
| effect, 
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of powers. 
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effect, and that Edward Powlett had, iflue four daughters, the eld- 


eſt of whom was the leſſor of the plaintiff; they find, that Geurg: 


Paolett by indenture between him and Robert Blanchburne, reci- 
ting that Robert Blanchburne and his wife held certain lands in 0. 
in the pariſh of Goathurff (which are the lands now in queſtion) 


by copy of court-roll for their lives, in conſideration of Gol. demi. 


ſed the faid lands to Robert Blanchburne, babendum for thirty year; 
to commence immediately after the death, ſurrender, forfeiture, or 
other determination of the eſtate of Blanchburne and his wife; they 
find, that George Porolett and Elizabeth his wife, Edward Poulet 
and his wife, and Robert Blanchburne and his wife, are dead ; that 
Robert Blanchburne entred and was poſſeſſed, and aſſigned to the 
defendant Loveden, who was poſſeſſed, Sc. And after ſeveral ar- 
guments at the bar, the court in ſolemn arguments pronounced 
their opinion for the plaintiff, but they differed in their reaſons, 
Rokeby juſtice ſaid, that the queſtion was, whether this leaſe was 
within the power; and he was of opinion, that it was not; for he 
ſaid, that the rules for conſtructions of powers are, 1. That they 
ought to be interpreted according to the intent of the partics. 
2. They ought to be purſued ſtrictly. In this caſe (by him) the 


intent was, to enable George Pawlett to continue the eſtate in leaſe, 


as it was at the time of the making of the ſettlement ; but under 
ſome reſtrictions, 1. He could not demiſe the lands which were for 
the ſuſtenance of the family. 2. Nor make any leaſes without de- 
terminability. 3. Nor deſtroy the copyhold eſtates. And he was 
of opinion, that this leaſe was not void for the breach of the firſt 


branch, viz. for demiſe of the copyholds, which in law are de- 


meſnes. For though in ſtrictneſs of law copyholds are demeſnes, 


yet it was not the intent of the power to include them within the 


word demeſnes. But (by him) by the third reſtriction the demiſe 


of the copyholds is void ; becauſe it breaks the implicd conſtruc- 
tion; for ſuch a power would deſtroy the copyhold manor qua 
copyhold, which is contrary to the intent of the parties. 2. The 


| leaſe is an abſolute leaſe, and therefore void; for the determinabi- 


lity goes to all the years there mentioned, as well the term for 


thirty years as for the uncertain number of years. And if the 


words [or for] in the laſt limitation make a difference, Georg? 
Poxelett would have a greater power to make leaſes in reverſion 
than in poſſeſſion, which would be unreaſonable. For in poſſeſ- 


hon the term for thirty years ought to be determinable upon one, 


two or three lives, and not abſolute. Holt chief juſtice, Turton 
and Eyre juſtices argued alſo for the plaintiff. And Holt chick 


| juſtice ſaid, that the great queſtion was, whether this leaſe was 


purſuant to the power. And therefore, 1, It is conſiderable, whe- 
ther the term for thirty years abſolutely be within the power. 
2, Whether the lands demiſed are within the power. And as to 
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the firſt, he conceived, that the land was in poſſeſſion of Blanch- 
}urne at the time of the making of the ſettlement, but that : 
does not appear by the verdict. For if a man has power to make Power in the 
leaſes in poſſeſſion or reverſion, if he makes a leaſe in poſſeſſion $3nAire. 
once, he ſhall never after make a leaſe in reverſion, for he has an 
election to do the one or the other, but not both. Therefore * 

the copyhold was demiſed after the ſettlement in poſſeſſion, he 

could not have executed this power to demiſe in reverſion. But he 

ſaid, that he would not declare his opinion of that, becauſe it did 

come judicially before him. And, 1. (by him) This leaſe as a 

leaſe in reverſion is within the power, for a leaſe in reverſion in Leaſcin re- 
the largeſt ſenſe ſignifies a leaſe made to begin in futuro. Co. Lit. vero, what? 
44. and in that ſenſe is oppoſed to a leaſe in poſſeſſion; but that 

is not meant here. 2. It ſignifies a leaſe to begin from and after 

a leaſe, &c. in poſſeſſion. The ſtatute of 14 Eliz. which reſtrains 

the clergy from making of leaſes in reverſion is to be underſtood of 

leaſes in futuro. So was the caſe of Baily v. Muns in the time of 2 Vent. 244. 
lord chief juſtice Hale. Intr. Trin. 23 Car. 2. B. R. Rot. 1012. 

contrary to the opinion in the caſe of Thomſon and Trafford in 

Pipbam. But in the caſe of a leaſe for life within this power, 

it muſt be intended of a leaſe of the reverſion, and not of a leaſe 

In futuro, becauſe the freehold muſt commence in poſſeſſion im- 

mediately. Then the queſtion here is, if this leaſe in reverſion 

might be abſolute; and he held that it might. for it is within 

the reaſon of Finch's caſe 6 Co, 39. It is to demiſe in reverſfioa 

tor one, two or three lives, or for thirty years, or for any other 

number of years determinable upon one, two or three lives. Theſe Conſtruction 
words [or for] disjoin the ſentences, and make them ſeveral, and of a ſentence, 
go to the latter part by way of enlargement of the power. 1 Leon. 

119, Where words tend to enlargement they ſhall never be con- 

lirued to be a reſtraint upon the former clauſe. If this power be 

conſidered with relation to the intereſt intended to be paſſed by the 

power, it is very reaſonable, for thirty years bear a proportion to 

three lives. Heretofore twenty one years were accounted propor- 

tionable to three lives, but now thirty years are looked upon as pro- 

portionable to three lives. Then though it may be thought ridi- 

culous to have a greater power, to make leaſes in reverſion, than 

in poſſeſſion, nevertheleſs the words carry this conſtruction, by 

which the court ought to be guided; and though it ſeems odd, 

yet it is part of the bargain. And therefore he was of opinion, 

that an abſolute leaſe for thirty years was warranted by the power ; 

to which Turten and Eyre juſtices agreed. 8 . - 
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2. By Hott chief juſtice theſe copyhold lands are excepted out 
«the power, His brother Rokeby was of opinion, that this was Copybold part 
«a exception implied; but (per Holt chief juſtice) ſince it is un- of the de- 
e 2 2% | reaſonable, weſnes. 
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2 Cro. 599. 
Yelv. 222. 


Tenant for 


life of a manor 


with power 
to make lea- 
ſes, makes a 
leaſe of a co- 
pyhold, this 
deſtroys it for 
ever. 


Freeman's 
Rep. 508. pl. 
682, 


Reſtrictive 
clauſe in 4 


power. 


reaſonable, that theſe lands ſhould be within the power, and 
they are both within the words of the exception, and the 8 
of it, it is very reaſonable to confine the exception to the ſirid 
words; and fince copyhold lands are part of the demeſnes, the; 
ſhall be excepted by the word demeſnes. If a man aliens al his 
demeſnes, except the ſervices of his freeholders and copyholder: 
the manor remains; which could not be if the copyholds were os 
demeſnes. Beſides, that it is unreaſonable, to enable a tenant fi; 
life, to deſtroy the copyhold, which he might do without thi; 
conſtruction of the power, for the power being derived out of the 
inheritance, if theſe copyhold lands were out of the exception 
this leaſe, though made by a bare tenant for life, would deſtroy 
them for ever. And this power is limited to the wife, which z; 
more unreaſonable. And there was no occaſion for a power to en- 
able a tenant for life to make ſuch leaſes, for he might by the cuſ. 
tom have granted cuſtomary eſtates. Therefore ſince the word; 
are comprehenſive enough, and it is reaſonable, he would conſtrue 
copyholds to be within the exception under the word demeſnes. 


Objection. If you conſtrue copyholds to be within the exception 
under the word demeſnes, there will be no lands for the power to 
have operation upon. 


Anſwer, There are other lands found in the verdict, whereof 
George Powlett was ſeiſed. N T 


Obj. Though there are other lands found, as Bridreut, that 
is not to the purpoſe, for the words of the power are confined to 
the manor. | | | 


Anſw. The power does not extend to all the manor, but to ſo 
much of the manor except the demeſnes. And it is not contrary 
to the premiſſes, for though copyholds and demeſnes are excepted, 
yet there are rents and ſervices, and that is ſufficient to ſatisfy the 
power; for though no rent can be reſerved out of them, yet ſince 
there is a power to leaſe them, that will be ſufficient ; for where 
there is a power to demiſe divers things, and there is one qualifics- 
tion which does not extend to them all, the power may be execu- 
ted in the reſt. And for this Holt cited 2 Roll. Abr. 262. pl. 115. 
and the caſe of Malter and Wakeman, which he put at large. 
See the caſe, 1 Ventr. 294. 3 Keb. 554. So in this caſe Georg? 


Porolett might leaſe the rents and ſervices without reſervation of 


any rent; and ſo all the words of the power are ſatisfied. But 
if the demeſnes might have been demiſed, no conſtruction could 
have been made, to ſeparate the ſervices from the demeſnes. But 


ſince the demeſnes could not be demiſed, it is reaſonable that + 
| | | | | ſhou 
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ould be able to demiſe the rents and ſervices to ſatisfy the power. 
Turten and Eyre juſtices agreed. And judgment was given for 
the plaintiff. | ä | | | 0 


Evans verſ. Marlett. 


F goods by bill of lading are conſigned to A. A. is the owner, S. C. 3 Salk. 
and muſt bring the action againſt the maſter of the ſhip if they df „ » » 

"rc loſt. But if the bill be ſpecial, to be delivered to A. to the uſe 156. 
of B. B. ought to bring the action. But if the bill be general to 3 156. 
I and the invoice only ſhews, that they are upon the account of B. RR” 

| 4. ought always to bring the action, for the property is in him, 
and B. has only a truſt, per totam curiam. And per Holt chief 
iuſtice, the conſignee of a bill of lading has ſuch a property as that 
he may aſſign it over. And Shower ſaid, that it had been ad- Afſignment. 
judged fo in the Exchequer. | | 
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Shermoulin ver. Sands. 


Hmm libelled in the admiralty, for that, that he and others 8. C. Carth. 
O equipped a ſhip for a voyage, and T. the defendant there un- 73, 462. 
lawfully took her from him. T. pleaded there, that this ſhip was 12 Mod. 143. 
taken by Du Barth upon the high ſea, and that he bought her of Admiralty. 
Du Barth at Bergen. Sbermoulin replied, that ſhe was taken un- 

lawfully. And ſo the queſtion there was, whether the capture by 

Du Barth hath altered the property. And a decree was made for 
Shermoulin, Upon which T. appealed to the delegates, and pend- 

ing the appeal moved for a prohibition. Northey againſt this cited 

the caſe of the King and Broome, Trin. ꝙ Will. 3. Broome cap- Re: + 

tain of a man of war took a French ſhip upon the high ſea in Broome, : 
the Weſt Indies, which afterwards was condemned in the admiralty *. 32 

in England for prize; and he fold her at Barbadboes; and then re- 

turning to England, the King libelled in the admiralty againſt him 

lor the ſhip and goods; and Broome moved for a prohibition, upon 

2 ſuggeſtion that the converſion was upon the land; but it was 

denied, becauſe the original cauſe, which was the capture, was up- 

on the high ſea, and immediately upon the W the captain be- 

came chargeable to the King; ſo that though he broke his truſt at 

lend, yet the right, which is the cauſe of the action to the King, 
commenced upon the high ſea, and ſo proper for the admiral's juriſ- 

diction. In the ſame manner here, the queſtion being, prize or 

not prize, which is proper for the admiralty, though the title of T7. 
commenced at land, yet that will not withdraw the ſuit from the 

«miralty, 2 Saund. 254. 1 Sid. 367. Dernall ſerjeant argued 


V 4 - 
— 6 


to 
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33 to the ſame effect; and farther, that T. comes too late after fon. 
tence, 1 Cro. 97. For after ſentence and appeal a prohibition ſhall 
not be granted, unleſs it appears in the body of the libel that the 
matter of the ſuit is not within their juriſdiction. 2 Roll. Ar. 


318, 319. 


The plea will Holt chief juſtice, It is not alleged in the libel, that the capture 
1 55 aid an ul vas ſuper altum mare; ſo that nothing appears, to give juriſdiction 
to the admiralty. For a man ſhall not ſue in the admiralty, only 

| becauſe it is a ſhip. It appears by the plea, to be matter proper for 

the admiralty ; but that alone will not give them juriſdiction; for 

if the admiralty has not conuſance of the original cauſe, but ſome. 

thing ariſes upon it which is within their juriſdiction, that will not 

give them juriſdiction over the principal. But e contra, when the 

principal is within their juriſdiction, and an incident happens triable 

at common law, &c. And the reaſon of this is, becauſe the com- 

mon law is the over-ruling juriſdiction in this realm; and you ought 

to intitle yourſelves well, to draw a thing out of the juriſdiction 

: Saund. 259. Of it. In the caſe of Radley v. Eglesfiela the capture was alledge 
in the libel to be ſuper altum mare; in the ſame manner in Broome“ 
caſe. Now this libel is no more than a replevin, and the matter of 

die. | 8 plea might have been a good juſtification in treſpaſs. As to the 
at what time, Matter of the time of the motion, the common difference is, if the 
.__ Cauſe belongs to the courts of the civil law, and a man ſues in an 
inferior dioceſe, where the conuſance of the cauſe belongs to the 
metropolitan, and the defendant acquieſces in it, and admits the 
juriſdiction, and ſentence is given, he ſhall not reſort afterwards to 

the ſuperior court. But if it appears that the ſpiritual court has no 
Juriſdiction, no admittance whatſoever ſhall ſtop the prohibition, 

Holt chief juſtice and Rokeby were of opinion, that a prohibition 

ought to be granted; but Turton and Eyre juſtices contra; becauſe 

it was after ſentence and great expenſes in the admiralty ; and be- 

cauſe now upon the whole proceedings it appears, that the admi- 

ralty has juriſdiction, the detect of the libel being aided by the de- 

fendant's plea. Therefore becauſe the court was divided, no pro- 

Hibition could be granted. 


Courtney verſ. Collet. 


e Ter- gen of the plaintiff called B. fregit, & le- 
4 36. bam 4 lem creſcentem pedibus ambulundo conculcavit et con- 
Cale and net. ſeunpſit, et piſcatus fuit in ſeparali piſcaria, necnon quare polls, 
paſs cannot be V. _ die 0 anno the defendant threw down a certain _ 
Joined. per quod aqua eadem cataracta decurrens piſcariam ipſius t 
n plaintiff ibidem in tantum inundavit, quod per curſum aquae _ | 
A]. EO 


_— 
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I inundationem praedictam, piſces in eadem piſcaria tunc exiſtentes Jerk. 24. 
1d valentiam exiverunt, &c, Upon not guilty pleaded, 1 * 
verdict for the plaintiff, and intire damages were given. Gould 11 A 14. 
King's ſerjeant moved in arreſt of judgment, that the plaintiff has Jenk. 211. pl. 
ined an action of treſpaſs, and an action upon the caſe, which Allen 
cannot be joined. 2 Roll. Rep. 139, 140. Dawtry verſ. Dee; for St. 43. 
the former part of the declaration is a plain treſpaſs, but the latter d 154- 
is only caſe, For if A. breaks the fenſes of B. per quod the cattle. 
of C. eſcape into B.'s land; caſe lies for C. againſt A. if the cattle fenies, pc 2 
of C. are diſtrained for eſcaping and damage feaſant in B.'s land. gued my cattle 
And in this caſe the plaintiff does not ſay, that the defendant broke sebr 2nd we 
his wears, but they might be ſome other perſon's; and in fact they 
were the defendant's own wears, and therefore treſpaſs does not lie 
for it, but caſe, for the conſequential damage to the plaintiff, And 
therefore the caſe differs from the caſe of Drake v. Cooper, where Drake v. 
in treſpaſs for breaking the plaintiff's cloſe, containing one hundred Cooper, 
acres, upon which a fair uſed to be held every Michaelmas day, an 
for throwing down booths and ſtalls ibidem erecta, per quod the 
plaintiff loſt the benefit of his pickage; after verdict for the plaintiff, 
upon motion in arreſt of judgment, the court were of opinion, 
that this was an intire treſpaſs, becauſe the booths appeared to be 
erected upon the plaintiff's land, and therefore intended to be his. 
But in the preſent caſe the wears do not appear to be upon the 
plaintiff's land, and therefore different. And Hil. 25 & 26 Car. 2. 
B. R. rot. 700. between Robinſon and Bailey, Robinſon brought an Robinſon v. 
action for battery of his ſervant, per quod ſervitium amiſit, and for Bailey, 3 Keb. 
taking of nine pound of butter; and upon not guilty pleaded, and ss“ 
verdict for the plaintiff, it was held by the court, that the one was 
caſe, and the other treſpaſs, and therefore they could not be joined. 
But it was argued by Mr. Carthewo for the plaintiff, that if it ſhould 
be admitted that this was but caſe, yet it being laid for a malfea- 
lance, it might be laid with vi et armis, and therefore may be joined 
wih a plain treſpaſs. But, 2. (by him) this latter part of the 
ceclaration is but bare treſpaſs; and for this he cited Reg. 97. 
12 Hen. 4. 3. Fitzh. N. Br. 89. mn. where it is ſaid, if a man fills. 
1 ditch with dung, Sc. by which the water uſed to have its courſe, 
{er quod another man's land is ſurrounded, he ſhall have treſpaſs 
et armis. And Reg. 95. a, 6. Fitzh. N. B. 871. the very 
precedent from which this declaration was drawn. And as to the 
vrmer point, after two arguments at bar, the court was of opi- | 
mon, that treſpaſs, and treſpaſs upon the caſe, were two diſtinCt Treſpaks. 
things of different natures ; and although if vi et armis is put in 
treſpaſs upon the caſe for malfeaſance, this will not vitiate ; yet 
tie judgments in treſpaſs and caſe are different. For in treſpaſs 
ways the judgment is, quad capiatur ; but in treſpaſs upon the judgment. 
ale, though vi ef armis be inſerted, yet the judgment is, guod At 

+a * in 
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d Carth. 113. 
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in miſericordia; and actions can never be joined, which have gif. 
ferent judgments. But as to the ſecond point, it ſeemed to the 
court, that this was a plain treſpaſs; for the cauſing a ſuperfluity 
of water to drown or overflow the land or fiſhery of the plaintiff 
is a plain treſpaſs, and the per quod the fiſh eſcaped is but in aggra- 
vation of damages. And therefore the whole court was of opinion 
for the plaintiff, Sed adjournatur, Note, that Holt. chief juſtice 
faid in this caſe, that if A. brings an action againſt B. for battery 
of A.'s ſervant, per quod ſervitium amiſit, it is a plain action of 
treſpals.. {; 3: + - | 1 „ 


Green ver /. Watts. 


non elesd. DER Holt chief juſtice, if the defendant pleads an action depend 
* 7 ing in another court for the ſame cauſe in abatement, and nu 
wards annul. fiel record is pleaded; if there was ſuch record at the time of the 


see Carth. pleading of the plea; though the action was afterwards diſcontinued, 
6 the plea is good, becauſe it was true at the time of the pleading. 
12 351. 


But if a man pleads a recovery by judgment in bar of an action, 
and the ſaid judgment is reverſed after the pleading of the plea, now 
the plea is ill, becauſe now it is no ſuch record ab rmrro, 


Et Peſt. 550. 


3 275 
N. ich. T. = 
Sir George Treby Chief Juſtice. 
Sir Edward Nevill 71 
Hr John Powell | 
Sir John Blencowe re- . 
moved this term out of ; Juſtices. 
the Exchequer in the| 
room of Sir John Powell 
deceaſed | j 
Arnold ce Jeffreſon. „ 
T Rover de ſcripto ſuo obligatorio. The plaintiff declares, that he NS | 


and J. S. were bound by this obligation jointly and ſeverally to * on 

R. F. that the plaintiff was poſſeſſed of this, and that he loſt it, brought by 
and that the defendant found and converted it, &c. Not guilty "ve obligor. = 
pleaded, Verdict for the plaintiff, And now it was objected, that R. g. 3. 
though the obligee might bring trover for this bond ut de ſcripto Cro. El. 723. 
ſu cbligatorio, yet it could not be ſcriptum obligatorium to a ſtran- 83 Ss 6 
ger; therefore the plaintiff could not bring trover in this manner. p. 7. of 
For though it be ſuppoſed- that the bond was given to the plaintiff, O. Car. 
her nothing paſſed to him but the material part, viz. the paper; &c, 205;P. 3 0. 
but the len and right of action continued undiſpoſed in the obligee. : Bulk. 313. 
But it was admitted, that the plaintiff might have had treſpaſs, Mich. Ed. 3. 
becauſe that might be maintained upon the bare poſſeſſion. But 39. 1 5 
ver will not lie without property, therefore the plaintiff has 
miſtaken. his action. At leaſt, if it ſhould be admitted, that rover 
would lie, yet the plaintiff has not brought his action well, * 

3 . this 


PDP 
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| | 
this could not be ſcriptum ſuum obligatorium, ſince it appears «« > 
his own ſhewing, = A 3 bond of R. F. But to this i ou . 
anſwered, and reſolved by the court, 1. That frover and conver. qu 
ſion will lie upon a ſpecial property, as in caſe of a carrier. 8 
2. That any ſtranger may maintain rover for a bond upon a tic 
ſpecial property by bailment, as well as the obligee himſelf, 3. That 1 
a ſtranger may not only bring trover, but alſo ut de ſcripto ji bY 
obligatorio, as well as the obligee himſelf, becauſe the ſeriptum th 
ſuum obligatorium is not inſerted, to declare that the defendant vi 
has converted the duty or choſe en action which belonged to the F 
plaintiff, but to ſhew what ſort of deed it is, which is converted; tl 
for per Treby chief juſtice it is admitted, that the obligee might v 
bring trover pro ſcripto ſus obligatorio, but in that caſe the trover t 
is not of the right of action, which is a thing inviſible, but it is it 
| of the material part of the deed ; and therefore theſe words are [ 
Verdi aids. uſed, to intimate what ſort of deed is converted. 4. Aﬀer ver- 0 
| dict, that the court would intend, that the bond was given to the t 
plaintiff, And in truth the fact was ſo, for the plaintiff was forced | | 
to pay the money, whereupon the bond was given to him. 
1 | 
8 | 
| Shalmer ve /. Pulteney. 
| | | 
8 C. Lutw. HE plaintiff brought quod permittat againſt the defendant, | 
1 586, | to permit him proſternere quaedam aedificia raiſed within 


gs 405. fifty years upon the freehold of the defendant's huſband, and now 


ſince the death of her huſband her frechold, to the nuſance of the 
plaintiff. And the plaintiff ſhews, that Sir Milliam Pulteney was 
ſeiſed in fee of three meſuages in St. Martins in the fields in 
Middleſex, to which a void piece of ground was contiguouſly ad- 
joining; and that Sir William Pulteney granted theſe meſuages to 
the plaintiff; and that he and all thoſe whoſe eſtate he hath in the 
ſaid three meſuages time whereof, &c. have had and have uſed to 
have eleven windows towards the ſaid piece of ground; that 
1 June 4 Fac. 2. Gervaſe Hulker leſſee for years of the defen- 
dant's husband raiſed certain edifices upon the ſaid void piece of 
ground, which 1 the lights of the plaintiff; that this piece 
of ground came to the defendant after the death of her husband; 
and that the defendant would not permit the plaintiff to throw 
down theſe buildings, though ſhe was oftentimes requeſted. The 
defendant pleaded in abatement, that there is no ſuch writ of qued 
permitiat in the Regiſter, as this which the plaintiff hath brought, 
The plaintiff demurred. And the firſt exception was, that no 
pariſh nor /zeu conus is alleged, in which theſe edifices ſuppoſed to 
Venue in- be built lie. See 9 Co. 58. a. But to this the court anſwered, that 
tended. they ſhall be intended to lie in the ſame pariſh where the three 
1 | 


meſuages 


— 
* _ bag 2 — 
6 2 4 RE IR r 
— Tot 0 9 i 


» 
_ 
- | 
l f 
f 
1 ! 
e 
7 
} 
I 
* * 
0 
f 
1 
1 
n 
— 
' # 
. 
e 
14.0 iy 
o 
1 
1 
U ' 
fl q 1 7 
\ [ 
U 
14 
! 
[1 
! 
* 
* 
N 
4 
8 
320 
Ts ” 
3 1 
22 1 
7 0 
FT ! 
1 
5% o 
1 wil 
LE. ; 
| 4 
1% 
\ io 
\ « , 
\ 3 
l . 
1 118 
3 
1 
1 
3 + o 
1 LI 
\ # 05 
. +: 44 
(TT 
4 71 
þ , 
1 
«® . 
* 11 
N : 
4 
l [7 
\ 1 
7 
i 1 
LF 3+ 447 
( k Y 
1 q 
\ Y 7 
if 
. 
#3 
«+ "KEW 
| 0 
fit Wi 
F 1 
61 - F 
= t a4 + 
. 
12 1 4 
* o 
Har ts 
8 | 
2 *1 
1 $f 
. 1 + 
if 
o * . 
' 
Ds : 
j 2 
1 
11 
44 
15 
p: . 
7 
} 
\, 
. 
+ 1 
1 
. 
I 
i 
E J 
1M 
7 7 
71 i 
3. ul 
i 
5 
1 K 
-WE 
— / 7, 
* 
* 
bs 
HY 
- © 8 
= 4 
. 
f 
i 
1 
4 
4: 
R 
1 
= Tt 
Wil 
1 
if 
+5] 
1 
* 
1 
Vs 
1 
Wh: 
f ** 
13 
17 
44; 
z 
»P 
+ 
xk 
"41 
ny 
4 
1 
1 
3 
FF! 
7 
418 
: , 
Ji 
11 
N 
3 
1 
7 


4 
of 
Nl 
| 
4 , «& 
12 HE F 

4, $ bs 
19 
i * 
1 N #3 
att L 


| 
. 
[1 
LY 
. 
1 
1 
N 
. 
7 
. 
# 
1 
3 
Rt. 
1 
2 * * 
n 
6 
* 
4 4 
i 718 
* 
7 
# . 
* 
12 
8 
'< 
"" 
TY 
* 
; 4 
4 : 
k 
; 


— — — 
ws 


— — 
my — — 
. 


we 


Mich.:Term 9 Will. 3. 277 


„* , 1 


meſuages lie, becauſe they are ſaid to be contiguouſly adjoining. 

The ſecond exception was, that. the writs in Fitab. Nat. Br. 124. B. 

are, poſt pri mam transfretationem, &c. but this writ is, infra guin- 

quaginta Annos. But to this the court anſwered, that it is well Limitation of 
enough, for now the time of limitation is altered. : Third excep- ion. 

ion per Mrighi was, that the Regi/ter allows a writ of quod per- 

mttat againſt the perſon” who levied the nuſance, his heir or feoffee ; Againſt whom 
but in this caſe the defendant does not claim under him who levied rang e 
the nuſance. But to this Levinz ſerjeant anſwered,” that if A. le- 

vies a nuſance _ my land, if I continue it, quod permittat lies 

againſt me, for the prejudice to the plaintiff is the ſame. And to 

this the court agreed. Fitz. Nat. Br. 124. e. Fourth exception 

was, that the word quaedam was a word too general. But to this Quan. 

the court anſwered, that it has been allowed before, and therefore 


| it is well enough. Hearne's pleader 643, 646. 2 Ventr, 186. 


IVarren v. Sainthill, in the record, quaedam foſſa, Sc. Fifth ex- 
ception was, that quod permittat will not lie profternere aedificium; 
but per Wright the plaintiff ought to ſhew, what kind of edifice. 


tt is; for praecipe quod reddat will not lie de quodam aedificio, nor 


cement. Then here there ought to be as great certainty as in a 
jracipe, becauſe the ſheriff in this action muſt proſtrate the nu- 
ance, and totally take away the defendant's property. Treby chief 
juſtice ſaid, that he wiſhed, that to allow this might not be of ill 
conſequence ; for if it ſhould be allowed, aſſizes or quod permittat 
for time to come would not be brought for any thing certainly 
ſpecified by its proper name, by which the ſheriff would be in- 
veſted with an unlimited power in ſuch executions. 2. He faid, 
that there were reſolutions almoſt in point againſt this, for it has 
been adjudged, that nuſance will not lie de mole, which (by him) 
ſeemed to be much leſs equivocal than the word aed:ficium. See 
Ny 68, 4 Cro. 402, 520. But notwithſtanding that, he and the 
whole court were of opinion, that in this caſe the writ was good. 


1, Becauſe it might be, that there is a building or edifice, which 


Hath not any certain appellation, and they would intend that it 


was ſo in this caſe. 2. Nuſance de fabrica, Old Nat. Br. 110. 
tt2h, Nat. Br. 184. and conſequently it will lie de aedificio, for 
the one is equally uncertain as the other. 3. In quod permittat the 
view 1s grantable, and it is not like ejectment or a praecipe, where View. 
the thing itſelf is demanded, and ought to be recovered. There- 
fore the court awarded reſpondes ouſter. But note the court did 


dot rely upon the reaſon of the view, for that might ſatisfy the 


Jury, but was no direction to the ſheriff, And Powell juſtice ſaid, 

that there could not be any Anglice in a writ of right; and that in Aue. 
this action ſo much of the building as ſtops the lights ought to be Nuſance a- 
abated, and no more. + Bowe 


4 B © Blackett 


* 


278 @ i Mich. Term 9 Will. 3. 


Blackett verſ. Criſſop. 


| | . 
S. C. Lutw. EBT upon bond. Upon yer, it appears, that the conditio 
_ wb was, — if the defendant Crop ſhould appear at the — 
a2 ſheriff, to county court, &c. and proſecute his action with effect againſt 
make return J. S. for wrongfully taking and detaining of his gelding, and 
plevied, good. ſhould make return thereof if return ſhould be adjudged, and fre 
|  Compl. ſheriff harmleſs the plaintiff Blackett ſheriff of, &c. by delivery of 
68. precedent the (aid gelding, that then, &c. And upon this the defendant de- 
4 * murred. And it was argued, that this bond was void by the com- 
And. 267. mon law. For the ſheriff had not pore before the ſtatute of 
Weſtm. 2. to take pledges, ſo that ſuc 
tute of Weſftm. 2. had been without doubt void; and therefore it 
ſhall be void now, for the ſheriff has no authority by the ſtatute 
| for this practice. See Dalton 434. Latch 51. 1 Roll. Rep. 414, 
Pledges. But per Holt juſtice, there are two ſorts of pledges, plegii de pre- 
ſeguendo, and plegii de returno habendo. The pledges of profe. 
cuting were at common law, but thoſe de returno habendo were 
appointed by We/tm. 2. cap. 2. by which ſtatute an action lies a- 
| gainſt the'ſheriff if he omits to take pledges, or if he takes thoſe 
Seire facias a- that are inſufficient; for the party may have a /cire facias againſt 
 gainſt pledges. the pledges, where the ſuit is in any court of record. And though 
in the county court, &c. ſcire facias will not lie againſt the 
pledges, becauſe theſe are not courts of record, and every ſcire 
facias ought to be grounded upon a record; yet there the party 
may have a precept in nature of a ſcire facias againſt the pledges, 
A gage is not And this is the reaſon, why the ſheriff cannot take gage inſtead of 
„ plenge with ledges. 1 Co. 446. for the has no remedy againſt the gage, 
in Weſtm. 2. Pledg party | * ag 
as he hath againſt the pledges. And (by him and Treby chief 
A bond is a juſtice) ſuch a bond will anſwer the intent of the ſtatute that te- 
pledge. _ quires pledges, for the obligors are ſureties. And plegii in the old 
books ſigfifies ſureties. And this practice of taking bond inſtead 
of pledges is ancient uſage. But (by them) the queſtion will not 
be in this caſe, whether the ſheriff can take a bond inſtead of 
pledges; as it would have been, if the party had brought an action 
againſt the ſheriff, for not having taken pledges, and the ſheriff 
had pleaded that he had taken this bond; but the queſtion now 
is, whether this bond ſhall be void. And by the whole court the 
bond is not void. At common law it had been void, becauſe it 
had been to ſave the ſheriff harmleſs in making replevin by plaint, 
which he could not have done before the ſtatute of Marleb. cp 
21. and alſo that the defendant ſhould make return of the cattle, 
to do which the ſheriff could not have taken pledges; and there- 
fore he would have done what he ought to have done, * 
| 8 | 90 


bond taken before the ſta. 
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ow > is the duty of the ſheriff, to take pledges to omg 


" is good; but if it be in the doing of that which he ought not gad“ . 


to do, the bond or promiſe is void and againſt law. 
Studholme veg. Mandell. 
Intr. Trin. 9 Will. 3. Rot. 1943. 


N action of covenant was brought by the plaintiff upon cove- 8. C. Lutw. 
nants in an indenture, by which the plaintiff demiſed a mill 935: 
to the defendant, and in which the defendant covenanted, to leave . 
the mill ſtones in as good condition as he found them, or to pay ons impoſſible 
to the plaintiff ſo much as they ſhould be damnified; the damage to be perform- 
to be eſtimated by A. and B. who viewed them when the defen- ed. 
dant entred upon the premiſſes. The plaintiff afligns for breach, vide 1 Salk. 
that the defendant had left the mill ſtones damnified, and had 170. 
not made ſatisfactien to the plaintiff. The defendant pleads, that 
A. and B. had not eſtimated the damage. The plaintiff demurs. 
And ſerjeant Wright for the defendant argued, that this was a con- 
| dition disjunctive, and therefore the leaving of the mill ſtones 
damnified will not be a breach, becauſe at the time of the covenant 
he had election, to perform the one or the other part; therefore 
(according to Lal caſe) without eſtimation by A. and B. , Co. 21. 
of the damage of the mill ſtones, the defendant is excuſed from 
the performance; becauſe it is impoſſible for him to make the 
adjudication, or to compel A. and B. to do it; and till that be 
done, the defendant cannot be liable; no more than if A. enters 
into bond, to perform the award of B. and C. and B. and C. will 
not make any award. Serjeant Gould contra. Theſe covenants Who ſhall do 
are part of the condition of the bond. And fince the latter part n fes in 
of this disjunctive covenant" for the ſafety of the defendant, it : 
belongs to him to procure this eſtimation, or otherwiſe he ſhall be 
| liable. If the eſtimation ought to be made by ſuch perſons as the; Co. 23. 
obligee ſhould appoint, and the obligee had refuſed to appoint, Lamb's cafe. 
this would have excuſed the defendant ; becauſe the performance of 
the covenant is rendred impoſſible by the act of the obligee. But 
in this caſe the fact is contrary. And of this opinion was the 
whole court, and they faid, that the rule and reaſon of Laughter's 
caſe ought not to he taken ſo largely as Coke has reported it, but 
according to the nature of the caſe. And 60 þ chief juſtice put 


this caſe; A. in conſideration of 100 J. bound himſelf in a bond, 
With condition, either to make a leaſe for the life of the obligee 
— —N ; | 0 before 


i 
rn 


Mich. Term 9 Will. 3. 


before ſuch a day, or to pay him 100 JI. The obligee died before 

the day; yet in the time when Sz. John was chief juſtice of the 
Common Pleas, it was adjudged that the obligor ſhould pay the 

100/. and St. John then declared, that he knew well ſome of the 

. judges who gave the reſolution in Laugbter's caſe, and that 

denied that they laid down ſuch a rule as Coke has reported; ye 
the whole court held, that the principal caſe of Laughter was 
good law. Judgment for the plaintiff. Note, this laſt caſe put 
by Treby ſeems to be undiſtinguiſhable in reaſon from Laughter”; 
caſe, | 


Stanfill ver. Hickes. 


| Diſtreſs, upon N treſpaſs the caſe was thus; A. made a leaſe for a year, and 
what eltate. ſo de anno in annum quamdiu ambabus partibus placuerit. The 
leſſee having occupied the land for two years and more, is diſtrain- 
ed for rent due for the laſt year of the two years. And the 
queſtion was, whether the diſtreſs was lawful. And Giraler ſer- 
jeant argued, that it was all one intire intereſt ariſing from the 
ſame root; and that as the leaſe at will is derived from the fame 


grant, ſo it is but a continuation. of the intereſt firſt granted, and 


| Autert70. then the diſtreſs is lawful. But againſt this Gould ſerjeant argued, 
that this was but a leaſe for two years, and afterwards a leaſe at 
will. 'Then ſince the intereſts are different, the ſecond eſtate can- 

not be anſwerable for the debts of the former eſtate, which was 
before determined. Of which opinion was the whole court, and 
for this reaſon it was-adjudged, that the diſtreſs was unlawful. 


Bellaſis ver/. Heſter. 89 
8. C. Lutw. 4 Sſumpſit for 40 J. The plaintiff declares upon a bill of ex- 


way 885 change for 20 J. payable ten days after fight, and that the bill 
Hard. 465, Was ſeen, by the defendant and accepted the fifth of May; and 
487. __ then he ſhews another afſump/it for the other 20 J. Ec. The de- 
as i 44 tendant craves oyer of the original, and upon that prays, that the 
p. 13. writ may abate guoad primam promiſſiunem, becauſe the original 


2 Lutw- 159+: bears tele the fifteenth of May, and the bill was not payable until 
ten days after fight z et qucad alteram promiſſionem, he pleads in 
bar without defenſe. The plaintiff demurs. It was argued by the 
defendant's council, that if the bill be payable ten days after ſight, 


the day of ſight ſhall be taken excluſive, as well by reaſon of 


the word p, as becauſe it is always ſo underſtood among met- 


Woke and chants, But the court was of opinion, 1, That in real actions 
part. the writ may abate in part, but in perſonal actions a writ 7 
| 1 . : ns | abatc 


1 .. . ̃ ß Pp] GE COT TIE YEE ED Ur rn Ogio oe EN” IE” ES IE oe Re %: ¼ Wag,” eo Ws TW no 


2 — 


— rr 


_— ©, 96 
4 


dete hn part, Therefore admitting that the day is excluded here, | 


the writ muſt abate for the whole, or not at all. 2. That there FraQtion in . 1 | 
+; no fraction of a day in this caſe, but that it (tall be intirely in-, 4 


| ded or excluded in this caſe; for the law will never account 303. 
minutes or hours, to make priorities in a ſingle day, unleſs it 
be to prevent a great miſchief or inconvenience; as if a bond be 
made the firſt day of January, and this bond is releaſed the ſame 
ay, the bond may be averred to be made before the releaſe. So 
if a feme ſole bind herſelf in a bond, and the ſame day marries; 
one may aver, that ſhe married after the bond delivered. In aſſiſe 
it appears that the diſſeiſin was done the fame day on which the ö 
writ was Zefte, yet this ſhall not abate the writ, becauſe the affiſe xz 
might be purchaſed after the diſſeiſin. 3. That if there is a cuſtom: = TT 
among merchants, that the day of the ſight ſhall be excluded, it. 
ought to have been pleaded ſpecially; for it is a ſpecial cuſtom, of 
which the court cannot take knowledge without pleading. And 
Pncell juſtice ſaid, that the court would take notice ef the lex Of what cus 
nercatoria, as that there is no ſurvivorſhip, or of a general cuſtom, don um 
25 gavelkind ; but that ſuch ſpecial cuſtom as this here ought to take notice 
be pleaded. As in an action upon a bill of — unleſs ago 
intiff declares :u a .cuſtom to rt the afſumpfit according u . 
— common ys the n not — brag | 
4. Powell and Neviil juſtices were of opinion, that the day in Dry included. 
this caſe ought to be included, ſo that the day on which the bill 6 
was ſhewn ſhall be reckoned one of the ten. For according to 
Clayton's caſe, and all the books, when the .computation is to be 2 Vent. 308, 
made from an act done, the day in which the act was done muſt 310. 7 
be included; becauſe fince there is no fraction in a day, that act 
relates to the firſt moment of the day in which it was done, and 
was as if it were then done. But when the computation is to be 
from the day itſelf, and not from an act done, there the day in 
which the act was done muft be excluded by the expreſs words of 
the parties, As if a leaſe be made to commence à die datus, the 
day is excluded; but if it be 4 cenfectione, which is an act done, 
the day of the making ſhall be included. But Treby chief juſtice 
contra held, that if a bill be payable ten days after fight, the day 
of the ſight cannot be accounted one of the ten days, but ſhall be 
excluded. 1. Becauſe it may be ſeen the laſt minute ef the day 
and that may be intended as reaſonably, as that it was ſeen the firſt 
minute. 2. The party may have the whole day to view the bill, 
and that is allowed him by the law. 3. Becauſe the contrary con- 
ſruftion ſeems abſurd; for then if a bill be payable one day after 
boht, it muſt be paid the ſame day that it is Teen, which is not 
the day after the fight, as the bill requires. As to Clayton's caſe, 
he admitted, that it was good law, but not contrary to his opi- 
aon; for if a man ANGEL the firſt of January, to _—_ 
4c 8 
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and to hold a. confectione for a year, there the day of the making 
muſt be accounted one; becauſe being a leaſe from the deliv 
and to continue but for one-year, unleſs the day be included, the 
leaſe will not determine until the end of the: firſt of Januany the 
next year, and ſo there will be two firſt days of January in the 
one year. But notwithſtanding his opinion, becauſe his brothers 
were of a contrary opinion, he awarded, that the writ ſhould 
Exception and that the defendant ſhould anſwer over. Note, Before this opi- 
238 nion of the court was pronounced, the defendant's counſel offered 
dlatation upon to take exception to the declaration, but the court refuſed to adm 
a plea in a them; for per curiam upon a plea to the -writ, the defendant can- 
datement. not take exceptions to the count, before the writ be adjudged good, 
for then the defendant has time enough to take advantage of the 
declaration; and before it is needleſs ; becauſe if the writ be abated, 
Plea without that will determine the whole. After this it was objected, that the 
defenſe is but defendant had not made defenſe, and the queſtion was, if this was 
3 of matter of form, and ſo aided by the general-demurrer. And prime 
Facie the court was of opinion, that this was matter of ſubſtance; 
becauſe the defendant is not party to the action without defenſe; but 
after having conſulted the judges of the King's Bench, where it 
has been a long time held matter of form, they agreed that it was 
aided by the general demurrer, though at the ſame time they ſeemed 
to comply with that opinion, rather than to approve it with their 
own judgments, to the end that there might © a conformity be- 
.tween the two courts. * . e 


5 Wells wer/. Williams. 
8. C. Lutw. * upon bond. The defendant pleads, that the plain- 
1 tiff was an alien enemy born in France of French parents 
Foſt. 186. Who were alien enemies, and that he came into England fine ſalvo 
Alien enemy conductu, and concludes in bar. The plaintiff replies, that at the 
— Keened time of the making of the bond he was, and yet is, here per licen- 
of the king, liam et ſub protect ione dominti regis. The defendant demurs. And 
and under bis Mfrigbe ſerjcant objected, that it appears that the plaintiff is an alien 
day munuin Enemy, and came here /ine ſalvo candudtu. He admitted, that an 
gebt upona alien enemy, ho comes here with ſafe conduct, may maintain an 
5 action. But unleſs there is a ſafe conduct, though t be per licen- 
with ſafe con- iam et protectionem, he cannot maintain an action. For by the 
duct. ſame reaſon a captive or priſoner of war may maintain an action. 
cafe , But to that it was anſwered and reſolved, that the neceſſity of 
1 i trade has mollified the too rigorous rules of the old law in their re- 
Jew. ſtraint and diſcouragement of aliens. A Jem may ſue at this day, 
but heretofore he could not, for then they were looked upon 48 
enemies. But now commerce has taught the world — 
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. 283. 
'5. And as to the caſe in queſtion, admit that the plaintiff came | 


ere before the war was 2 ſo it may be intended) 


then this action is-maintainable, 1. Becauſe there was no need of a 
aſe conduct in time of peace. 2. Though the plaintiff came here 
ſince the war, yet if he has continued here by the King's leave and 
protection ever ſince, without moleſting the government or being 


moleſted by it, he may be allowed to ſue, for that is conſequent 


to his being in protection. And  Treby «chief juſtice ſaid, that wars 
at this day are not ſo implacable as heretofore, and therefore an 
alien enemy, who is here in protection, may ſue his bond or con- 
tract ; but an alien enemy abiding in his own country cannot ſue 
here; And Drier a. Moor 839. Bendl. and the other books 


ought to be underſtood ſo, Note, That 7 rely chief juſtice ſaid in 


this caſe laſt Trinity term, that the King may declare war againft wir declared 
one part of the ſubjects of a prince, and may except the other part. 

And ſo he has done in this war with France, for he has excepted The court AI 
in his declaration of war with France all the French proteſtants, alte notice of 
And of ſuch proclamations all ought to take notice, becauſe the war —_ 0 | 


begins. only by the King's proclamation. 


| Elftob exec” of Jane Elltob ug. Thorowgood. © 0 aw 


DN Sb AR 41547 eee 44 ag 
| I Adebitatas aſſumpſit for an aſſumpſit to the teſtatrix. | The defen- — 9 ac- 


dant pleads non. afſump/it infra ſex annos. The plaintiff replies, 6 Rep. 10. 4. 
that Charles E/ftob was .executor to Jane Elſieb durante mimoritate 25 * 
of the plaintiff, and that he ſued an action within ſix years, Cc. Leon. 44. 


againſt the defendant, and that pending the action, the plaintiff Ga 226; | 
came of age, and brought this action by journqys accounts. The de- 599- 


fendant demurs. And after ſeveral arguments at bar it was reſol- Ce. C 25, 


ved by the court, 1. That if Charles Ejftob had been adminiſtrator 1 Lat. 297. 

to Jane Ellob durante minoritate of the plaintiff, and had brought Adminiſtrator 
an ation, pending which the plaintiff had come of age; he could e I 
not haue continued that by journeys accounts, becauſe he would not bring: an a8. 


have come in, in privity to Charles, but he had claimed imime- oo, 7. S. 


diately from the ordinary; and in ſach cafe the ſtatute: of limita- — — 
tons would have been a bar to the plaintiff, as it was adjudged in a tine it by 

caſe in this court about four years ago; where an adminiſtrator journeys ae 
brought an action upon the brink of the fix years, and pending f mr nw” 
that died, upon which the next adminiſtrator de bonis now brought t mine- 
another action, in which the ſtatute of limitations being pleaded, 1. 
the plaintiff replied and ſhewed all the ſpecial matter, how the for- 


mer adminiſtrator brought an action, &c. and it was adjudged, that 


that could not aid him, becauſe he did not come in in ivity of 


| the former adminiſtrator. 2. That this action was recent — 


the 


brought, for it appears, that it was brought within ſeven days 


a 47 
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the plaintiff came of age. Heretofore they uſed to allow half 2 
year to bring an action by journeys accounts, but now that is held 
to be too long, and therefore they allow but thirty days. 4. That 
this executorſhip being but an office, both perſons make but one 
executor, and therefore the plaintiff is privy to Charles, and to the 
writ ſued by him. See Owen 134. Co. Entr. 623. Gouldſbor, 

The court re- 136. | Hoh. 265. 1 Roll. Abr. 921. Moor n. 648. And by Treby 

| tracted their chief juſtice, if Charles had obtained judgment, the new plaintiff af. 
= = re ter his being of age might have ſued execution. But it was · reſol- 
= - Hil. 10 Will. ved, that if A. makes B. his executor, adding that if he does fuch 
= 3. C.B. ve” an act C. mall be his executor; if B. brings an action, and then 
= v. Hayward, does the act, C. cannot have an action by journeys accounts, Er. 
becauſe B. has determined his office by his own act; and though 

he was once ſole and perfect executor of himſelf, yet by the breach 

of the condition he is now as if he had never been executor, and 
Want of aver- C. is not privy to him. But then ſerjeant Wright took exception 


* che to the declaration, that the plaintiff has ſaid, that the debt was 
was not 


2 * 
5 
. 


pad. not paid to him, but does not ſay that it was not paid to Chorls 
See 1 Vent. Eltob the executor durante minori aetgte. And per Treby Chief 
119. juſtice there was a caſe here lately, where A. brought an action of 
8 debt in right of his wife due to her before coverture, and he faid 

tthat the debt was not paid to the wife, but did not fay that it was 
not paid to him pof? deſponſalia ; and on demurrer it was ad- 
judged ill, though it had been good after a verdi&, But I think, 
that upon reading the record in the principal caſe, it was averred 

as it ſhould be, and that the plaintiff had judgment, 

Wingfield ver/. Jefferys. 

Exchequer Chamber. 

A infotmation was exhibited in the court of Exchequer again 


Ceruinty | 3 


Wing field, for ſelling live cattle, or cauſing them to be ſold, 

Sc. Judgment in the Exchequer for the informer. And error 
brought here, and aſſigned that the information was uncertain, be- 
.cauſe in the disjunctive. And Holt chief juſtice: inclined that u 
was ill for this reaſon. But upon certificate by the barons that 
the courſe was ſo in the Exchequer, and fince the jury had found 
the defendant guilty as to one, judgment was affirmed. 
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Ellis wer. Thomas, 


Exchequer chamber: 8 


ENIAL of imparlance was generally aſſigned for error. 8. C. 3 Selk. 
L/ And per Holt chief juſtica, if it appear upon the record, 56. | 
that the defendant has title to an imparlance, and he prays it, and «. _ 
it is denied him, it is error. But if no ſuch thing appear upon the 
record, denial -of an imparlance cannot be. afligned far error. 
judgment was affirmed, _ - | r 
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Hilary Term 
9 Will. 3. B. R. 1697. 
Sir John Holt Chief Juſtice. 
Hr Thomas Rokeby _ 
 $ir John Turton Juſtices. 
Jr Samuel Eyre | 
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Meggot aſſignee of the ccmmetiionere of Bankfpt of 
| Wilſon very. Mills et al. Trover. 


8. C. Caſes in HE caſe was thus. 7Vilfon exerciſed the trade of a vic- 


1 tualler, during which time the plaintiff Meggot being a 
Mak 5.5 brewer furniſhed Filſon with ale, by which Wilſon con- 
0 ERA tracted a great debt with Meggot, Afterwards Wilſon 


Cro. Car. £48, quitted the trade of a victualler, and exerciſed the trade of an inn. 
keeper, and borrowed money of the defendant Mill (being Mil. 
ſon's leſſor) to buy goods to furniſh his houſe ; and for ſecurity of 
the money Wilſon made a bill of ſale of the goods to Mills, but 
Wilſon kept the poſſeſſion of them. After Wilſon was become an 
inn-keeper the plaintiff Meggot continued to ſell him drink, for 
which Filſon was indebted to Meggot as before. Afterwards Wi: 
ſon not being able to continue his trade, makes an agreement with 
the defendant Mills, to give him ſecurity for his money by a nev 
bill of fale of the ſame goods and others, But before he executcs 
the new bill of ſale, by contrivance with the plaintiff he commits 
an act of bankruptcy. The defendant Milli, not knowing of the 
trick accepts the new bill of fale. The plaintiff Meggot ſues 2 
commiſſion of bankruptcy againſt Wilſon, and obtains an aflign- 

ment from the commiſſioners, and thereupon brings rover agai 
the defendant Mills for theſe goods. It appeared farther upon the 
evidence; that Wiſſn had paid to Meggot the plaintiff ſeveral 
ſums of money after he became an inn-keeper, amounting to re 
| 2 muc 
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nd as the debt was, which he owed to the plaintiff, when he 3 Co 0 - 


quitted the trade of a victualler; but when he paid them, he did Tevine's caſe. 


not expreſs upon what account. And per Holt chief juſtice, 1. If Fraud. 
theſe goods of Wilſon's had been aſſigned to any other creditor, the 

keeping of the poſſeſſion of them had made the bill of ſale fraudu- 

lent as to the other creditors. But fince the original agreement was 

thus, and that honeſtly and really made for ſecurmg the money of 
the Defendant Milli, which he had lent to Fon for this purpoſe, 2 Bulſtr. 226. 
the agreement was good and honeſt. 2. Per Holt chief; aſtice Bankrupt, 
though an inn-keeper cannot be a bankrupt (For this ſee the caſe be Y de 
of Newton v. Trigge, adjudged Trin. 3 Will. & Mar. B. R. Intr. Newon v. 
Mich. 1 Fac. 2. B. R. rot. 226. in rrover the jury find a ſpecial Trigge, 
and fold them to his gueſts; and the queſtion was, whether the 325. 
inn-keeper by this was a bankrupt? and adjudged by the whole 

court that he was not, becauſe the trade was not at large, but con- 


verdict, that an inn-keeper bought goods for the uſe of b gueſts, 1 157 b 


and it was agreed in that caſe, that farmers are not within the ſta- 6 
tutes of bankrupts; it was alſo found in that cafe, that the inn- | 
keeper had a ſhare in a ſtage-coach, but that was not regarded ; ſee 

1 Cro, 91. Hutton 42.) though an inn-keeper cannot be a bankrupt, 

yet a victualler may; and tho' a man quits his trade, yet he may 1 Ventr. 5. 
be a bankrupt for the debts that he owed before. And though a man 

who has become creditor to him after the quitting of his trade cannot For what 
ſue a commiſſion of bankrupts for ſuch debts contracted after, yet if leds. 
the old creditors ſue a commitfion of bankrupts, this new creditor Commiſſion 


| ſhall be admitted to have his ſhare of the bankrupt's eſtate. 3. Per ſued, by 


El chief juſtice, if A. being a trader becomes indebted to B. in 
100/. and then he quits his trade and afterwards becomes indebted 
to B. in 1001. more, and afterwards A. Pay's to B. 100/. not ex- General a: 
preſſing upon what account; fince ſo much in quantity is paid to B. of peyment 
as was due to him from A. when A. was capable of being a bank- 

rupt, it would be too rigorous, to admit B. to ſue a commiſſion of 

bankrupts for the old debt of 100 J. But to this point he faid, that 

he would not give an abſolute opinion. Note; all this that Hal 

chief juſtice ſaid, was not contradicted by any of the other judges. 

This was ſaid upon motion for a new trial of this cauſe, which was 

tried before Holt chief juſtice at niſi privs. | | 


Jones ver/. Morley, 5.0 — 10 
| Mod. 261. 
E for the manor of Frenſham in Surrey. Special verdict, 5 Salk. oe. 


that Anne Bowyer being ſeiſed in fee of the ſaid manor in que- h. = 


tion, by deeds of leaſe and releaſe, bearing date the 22 & 23 Fuly Comb. 420. 


1664, conveyed the ſaid manor to Sir William Morley and Watts Is __ 
| and es 143. 


Cart. 5. 
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IS 


— 


3. Bulſ. 25 . 
Cro. Ja. 29, 


512. 


5 Rep. 26. b. 


2 Rep. 1. 


2 And. 78, 
46 


Mo. 107. 


Clayt. 5 1. 


512. 


Co. Ja. 510, 


* 


and their heirs, in conſideration of a marriage to be ſolemnizes 
between the ſaid Anne Bowyer and Edward Morley ſon and heir to 


the ſaid Sir William Morley, to the uſe of the ſaid Anne Bowyer and 


her heirs, until Edward Marley ſhould ſettle a jointure upon her 
of 300 l. per annum ultra repriſas; and from and after fuch ſettle. 
ment of a jointure, to the uſe of Edward Morley and his heirs; 


provided that if Edward Morley ſhould not make ſuch ſettlement 


of jointure before the Eaſter term next following, that then the 
uſe limited to.Edward Morley and his heirs ſhould ceaſe ; the jury 
find, that no ſettlement of jointure was made by Eduard Marly 
within the time limited, fo that no uſe (though the marriage took 
effect) aroſe by that deed to Edward Morley and his heirs ; afteg- 
wards Edward Morley and Anne his then wife, by their deed bears 
ing date the 24th of January 1665, between the ſaid Eduard 
Morley and Anne his wife of the one part, and Richard Young and 


Jobn Truſter of the other part, reciting that a fine was agreed to 


be levied Hilary term next following, between Richard Young and 
John Truſter complainants, and Edward Morley and Anne his wife 
deforcients, declared that the uſe of that fine ſhould be to Eduard 
Morley and his heirs ; afterwards and before the fine levied, by 
writing indented bearing date the 31ſt of January 1665, between 
Edward Morley of the one part, and Anne his wife of the other, 


in conſideration of the ſaid marriage it was agreed between them, 
that all preceeding conveyances, grants, bargains and ſales, agree- 


ments, c. made concerning the manor of Frenſham, with any 
perſon or perſons whatſoever, ſhould be revoked, until Edward 
Morley ſhould perform the articles of marriage in the deed of the 


23d of July 1664. and that if Edward Morley ſhould not ſettle 


zool. per annmm ultra repriſas for the jointure of the ſaid Ame 


according to the agreement in 1664, then he covenants that it ſhall 


be lawful for Arne and her heirs to enter, &c. The laſt return of 
Hilary term 1665 a fine was levied, but no jointure of 3ool. per 
annum was ſettled ; but afterwards a jointure of 2 5o/. per annum 
was ſettled, charged with 15 J. per annum rent-charge; the 10th 
of July 1666 Edward Morley mortgages this manor of Frenſham in 
fee (under which the defendant claims) and afterwards in 4667 
Edward Morley died, and Anne ſurvived him, and entred into the 
land allotted for her jointure, and enjoyed it during her life; in 
1679 Anne died, leaving H. Bellinger the leſſor of the plaintiff her 
next heir, and then under the age of 21 years. And the general 
queſtion in this caſe was, whether the fine levied in Hilary term 
1665 was to the uſe of Edward Morley and his heirs, or to the uſe 
of Anne his wife and her heirs. And the caſe wasof ten argued at 
bar. And now Holt chief juſtice pronounced the reſolution of the 
whole court. And, 1. he ſaid, that there is an uncertainty upon 


the ſpecial verdict. how the poſſeſſion hath been, ſo that it may be 2 


queſtion, 


re 
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| queſtion, whether the leſſor of the plaintiff is not barred by the 


ſtatute of limitations of this action; for if Anne was out of poſſeſ.- Statute of li- 
{on in 1667. when her husband Edward Morley died, then the — 
ſſatute of limitations took place from that time, and fo the plaintiff 

might be within the ſtatute; but that is not found by the jury ex- 

prelly, and the ſtatute of limitations ſhall not be taken by conſtruc- Nerer taken 
tion, to bar a man of his action, unleſs it be expreſly found how by os 
the poſſeſſion hath been. . | 


Then this caſe depends upon the operation of the two writings ; 
and the whole court was of opinion, that the fine was not to the 
aſe of the deed of the 29th of January, but that this deed was 
controlled by the writing dated the 31ſt of January; to prove 
which Holt chief juſtice premiſed three things. 


1. That if it be covenanted by deed, to levy a fine of lands, &c. Utes of a fine; 
to ſuch perſons and uſes, and the fine be levied purſuant to the &. 
deed; no proof whatſoever by parel ſhall be admitted, to evince, 
that this fre was levied to other uſes, than thoſe that are con- 
tzined in the deed. But a ſubſequent deed may alter the uſes of 
the fine, though a parol agreement (as this writing between huſ- 
band and wife is not a deed, but amounts to a parol declaration) 
cannot, But if there is a variance between the deed and the fine 
in any circumſtance, then the parties may aver the fine to be le- 
vied to other uſes, 2 Co. 76. Lord CromwelPs caſe, 5 Co. 26. a. 
Earl of Rutland's caſe. Ty | 


2. Though there is a variance between the deed and the fine, 
yet if nothing appears to the contrary, the fine ſhall be taken to be 
to the uſes of the deed; and in that caſe the deed is not only 
evidence of the uſes, but the fine is by conſtruction of law to the 
uſes of the deed. 5 Co. 26. b. | 


3. If this fine had agreed with the deed, the uſes limited by the 
deed could not have been controuled by the writing of the 31ſt of 
January; becauſe though the deed of a feme covert is not valid Deed of a 
in law, yet the deed having relation to the fine, takes validity from 2 _—_ 
thence, and will conclude her. Therefore infancy cannot be al-, +22 
leged againſt a deed which leads the uſes of a fine, fo long as the 
ne continues in force, becauſe the deed is ſupported by the fine. 


The fame law of coverture. 


Theſe things being remiſed, it follows that this fine cannot be 
to the uſe of the deed of the 29th of January; becauſe the fine 
to be levied by the deed of the 29th ought to 8 been levied the 


Hilary term next following, excluſive of that Hilary term in 


4 E which 


** 
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— 


which the deed was made, but this fine was levied the * 


Eſtoppel. 


Hilary term in which the deed was made, and therefore there wa; 
a variance between the fine and the deed, and conſequently room 
left for averment. For if there is room for averment, where 
fine is levied of a time after, there is as much reaſon to admit i, 
where a fine is levied of a time before. Eor in both caſes the fe 
raries from the fine agreed to be levied by the deed. There is the 
ſame room for averment, where the declaration of uſes is by dee 
ſubſequent to the levying of the fine. 9 Co. 7. Dowman's caſe 


The only difference is, where the uſes of a fine or recovery pre. | 


cedent are declared by a deed ſubſequent, the conuſor and his hein, 


or any claiming under him, are eſtopped to fay, that the fine was 


to the uſe of the conuſor and his heirs, &c. but a ftranger (hall 
not be eſtopped to ſay that. But in caſe of a fine varying from a 
precedent deed, no perſon is eſtopped, to aver againſt the deed, 
that the fine wag to other uſes. Then in this caſe fince there is 
variance between the fine and the deed, it is reaſon that the wife 


' ſhould avoid it. For if the deed had been purſued, ſhe would 
have had twelve months to ſee whether the husband would per. 


form the marriage agreement; and if he would not, ſhe might 


have refuſed to join in levying the fine; of which benefit ſhe was 


deprived by the immediate levying of the fine. Then the huſband 
by the writing of the 31ſt of January agrees to give her the terms 
of her marriage agreement. And accordingly the fine was levied, 
From whence it appears manifeſtly, that the agreement contained 
in the deed of the 29th was relinquiſhed, and the new agreement 


was deſigned to lead the uſes of the fine. 


Uſes of a ne 2. This writing of the 31ſt of January (by the whole court) 


or recovery 
declared. 


is a ſufficient declaration of the uſes of the fine. And to prove 
this, Holt chief juſtice ſaid, that there are ſeveral ways to declare 
uſes, either upon tranſmutation of the poſſeſſion, or without i. 
If there is a tranſmutation of the poſſeſſion, as by fine, feoffment, 


or recovery, the declaration will be ſufficient without conſideration 


or decd. But if there is no tranſmutation of poſſeſſion, then there 
mult be ſome obligatory agreement, or valuable conſideration ; be. 
cauſe the uſe depending intirely upon equity, the chancellor wil 


not compel performance, where there is no tranſmutation of po 


ſeſſion, unleſs there is a valuable conſideration, or binding agree- 
ment. Bargain and ſale will raiſe a uſe upon payment of money. 
But conſideration of blood will not raiſe a uſe without deed. Mz? 
687. Callard v. Callard. 2. This writing of the 3 1ſt is ſufficient, 
to declare the uſes of this fine. It is not abſolutely neceflary t 
make uſe of the word uſe in the declaration of uſes of a fine, fs 
any kind of agreement which manifeſtly ſhews the intent of th: 
parties will be ſufficient. An uſe is defined, in Chudkigh's calc, 
me 


er 


& 
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meer equitable intereſt, where one has the eſtate in the lands, and 


another takes the profits. The invention of them was of late ravention of 
time, and the cauſe of the invention was to avoid the ſtatute of uſes. 


mortmain. 2 Leon. 14. Utes only affected the conſciences of the 
ſeolfees to the uſes, then the clergy having power over the con- 
ſciences. of men, and ſitting. in chancery until the time of Henry 
the Eighth, compelled men to perform their agreements. Theſe 
uſes were kept ſecret, until they were diſcovered in the contentions 
between the houſes of Lancaſter and York; at which time they 
were found very beneficial, to fave mens eſtates from eſcheats ; and 
were tolerated by both parties for the common convenience; ſo 
that the greateſt part of the eſtates in England were conveyed to 
uſes. And in the reports of .the time of Edward the Fourth there 
are more of them mentioned than at any time before; and ſo be- 
ing generally uſed, they were licked into form, and became the 
common conveyance. If an agreement is, that A. for ſo much 
money paid ſhall have the land, this will raiſe an uſe. 8 C. 93. 
Foxe's caſe. See 1 Ventr. 137. Crefſing v. Scudamore. If A. bar- 
gains and ſells to B. and his heirs, and the deed is not inrolled, or 
if a deed of feoffment is not executed by livery ; if a fine be le- 
vied between the ſame parties, the deed of bargain and ſale, or 
dced of feoffment, will declare the uſes of the fine. Now there is 
here an agreement between the husband and wife, that the huſ- 
band ſhall have the land to him and his heirs, if he make to the 
wife a jointure of more than 300 J. per annum, this agreement 
will well enough declare the uſes of the fine levied. | 


3. If this writing of the 3 iſt of January is not a good original Uſes con- 
declaration of the uſes of the fine, yet it will be ſufficient to con- trolled. 


trol the deed of the 29th of January, for by that it is agreed, 
that all deeds, conveyances, &c. made in contradiction to the mar- 
tage agreement ſhould be null and void. Now a parol declaration 
of the intent of the parties will be ſufficient to hinder any uſe from 
ailing by the former deed, where the former deed varies from 
the fine. Then if no uſe can ariſe according to the deed of the 
2gth, then there is here a fine levied, and the uſe by operation 
of law is to the wife and her heirs, and then judgment ought to 
be given for the plaintiff. And judgment for theſe reaſons was 


given by the whole court for the plaintiff, and upon error brought 
in parliament was affirmed there. bi 


Rex 
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Rex et Regina v. epiſcopum Celtr. Piers & Soroope. 
Error. C. B. Quare impedit. Rot. 705, 706. 


8. C. Caſes in P Lacita irrotulata coram Georgio Treby milite et focits ſuis juli. 

wi | 3 ciariis domini regis et dominae reginae de termino ſancti Mi. 
8 1 chaelis anno regni dicti domini regis et dictae dominae reginae di 
il S Med. 297. pratia Angliae, &c. ſexto. Ebor. ſj. Nicolaus epiſcopus Ceftrienj; 
3 Skin. 65 Nichardus Piers armiger, et Richardus Scroope clericus ſumnonii 
1 fuerunt ad reſpondendum domino regi et dominae reginae nunc d. 
placito quod permittant ipſos dominum regem et dominam reginan 
praeſentare idoneam per ſonam eccleſiae de Bedall quae vacat et ſun 

ſpeftat donationem, &c. et unde Edwardus Ward miles attornatu; 

diftorum domini regis et dominae reginae nunc generalis qui pr; 

eiſdem domino rege et domina regina in hac parte ſequitur pro pra- 

ueen Eli. dlictis domino rege et domina regina dicit, quod domina Flizabetha 
zabeth _ * nuper regina Angliae fuit ſeifita de advccatione eccleſiae praedicta, 
a0 own of uf de uno groſſo per ſe ut de feodo et jure in jure coronae ſuae Au- 
the church of gliae, ef fic inde ſeiſita exiſtens ad ecclgſiam illam vacantem per li- 
Beda, teras ſuas patentes ſub magno figillo ſuo Angliae ſigillatas gerents 
14 Feb, 12 datum apud Meſtmonaſterium in comtatu Middleſexiae decimo quarts 
regni preſent- die Februarii anno regni ejuſdem nuper reginae duodecimo pracſeu- 
yok and po tavit quendam Tohannem Tyms clericum ſuum prout per recordun 
Prout patet by ir rotulamenti dictarum literarum patentium in curia canceliariat 
the inrolment ictorum domini regis et dominae reginae nunc apud Weſtmonaſterium 
15 1 _ 5praedictum remanens plenius apparet, qui quidem Tohannes Tyns 
Chancery; ad praedictam praeſentationem praefatae nuper reginae fruit admſu 
who was ad- inſtitutus ef inductus in eadem tempore pacis tempore dictae nuper 
mitted, &. reginae, pracdictague nuper regina de advocatione ecclgſiae prae- 
dlictae ut praefertur ſeiſita exiſtente, eadem nuper regina poſtea aud 


The queen Weſtmonaſterium praedictum de tali ſtatu ſuo de et in advocatione 
_ 1 ecclefiae praediflae ut praefertur ſeiſita obiit, poſt cujus quiden 
by which it nuper reginae mortem advocatio eccleſiae pracdictae deſcendebat Ja- 
deſcended P cobo nuper regi Angliae primo, per quod praedictus nuper rex Jo- 
3 in Cobus primus fuit ſeiſitus de advocatione ecclefiae praediftae ut de unt 
groſs. grofo per fe ut de feodo et jure in jure coronae ſuae Angliae, et ſc 
The church nde ſerfito exiſtente, ecclgſia praedifta vacavit per mortem pratditt 
2 0 Johannes Tyms, per quod idem nuper rex Yacobus primus ad eccl- 
of Tyms. Jam illam fic vacantem per literas ſuas patentes ſub magno 8 uh 
Famer I. Juo Angliae figillatas gerentes datum apud Weſtmonaſterium prot” 
13 Fuly diftum decimo tertio die Julii anno regni ejuſdem nuper regis Jac: 
= ou primi Angliae, &c. decimo nono praeſentavit quendam Jobannen 
Jobs Wilſon ; Wilſon ſacrae theologiae profeſſorem clericum ſuum, prout per rec ore 
. dum irrotulamenti dictarum literarum patentium ultimo e 

| | taru 


Hil. Term 9 Will. +  .- | 


urum in praedicta curia cancellariae dictorum domini regis et demi- 

ue reginae nunc apud Weſtmonaſterium praedietum remanens ple- 

nus apparet, qui quidem Johannes Wilſen ad praedictam praeſenta- Who was ad- 
timem pragfati nuper regis Jacobi primi fuit admiſſus inſtitutus et mitted, Se. 
inductus in eadem tempore pacis tempore dicti nuper regis Jacobi 
grimi, praedictogue nuper Tege Jacobo primo de advocatione eccle- 

ae praedictae ut praefertur ſeiſito exiſtente, idem nuper rex poſtea 

uud Weſtmonaſlertum praedictum de tali flatu ſuo inde ſeifitus obiit, 

toft cujus quidem nuper regis Jacobi primi mortem advecatio eccle- Jams I. died. 
fae praedictae deſcendebat Carolo nuper regi Angliae primo ut filio Whereby the 


et baeredi praedicti nuper regis Jacobi primi, per quod praedictus adrowſon de- 
? f a f ſcended to 
nuper rex Carolus primus fuit ſeiſitus de advocatione ecclefiae prae- Charles J. 
acta ut de uno greſſo per ſe ut de feodo ef jure in jure corenae ſuae 
Angliae, et fic inde ſeiſito exiſtente, eccleſia praedicta vacavit per The church 
nortem pradicti Jobannis Wilſon, per quod idem nuper rex Carolus 3 void 
ſrinus ad ecclefiam illam fic vacantem per literas ſuas patentes ſub of — 
nagno ſigitlo ſuo Angliae Igillatas gerentes datum apud Weſlmonaſte- | 
num ſexto die Martii anno regni ejuſdem nuper regis Caroli primi K. Charle l. 
decimo praeſentavit quendam Henricum Wickham ſacrae theologiae ,* _—_ "0g 
irifeſſurem clericum ſuum, prout per recordum irrotulamenti dictarum 1 
lterarum patentium ultimo mentionatarum in praedicta curia cancel- Vickbam. 
larige dictorum domini regis et dominae reginae nunc apud Weſtmona- 
ferium remanens plenius apparet, qui quidem Henricus Wickham ad Who was ad- 
traedidlam praeſentationem praefati nuper regis Caroli primi fruit mined. 
aimiſſus inſtitutus et inductus in eadem tempore pacis tempore dicti 
mper regis Caroli primi, praedifioque nuper rege Carolo primo de 
advecatione eccleſiae praedictae ut praefertur ſeifito exiſtente, eccle The church 
fa praedicta vacavit per mortem praedicti Henrici Wickham, quod- became void 
que quidam Johannes Piers armiger ad eandem ecclefiam fic vacantem, oy — xg 
Jus praeſentandi non habens ad eandem, ſed uſurpando ſuper dominum Jeb Piers by 
nuper regem Carolum primum, praeſentavit quendam Willelmum Met- uſurpation up- 
calfe clericum ſuum, qui ad pragſentationem praedicti Johannis Piers onen — I 
futt N inſtitutus et induclus in eadem, poſteaque pracdidtus nuper 3 Metcalfe. 
rex Carolus primus de advacatione ecclefiae praedictae ut pracfertur ſei- Who was ad- 
flus exiſtens apud Weſtmonaſterium praedittum de tali flatu ſuo inde ut witted. Se. 
praefertur ſeifitus obiit, poſt cujus mortem advocatio _— prae- 2 1 
Gar deſcendebat Carolo nuper regi Angliae ſecundo ut filio et haeredi _ AM 
proedifti nuper regis Caroli primi, per quod praedictus nuper rex ad —_ fon de- 
Carolus ſecundus ſeiſitus fuit de advocatione ecclefiae praediflae ut de \cends to 
uno groſſo per ſe ut de feodo et jure in jure corenae ſuae Angliae, et . 
le ! nde feiſito exiſtente, eccleſia praedif{a vacavit per mortem prae- The church | 
ati Willelmi Metcalfe, per quod praedictus nuper rex Carolus ſe- _ I = 
cundus ad ecclefiam illam fic vacantem per literas ſuas patentes ſub 5 
 nagno figillo ſuo Angliae figillatas gerentes datum apud Weſtmonaſle- 
rum vicęſimo oftavo die Auguſti anno regui ejuſdem nuper regis Charles II. a8 
Caroli ſecundi duodecimo praeſentavit quendam Petrum Samwayes Cf. '* 712% 
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ſacrae theologiae profeſſorem clericum ſuum, prout per ovens +. 
rotulamenti diflarum literarum patentium ultimo mentionatarum in 
praedicta curia cancellariae diftorum domini regis et dominae regi- 


nac nunc apud Weſtmonaſterium praedictum remanens plenins 


Who was ad- paret, qui quidem Petrus Samwayes ad praeaittam praeſentationen 


mitted, Qc. praedicti nuper regis Caroli ſecundi uit admiſſus inſtitutus et jy. 
Auctus in eadem tempore pacis tempore dicti nuper regis Caroli fe. 
cundi, praediclogue nuper rege Carolo ſecundo de advocatione ecch.. 
Charles Il. ſiae praedidtae ut pracfertur ſeiſito exiſtente, idem nuper rex Carey; 
dies. ſecundus poſtea apud Weſtmonaflerium praedickum de tali flatu ſu 
Whereby the inde ſeifitus obiit, poſt cujus mortem advocatto eccięſiae pracdiftr 
8 de- Jeſcendebat Jacobo nuper regi Angliae ſecundo ut fratri et baer 
Janes II. praedicti nuper regis Caroli ſecundi, per quod praedictus nuper rex 
Jacobus ſecundus fuit ſeifitus de advocatione ecclefiar praedifiae ut 
de uno groſſo per ſe ut de feodo et jure in jure coronae ſuae Angliae, 
Fames II. ab- qui quidem nuper rex Jacobus ſecundus de advocatione praedifa ut 
dicse. praefertur ſeifitus de regimine hujus regni Angliae fe demifit, per 
quod advocatio praedifla eiſdem domino regi er dominae reginae nine 
devenit, per quod iidem dominus rex et domina regina nunt fuerunt 
et adbuc exiflunt ſeiſiti de advocatione ecclefiae praedictae” ut de un 
77% per ſe ut de feodo et jure in jure coronae ſuae Angliae, et fi 
inde ſeifitis exiſtentibus, ecclefia praedicta vacavit per mortem of 
Samways; whereupon it belongs to the King and Queen to preſent, 
and the defendants hindred them, c. DEN 


The biſhop claims nothing but as ordinary, therefore judgment 
is given againſt him with a cefſet executio, Gc. | 


The defendant Prers confeſſes by his plea, quod bene et verun 
eft, that Charles I. was ſeiſed of this advowſon in $, and that 
he preſented Dr. Henry Wickham his chaplain ; but he farther ſays, 
that King Charles I. being ſeiſed as aforeſaid, by his letters patent 
dated the nineteenth of July 14th of his reign (which he pleads 
with a profert in curia) ex ſpeciali gratia et mero motu granted 
the ſaid advowſon Willelmo Theaxton tunc armigero poſtea miitt!, 

to him and his heirs, by virtue whereof Theaxton was ſeiſed in 
| groſs, and being ſo ſeiſed the church became void by the death of 
Wickham ; whereupon TJobn Piers father of the defendant, not 
having any right, but by uſurpation upon Theaxton, preſented 
William Metcalfe, who was inſtituted and induQed, upon which 
Piers became ſeiſed of the advowſon in groſs by uſurpation, and 
William Theaxton, then being created ws 4 releaſed to Piers and 
his heirs all his right, intereſt, &c. in the ſaid advowſon ; that Pier 
being ſeiſed in fee died, whereby the advowſon deſcended to the 
defendant Richard Piers as ſon and heir, whereby he was ſeiſed in 
groſs, and being fo ſeiſed, the church became void by the _ of 
ci _ etcaiſe, 
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icalfe, and continuing void for a year and a half, King 
Charles II. preſented Dr. Samwayes by lapſe, who was inſtituted 
and inducted; that Dr. Samwayes is dead, upon which the defen- 


dant preſented the other defendant Scroope [who is alſo ſince dead] 


and then he traverſes, ab/que hoc that Charles I. died ſeiſed. 
The defendant Scroope pleaded the ſame ples. 


The attorney general craves oyer of the letters patent, which 


being entred in haec verba, recited that Queen Elizabeth by her 
letters patent dated the 2oth of February the thirteenth of her 
reign inter alia granted to the earl of Warwick and his heirs the 
maner of Bedall and other lands late the poſſeſſions of Simon Digby 
xtainted of high treaſon, with all meſuages, Cc. and among other 
general words, omnes advocationes et jura patronatus ecclefiarum in 
Redall, et alia dicto manerio de Bedall ſpectantia vel quoguomado por- 
tinentia ; then the letters patent recite, that King James I. the 
eigbteenth of Auguſ in the ſeventh of his reign granted the rent 
relerved by the patent of Queen Eliaabeib to Sir Chriflopher Hatton 
and Needham ; and then they recite, that all theſe premiſſes by 
good and ſufficient aſſurances were veſted in Sir William Theaxton ; 
then King Charles I. confirms to Sir William Theaxton and his heirs 
the ſaid manor of Bedall and the rent, and all advowſons apper- 


| taining to the manor ; cumgue praedictus Willelmus Theaxton virtute 


fraedictarum literarum patentium eidem comiti Warwick de praemffis 
ut praefertur factarum advocationem eccigſiae de Bedall praedictam 
vel jus praeſentandi ad ecclefiam illam rod tenorem et inten- 
limem earundem literarum patentium babere clamat fibs haeredibus et 
ajignatis ſuis; and foraſmuch as we before this time preſented one 
bn Wilſon to the ſaid church of Bedall by lapſe, and afterwards 
the church being void by the death of W:/ſon, we preſented Dr. 
Wickbam pleno jure; and then they recite, that Theaxton to re- 
cover his right and preſentation ſued a quare impedit againſt the 


| biſhop of Cheſter and Wickham, in which iſſue was joined; but 


that afterwards an agreement was made between Theaxton and 
Wickham, that Theaxton ſhould deſiſt from his ſuit, and permit 
Dr. Wickham to enjoy it during his life, and afterwards Theaxton 
and his heirs ſhould preſent as often as the church ſhould be void ; 
ad the King recites that he was informed of this agreement by 


Dr. Wickham his chaplain; nas igitur valentes, that the ſaid pre- 


ſentations of Wilſon and Micbbam, or of either of them, or their 
nſtitution and induction, ſhould not prejudice the lawful right of 
beaxton and his heirs, to preſent to the ſaid church for the time 
to come ; intentiogue noſira ulterius exiſtit, that Theaxton his heirs 
d aſſigns ſhould freely and peaceably enjoy the advowſon of the 

church ſecundum tenerem of veram intentionent grecdileres 
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literarum patentium per praedictam nuper reginam Elizabethan 
praefato comiti Warwick ut praefertur confectarum, aliquo dgfectu 
ſeu aliquibus dęfectibus in eiſdem literis patentibus non obfantibus , 

| friatis ib, quad" dedimur er conceſ}umus ad vocationem bpraedicta- 
ecclefiae de Bedall, necnon medietatem advocat ionis illius ecclefiae, e- 
totum jus, titulum, et clameum, quaecunque, &c. quae quoviſnodb 
habemus, vel habere poterimus, to the ſaid advowſon; then follows 
a general non obſtante of the omiſſion of the mention of the true 
value, or of any former grant, &c. | | 


The attorney general after this oyer of the letters patent de- 
murs, and ſhews for cauſe, that the defendant Pzers has not fuff- 
ciently induced his traverſe. The defendants join in demurrer. 
And in the Common Pleas judgment was given for the King and 
Queen by Treby chief juſtice, Nevill, and Powell ſenior, juſtices, 
Upon which error was brought in B. R. and this cafe was argued 
by ſerjeant Pemberton and for the plaintiffs in error, and 
by Mr. Place and the attorney general for the King; and after- 
wards ſolemnly argued on the Bench in this term by all the judges; 
and two points were made in this caſe. | 


1. If the letters patent of King Charles 1. paſſed the advowſon 
to Sir William Theaxton and his heirs, N 


— 


2. If the grant ſhewn upon the oyer can be intended the ſame | 


grant with that which was pleaded. 


And as to the firſt point Turton juſtice argued, that the letters 
patent of Charles I. could not paſs the advowſon to Sir Villian 
Theaxton and his heirs. | 


And he ſaid, that he would conſider the caſe abſtracted from 
the letters patent. | | 


And ſecondly as it was upon the record with them. 


Profert is en- And 1. he was of opinion, that if the defendant had not plead- 

ria. ed theſe letters patent with a profert in curia, as he had no need 

to do, 3 Cro. 317. that then the plea had ſufficiently confeſſed and 

avoided the plaintiff's declaration, and the alleging of the grant to 

Dying ſeiſed Theaxton in fee had been a good inducement, to traverſe the dying 
— 1 ſeiſed of King Charles I. Jones 11, 12. Winch 1 3» 14+ 

 . 2. He was of opinion, that this advowſon ought to be taken 

as an advowſon in groſs. 1. Becauſe the King has declared that 

Queen Elizabeth was ſeiſed in groſs, which the defendant has pot 
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denied, but has admitted it. 2. Becauſe the defendant has not 
only admitted it, but he has alſo confeſſed it; for he fays, quad 
hone et verum eft, quod Carolus primus deventt ſerfitus modo et forma, 
2s is ſpecified in the declaration, and in the declaration it is ſhewn, 
that the Queen was ſeiſed in groſs ; ſo that it is as full a confeſſion, 
as if he had confeſſed it in terminis. 3. It muſt be in groſs, be- 
cauſe if it had been appendant, it would have paſſed to the earl of 
Warwick by the letters patent of the Queen, and then the Queen 


had not died ſeiſed of it, as is alleged in the declaration. 


2. He conſidered the caſe as it was upon the record together 
with the letters patent, and in that conſideration two queſtions 
ariſe, | 53 


1. If the advowſon paſſed by the letters patent of Queen EM-. 
zobeth to the earl of Warwick. | | 


2. not it in i paſſed by the letters patent of King 
Charles I. to Sir William Theaxton. . Patt 4 


And as to the firſt he was of opinion, that this advowſon did The King 
not paſs to the earl of Warwick by the letters patent of the Queen; 870% 2 w_ 
1, Becauſe the Queen was ſeiſed thereof in groſs, and ſhe grants — if af 
it as appendant, and ſo ſhe was deceived in grant, Moor 45. be in groſs, it 
Hb. 323. 2 Med. 2. 2. It does not appear, that the Queen in- i act a6: 
tended, that this advowſon ſhould paſs; for it is comprifed only 
in the general words advecationes et jura ecclefiarum, &c, And 
probably if the Queen had intended, that this advowſon ſhould 
paſs, the church being of great value, ſhe would have granted it 


by expreſs name. 


* 


Odjection. It ſhall be intended to have been appendant. 
Anſwer. That intendment cannot be admitted againſt the record. 


2. Admitting that it did not paſs by the lettets patent of the Expoftton of 
Queen to the earl of Warwick, rolls it paſſed 5 th letters bela 
patent of King Charles I. to Sir William Theaxton. And he was 
of opinion, that it did not. 1. Becauſe upon conſideration of the 
recital of the letters patent it appears, that the King's intent was 
only to confirm the old title of Sir William Theaxton, and not to 
ave him a new title, but that he ſhould have ſuch eſtate, as the 
carl of Warwick had of the grant of the Queen. For the clauſe in 
which the grant is contained is not independant of the precedent 
clauſe, but is coupled with it and the recitals by the illative con- 
Junction igitur. 2 Brownl. 232, 239. And in effect the deſign 

. + & | of 
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The King de- 
ceived. 


Falſe recital 
in the King's 
grant, 


— 


of the King ſeems to be only to prevent any prejudice, that his 
preſentations might have done to Theaxton's title under the earl of 
Warwick. 2. One ought to take care that the King be not de- 
ceived, for when he is deceived the grant is void. 5 Co, 93. 1 C. 


43. Lane 75. 2 Roll. Abr. 188. Now here the King is decei- 


ved, for the King imagined, that Theaxton had a right to the ad- 
vowſon, when in truth he had none at all; and therefore the grant 


founded upon ſuch falſe conſideration is void. Beſides, that a falſc 


recital in letters patent will render the King's grant void. Hp. 
203, 204. Now it is recited in theſe letters patent, that Theaxtsn 
claimed, &c. which according to 2 Co. go. ought to be intended a 
lawful claim; whereas it appears before, that he had no title to 


the advowſon; and for this cauſe the grant is void. 3. No no- 


tice is taken in any of the letters patent, that this advowſon was 
in groſs ; and therefore that vitiates the grant. Lane 109. 3 Leon. 
119, 149. And for theſe reaſons he concluded, that the letters pa- 
tent of King Charles I. did not paſs the advowſon to Sir Willian 
Theaxton and his heirs. | . 


But againſt this it was argued by Holt chief juſtice, and Rotel) 
juſtice, that this grant of Charles I. was good. And Holt chief 
juſtice ſaid, that the principal ground upon which the judges of 
the . nt Pleas gave their opinion was, that they took it 
as admitted, that this advowſon was in groſs in the reign of 
Queen Elizabeth at the time of the grant to the earl of 
Warwick. : 9 


And as to that he was of opinion, that it is not admitted upon 
this record, that Queen Elizabeth was ſeiſed in groſs at the time of 
the grant to the earl. „„ tp” | 

2. Admit that it was then in groſs in the Queen, yet he was of 
e that it paſſed by the letters patent of Charles I. to 


As to the firſt, the caſe is thus. The attorney general declares, 


that Queen Elizabeth 14th of February 12th of her reign was ſeiſed 


of this advowſon in groſs, and then preſented Tyms, prout by the 
inrolment of the letters patent in Chancery nunc apud Weſtmorofte- 
rium remanens plenius apparet. Now though the defendant admits 


Charles I. to have been ſeiſed of this advowſon in groſs by deſcent, 


Time of the 
ſeilin. 


and conſequently that Queen Elizabeth was ſeiſed in groſs of it at 
ſome time of her reign; yet he does not admit it at the preciſe 
time of the 14th of February 12th of her reign ; becauſe the alle- 
ging of the time and day when Queen Elizabeth was ſeiſed in groſs 
is ſurpluſage and immaterial; for it is ſufficient to allege ous 


admits by it only things materially alleged, but he does not admit 


in groſs, and preſentation of Tyms 14th of February 12th of the 


time enough in her long reign for uſurpations after 


things upon oyer ſhall be intended to make the grant good, if no- 415. 
thing to the contrary appears. 2 Cro. 679. e | 
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ſeifin in a quare impedit in time of peace in the reign of ſuch 4 . 
King. Then though the defendant does not deny a thing, yet he Admiſſon. 


things immaterially alleged. Then if he has not admitted the ſeiſin 


reign of Eliæa eth; then the advowſon may have been appendant 

to the manor of Bedall at the time of the grant to the earl of Mar- 

wick, and ſo might well paſs by the letters patent. The time of 

the ſeiſin and preſentation is not traverſable, and all the precedents Traverſable. 

never allege the day of the ſeiſin or of the preſentation. Then if | 

it is ſo immaterial, that one cannot deny it, the not denying it 

will not amount to an admittance. Beſides, that nothing that is 

immaterial, though it be admitted, will amount to an eſtoppel. Egoppel. 

Co. Lit. 303, 352.6. If the defendant had ſhewn another title T. Jones 170. 

in his plea, and had traverſed the preſentation of Tyms, modo et Bam. — 

ina, and it had appeared upon the evidence at the trial, that the . : 

queen had preſented in the 43 year of her reign ; that would have ige min- 

maintained the iſſue, and the verdi&t muſt have been againſt the uined. 

defendant. In actions of treſpaſs and battery, where it is neceſſary 

to ſhew a time in the declaration, evidence. of a treſpaſs at any 

other time before the action brought will maintain the iſſue. A 

fartiori in this caſe, where there is no need to allege a time; fo 

that it would be. very unjuſt, to conclude a man by bis admittance 

of a thing which he could not traverſe, or if he could, is not ma- 

terial to be proved. And though it is an admittance of a ſeiſin in Hob. 21. 

groſs in Queen Elizabeth in ſome time of her reign, 7 there was 2 Leon. 99. 
the letters pa- 

tent, by virtue of which ſhe might have preſented Tyms. 2. There 

is art here in the pleading of the inrolment of the letters patent. of 


| preſentation in Chancery, for they Ongar that they could not be 


denied; but that is of no ſignification, for if the letters N are 
inrolled in the ſame court where the plea is, one may plead them 


without ſhewing them, but if they are inrolled in another court 


one cannot plead the inrolment, without making a prefert of an projert is 
exemplification of them under the great ſeal. 5 Co. 74. Wymark's cwia. 
caſe, Now if the declaration had been without artifice in the 

uſual manner, viz. in the time of peace, &c. and the defendant 

had pleaded as he has done here upon eyer of the letters patent, it 

had been a good title for the 4 becauſe the defendant 


would not be obliged to aver that this advowſon was appendant, Avermert. 


the contrary, vi z. that it was in groſs in the queen at the time Bro. Plea 14. 
of the h ] 7 Hen. 7. 7. 
grant to the earl of Warwick, would not appear; and all { Roll. R. 


Keilw. 49. 


Dier 215. 
| Intendment. 


2 Admit 


nn 
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2. Admit that it was not appendant at the time of the grant to 
the earl of Warwick; yet he was of opinion, that this advowſyn 
paſſed by the letters patent of King Charles I. i | 


1. By him, the grant is full and expreſs. 


2. No ſuggeſtion in the patent is falſe, unleſs that which lays 
that Wilſon was preſented by King Charles by lapſe ; nor is it (aid, 
that the advowſon paſſed by the letters patent of the Queen. 


Claim, 3. Where it is ſaid, that Theaxton claimed it by virtue of the 
patent of the Queen, that muſt not be intended lawful claim; for 
if a man claims an advowſon by colour of a void patent, and the 
King preſents, and afterwards in conſideration that the other will 
permit his clerk to enjoy during his life, the King grants the ad- 
vowſon to the other and his heirs, and the other permits the 

Conſideration King's clerk to enjoy it during his life; it is a good conſideration, 

| of the Kings and the patent is good. | 

grant, | . 8 

Objection. It is ſaid in the recital of the patent of Charles I. that 

Theaxton ſued a quare impedit, to recover ſuam praęſentationem. 


Anſwer. That is only the ſuggeſtion of the writ, 


Grant of the 4. It is ſuppoſed and admitted by the letters patent of Charles l. 
King. that the patent of Elizabeth might be void, yet the King declares, 
that it was his true intent, that Theaxton and his heirs ſhovld enjoy 
it, notwithſtanding any defects in the letters patent, and then pro- 
ceeds to the abſolute grant of the advowſon to Theaxton and his 
heirs. There are ſtronger caſes, where the intent of the King has 
been to confirm letters patent that were void, yet if his intent has 
alſo appeared, to grant the thing de novo, the letters patent ha 
been adjudged good and the grant alſo. 8 Co. 166, Hul. 22 & 
23 Car. 2. in ſcaccario in the time of chief baron Hale, the caſe 
Atleyns v. between Atkyns and Holford was thus; King Edward 3. by his let. 
Holtord. ters patent, reciting that King Jobn had by his charter granted to 
the abbot and convent of Thi/tleworth returna brevium, and reciting 
that it had been found by inquiſition, that the abbot and convent 
uſurped the franchiſe of the crown, ſo that the franchiſe was te- 
_ veſted in the crown; firſt Edward III. confirms the charter of King 
Jobn, and then goes on and grants to the abbot and convent retur- 
na brevium ; it was agreed in that caſe, that the charter of King 
John was void; and it might have been objected, that King Ei- 
ward III. eſteemed the charter of King Jobn 05 and that the in- 
nl 
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quiſition was falſe, and therefore he intended only to make reſti- 
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"ion of the franchiſe that was reveſted in the crown ; but it was 
adjudged, that though the grant of King John was void, yet the 
grant of Edward III. was good, becauſe the intention of the King 
appeared to paſs to the abbot and convent the returna brevium. 
And this caſe he cited as a caſe in point. | | 


Objection. This clauſe is qualified by the ſecundem tenorem of 


wrom intentionem literarum patentium of the Queen, &c. | 


Anſwer. That intent is not to be underſtood of that which 
actually paſſed, but of that which was deſigned to paſs; for the 
patents of Charles I. ſuppoſe a defect in thoſe of the Queen; ſo 
that it is not to be conſtrued a legal intent, but a moral intent. If | 
this advowſon at the time of the Queen's grant had the reputation Reputation. 
to be appendant, the Queen might well have intended to paſs it, 
though in ſtrictneſs of law if it was in groſs it could not paſs. A 
manor in reputation may paſs by the name of a manor in grants 
berween common perſons, 6 Co. 63. though perhaps the law may 
de otherwiſe in the caſe of advowſons. If a man ſeiſed of a manor 
to which an advowſon is appendant, mortgages the manor in fee, Appendant. 
excepting the advowſon ; if the money is paid at the day the advowſon 
is become again appendant; but if the money is paid after the day, it 
will have the reputation of appendancy, but in truth it is not appen- 
Gant. It might be that this advowſon was appendant before the Queen 
preſented Tyms, and was then ſevered, but retained afterwards the re- 
putation of appendancy; and if in this caſe the grant was of the manor 
with the advowſon appendant, this reputation might be ſufficient to 
juſtify the intent of the letters patent, that it was intended to be paſſed. 
Belides, that in this caſe it does not appear, that there was any other 
ad owſon but Bedall appendant to this manor, which is a foundation 
ofa very ſtrong preſumption of the Queen's intent to paſs it. He 
aich farther, that he had ſearched in the hiſtory of this church, 
:nd it ſeemed to him, that it was appendant to the manor at the 
me of queen Elizabeth's grant. See Co. Entr. tit. quare imp. 
5% 2. It appears, that this advowſon was appendant to this ma- 
in the time of Edward III. afterwards a man was ſeiſed in fee 
the manor of Bedall, to which this advowſon was appendant, + 
id it deſcended to two coparceners, ſo that then it was appendant 
turns, one time to the one moiety, and the other time to the 
her moiety ; one moiety of it came to the lord Lovel in fee, 
ho was attainted of treaſon in the time of Henry VII. by which 
'lry VII. was ſeiſed of it in fee; afterwards Henry VII. gave this 
mety to the anceſtor of Digby in tail, from whom it came to 
Jon Digby, who in the time of Queen Elizabeth committed trea- 
, and then the church became void, and the Queen preſented, 
ad then Digby was attainted ; ſo that the caſe is thus; tenant in 
42H tail 


— 
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A ppendant. 


Fxtinguiſh- 


ment, 


Falſe recital 


tail of a manor, to which an advowſon is appendant, reverſion 


to the Queen in fee, tenant in tail commits treaſon, then the Queen 
in reverfion uſurps, by this the advowſon is in the Queen in groſs, 
afterwards tenant in tail is attainted, the advowſon is become ap- 
pendant again; for the appendancy was not deſtroyed by the uſu. 
pation, for though it was ſevered from the eſtate tail, yet it was not 
ſevered from the fee; then by the attainder the eſtate tail is wholly 
extinct, and the Queen is ſeiſed in her reverter. As if there is te- 
nant for life of a manor to which an advowſon is appendant, the 
reverſion in fee to A. A. uſurps upon the tenant for life, the ad- 
vowſon is become in groſs, but if the tenant for life dies, it is be- 
come appendant again. Hob. 323. Sir William Eluis's caſe. So that 
though the Queen might have been ſeiſed in groſs, when ſhe pre- 
ſented Tyms, yet the advowſon might have been appendant at the 
time of the grant to the earl of Warwick, And the ſurer way here 


to have come to the right, had been to have taken iſſue upon the 


traverſes, and not to have laid ſnares to trap -mens rights, which 
judges ought to diſcourage. | 


Objection. There is a falſe ſuggeſtion, that King Charles I. preſented 
Wilſen by lapſe, where in truth king James I. preſented him pleno jure. 


Anſwer. Every falſe recital in a thing not material will not vi- 


inthe King's tiate the King's grant, if it appears that it was his intent to grant 


grant, 


the thing; now here the King would not hazard the title of Mici- 
ham, and therefore took this means to determine the controverſy, 
by the confirmation of Theaxton's right if there was any in him, or if 


he had no right, to give him a right. And the conſideration is fut- 


ficient if Theaxton had no right, v:z. the deſiſting from the ſuit, whe- 
ther he had right of ſuit or not. And he compared it to 1 C. 43. 
6 Co. 55. ſurrender of letters patent, &c. It is not material to Theax- 
ton whether King James I. preſented by lapſe, or pleno jure; and 
every little miſtake in an immaterial point will not avoid the King's 
grant, if the intent appears, and the ſubſtance is performed. 1 Rl. 


Keep. 23. Godfrey v. Sparrow. 2 Roll. Rep. 118. Dixon's cale. 


Hob. 223. 


Beſides, if the judges adjudge theſe letters patent of Charles I. voi, 
it will avoid the letters patent of Queen Elizabetb, which are not be- 
fore the court; and one cannot adjudge letters patent void, which 
appear only by recital. And farther the letters patent of the Qu 
might have words general enough to convey the advowſon in g's, 
for the recital ſays, that the Queen inter alia granted; now it may be, 
that the letters patent of the Queen contain theſe words, v12. aut . 
z/tentes in Bedall; and thoſe words would paſs the advowlon in 
groſs; and if that had appeared in evidence upon iſſue joined, the 
verdict would have been for the defendant. 1 Med. 195. 7 

| 2 Objection. 


to 
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Objection. The granting part of the letters patent muſt relate 
to the recitals. | 15 


Anſwer. If it appears by the recitals, that the King has intent 
to paſs nothing in which he had profit, but only what was detained 
by concealment from him, the recital will qualify the general words 
of the grant, becauſe it appears that his intent was not to diminiſh 
the revenues of the crown. Legat's caſe, 10 Co. 109. But if there 
are words in the grant which ſhew that the King intended to paſs 
the land although it was not concealed, the grant will be good to 
paſs the land which was not concealed. Hardr. 231. pl. 7. And 
for theſe reaſons he was of opinion, that this advowſon paſſed by 
the letters patent of Charles I. Eyre juſtice declared that he was of 
the fame opinion. But he did not argue this point, becauſe the 
other point which follows was, as he ſaid, an unſurmountable 
obſtacle. | 


As to the ſecond point, whether the grant ſhews upon the oper 2 Point. 
can be the ſame grant with that which was pleaded, by reaſon of Variance. 
a variance. For the defendant pleaded a grant Willelma Theaxton | 
func e AR militi, and upon the oyer the grant appears to 
be Willelmo Theaxton militi. Rokeby juſtice was of opinion, that 
there was a ſufficient demonſtration of the perſon, and that nothing 
appeared in the record to induce the court to intend that William 

 Theaxton eſquire and William Theaxton knight were two diſtinct 
perſons, but that they. were the ſame perſon; for (by him) the 
dignity does not change the man ; and it is only in this caſe a mi- 
ſtike in an adverb of time. And as to the objection, that if one 
makes a grant to a man by the ſtile of knight, who is but an eſquire, 
the grant is void. He anſwered, that it is a maxim, that veritas 


, * 


demonſtrationis tollit errorem nominis. 


2. (By him) if a grant be made to a man by the name of knight, 

il be is not a knight, yet the grant is good, if it may conflare de _ 
f*r/ma, 2 Cro. 240, And in Littleton's reports 181, 197, 223. it 

is the opinion of all, that the miſtake of an addition will not avoid 

a grant, if it may conſtare de perſona. 1 Cro. 173. Tones 215. 

i Bulir, 21. And therefore he was of opinion, that the judgment 
Swen in the common pleas ought to be reverſed. 


s void. 1. Becauſe knight is part of the name of a man. 2. It is + en. 6. 1: 
ter Rolfe. 


* name of dignity, which is part of the name of a man as much as Addi. 
| a 
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4H.7.7. a Chriſtian name. So that if a man be ſtiled of another dignity than 
Hutt. 41. that of which he is, it is ill. And as to the demonſtratio per ſanae 
1 objected by Rokeby, Holt anſwered, that it ought to appear upon 
1 the face of the grant; for otherwiſe the allegation of the party, 
7 Hen. 4. 7. that he is the ſame perſon, ſignifies nothing. The name of eſquire 


per Shrene. is merged by the acceſſion of the name of knight, ſo that he who 


per . is a knight, can never be called eſquire afterwards, which is but 
32 Hen-6. 29. a name of worſhip. 6 Hen. 4. 8. Sell. kit. bon. 683, 9. 2 by, 
r. 594. Hutt, 41. ef . 


b Ed. 4. 23. a. L. 5. Ed. 4. 106. 21 Ed. 4. 72. Br. addit. 58. 1 Cro. 371. Hob. 129. Name merged. 


Objection. Sir William Tbeaxton might be a reputed knight 
and not a real knight; and a name by reputation 1s ſufficient for 
purchaſes, IS * 


| Anſwer. A knight reputed, and who is not a real knight, i; 
no knight at all, and cannot take by that name. 2. If there was 
ſuch a reputation, the defendant ſhould have ſhewn it. 


Reputation. In all caſes of reputation there ought to be ſome foundation for 


ſuch reputation, which could not be in this caſe, It is agreed, that 
a baſtard in legal underſtanding has no father nor mother ; never- 
theleſs, ſome of them muſt know their mother well enough; yet 
a grant to a baſtard by the name of ſon of ſuch a woman is ill, 
unleſs he be reputed the fon of that woman by all the neighbour- 
hood, not by one or two; and notwithſtanding that there is a 
ground in nature to raiſe a reputation, for he muſt be the ſon of 
6 Co. 64, 5- ſome woman. But if a man be baſtard eigne, becauſe by the civil 

law he is mulier, there is a greater foundation for reputation, and 

he ſhall take by the name of ſon of ſuch a woman without a ge- 
Knights geral reputation, Then in the caſe of knights, heretofore knights 


Baſtard pur- 


chaſer. 


Lrented. were created by great lords as well as by the King, but that was 


ſuppoſed to have been by virtue of a charter; but ſince honour is 
| conferred by none but the King, there cannot be any foundation 
Crane ok for a reputation to be a knight. The dignity of knights was in 
uh. great eſteem in the law, and great credit was given to them. In 


the trial in a writ of right the law will not intruſt the ſheriff to 


return the jury, but the panel of the great aſſiſe muſt be made by 
four knights, &c. x 7 | 


| Objection. A name of dignity may be ſupported by reputation. 
For ſuppoſe a grant be made to the eldeſt fon of an earl by the name 
of viſcount of ſuch a place, it would be a good grant. 


F N + Anſwer. There is a foundation for ſuch a reputation, for by 
dukes, the law of heraldry the eldeſt ſon of a duke preceeds all earls ; and 


3 


convey- 
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conveyancers call: them eſqu ires, commonly known by the name 
of carls. The eldeſt ſon of an carl preceeds barons, Se. | 


Objection. 2 Cro. 240. Lord Ewre v. Strickland. 


Anſwer. The addition in that caſe being of ſuch a dignity, as 
that one perſon only is capable of it, carried ſufficient certainty in 


Totr. Paſch. 
7 Jac. 1. 


ſelf, and therefore was good according to Co. Li. 3. a. which was 


the reaſon of that caſe, as appears, 1 Bulſir. 21. where the ſame 
caſe is better reported than in 2 C. which is extraordinary, that 
any thing ſhall be better reported in Bu/frode than in Cake. 


As to the caſe of the earl of Pembroke againſt Green and Boftock, 


reported in Littlet. Rep. 181, Sc. 1 Co. 172. and 1 Jones 215. 


the caſe is miſtaken in 1 Co. for the iſſue there was not upon the 
grant to V. S. but upon the grant of the next avoidance. But it 


is the expreſs opinion of three great judges, Dier 299. _ 85 
ſſue had 


that if iſſue had been taken upon the grant to V. S. the 
been for the defendant. Though that ſeemed to Holt chief juſtice 


difficult to maintain, when the verdi& had found him to be the 
ſame perſon. But there is no reaſon for the opinion of Hutton and 


Richardſon chief juſtice in Littleton's Reports. For if the law were 
ſo, names would be uſeleſs, for fohn S. is as much Thomas S. as 
dir Wilkam Theaxton knight is William Theaxton Efq;. It is true, 
that there are ſeveral perſons who purchaſe by the name of Thomas, 
fobn, &c, who was never chriſtened ; but in ſuch caſes thoſe are 
ſurnames only. 2. If reputation might have been ſufficient, the 
defendant nevertheleſs ought to have averred it, viz. that Wilkam 
Theaxton was revera eſquire, ſed tamen cognitus et reputatus a knight. 


And ſuch an averment ought to be made in all caſes where a man 


has acquired a reputation contrary to the truth of the fact. And 
for theſe reaſons the three judges were of opinion, that this variance 
was ſo great an obſtacle, that they could not come at the merits of 


the cauſe, but for this defect the plea was ill; and therefore (by 


them) the judgment in the Common Pleas ought to be affirmed, 


which was done accordingly. Afterwards upon error brought in 
mm this judgment was reverſed, without any conſideration 


of the opinion of the judges. 


Britton ver/. Cole. 


Tl The plaintiff declares, that the defendant the twen- 
tieth of May 7 Will. 3. at Hanap in Glouceſterſhire took and 
chaſed forty-three ſheep and two lambs of the plaintiff, Sc. The 
defendant pleads, that 12 Febr, 6 * 3. a levari facias iſſued out 
4 


8. C. Comyns 51, Comb. 470, 107. 12 Mod. 178, Cro. E. 431. 2 Ro. Ab. 457. 


S. C. 1 Salk. 
395, 408. 


5 Mod. 109. 
Carth. 441. 


Skin 617. 
of 3 Danv. Ab. 
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of the Exchequer, directed to the ſheriff of Glouceſterſhire, rec;. 


6 Mod. 37. ting, that foraſmuch as the late ſheriff of Gloucefterſhire, by virtue 


3 Lev. 399% of a writ of capias utlagatum iſſued out of the Common Pleas apainſt 
Francis Creſſett being outlawed at the ſuit of the defendant in debt 
in Somerſetſhire 12 June 5 Will. & Mar. in the fame year 28th 
December took an inquiſition, which found, that the ſaid Creſſett 
was ſeiſed in fee of lands to the value of 551, per annum, and ſeiſed 
them into the King's hands, prout per the tranſcript of the writ and 
inquiſition returned into the office of the remembrancer in the Ex- 
chequer appears; and commanding the ſheriff, that all rents, if. 
ſues, &c. of the premiſſes, from the time of the ſeiſure into the 
King's hands until the 25th of March following, ſhould be by him 
levied, according to the value returned by the inquiſition, &c. ſo 
that he ſhould have the money before the barons of the Exchequer, 
to be paid to the defendant, &c. by virtue of which writ the ſherif 
made a precept to Antony Powell, Jobn Okes, and Joſeph Puael, 

' commanding them to levy, &c. and becauſe the forty-two 
and two lambs were levant and couchant upon the premiſſes, &c. the 
defendant requeſted Antony Powell and Joſeph Powell to take and 
chaſe them, Fc. upon which John Powell and Joſeph Powell took 
and chaſed them; which is the ſame treſpaſs, &c. The plaintiff 
demurs, And this caſe was ſeveral times argued at bar by Mr. Ne- 
they and Sir Bartholomew Shower for the plaintiff, and Mr. ſerjeant 
Upona levari Wright and Mr. Keen for the defendant. And now Holt chief 
Facias de exi- juſtice pronounced the opinion of the court. And the queſtion 
dene of upon the plea in point of law was, if a man be outlawed, and 
a ranger le. upon a ſpecial capias utlagatum an inquiſition is taken, and the 
| vant dn man's lands ſeiſed into the King's hands, and the yearly value te- 
che land may turned into the Exchequer ; and then a writ of levari facias iſſues, 
be taken and commanding the ſheriff to levy the yearly value out of the iſſus 
— and profits of the land, and by virtue of that writ the ſheriff ſeiſes 
the cattle of a ſtranger, being leuant and couchant upon the - 
miſſes ; whether the taking of this cattle of a ſtranger be in ſuch 
_ caſe juſtifiable? And the whole court was of opinion, that it was 
1. Becauſe it is within the dire& command of the writ, to levy that 
which is due, according to the yearly value, out of the iſſues and 
Iſſues of land, profits of the land; for cattle Jevant and couchant are part of the 
* iſſues of the land. Veſim. 2. cap. 39. is an explanatory act, and 
ſays that omnia mobilia ſhall be iſſues. 2 It. 453. and Flet. lib. 2. 
cap. 68. holds cattle to be compriſed under the word mobilia. And 
that is not reſtrained to the cattle of the owner of the land, but b 
extenſive to the cattle of all men. 2. Becauſe the land is debtor to 
the ang, and that makes the cattle upon it liable to this execution. 
For if the King ſhould not have this remedy, the pernancy of the 
ps of the land upon outlawry would be very ſmall, and it mj 


would be worth nothing ; for then it would be in the power 4 
| 2 R 
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the man outlawed to defraud the King of the whole, by letting of 

the land to paſturage; in which caſe if he could not ſeiſe the 

cattle levant and couchant upon the land, he could not have any 

remedy againſt him who ſhould hire the land for agiſtment; nor 

could he have the money payable by ſuch contract, becauſe it would | 

de an agreement in groſs. If A. being outlawed makes a feoffment Feoffment by 
during the outlawry, the feoffee puts in his cattle, doubtleſs theſe 3 * 
are iſſues, becauſe the feoffee takes the land in the fame plight as 

the feoffor had it, but the feoffment notwithſtanding is good. 

21 Hen. 7. 7. But the intereſt of the King to take the profits 

continues notwithſtanding the feoffment, though the opinion in 

21 Hen. 7. 7. is contrary. If iſſues be returned upon a juror, 

they ſhall be levied upon the feoffee. 19 Hen. 7. 30. If A. be 
outlawed, and aliens his land before inquiſition taken, the aliena- 

tion prevents the King from taking the profits, otherwiſe if the 
alienation were after the inquiſition found; and this is the conſtant 

courſe of the Exchequer. Hard. 101. Raym. 17. Windſer v. 
Sewell, For the King has nothing before at found upon Inquiſiion. 
outlawry as to the real chattels; but as to the perſonal chattels, 

they are in the King without inquiſition found. If then the 

cattle of a feoffee, &c. may be taken for iſſues, why not the 

cattle of the plaintiff, who perhaps is the feoffee of Creſſet, no- 

thing to the contrary thereof appearing here? And this plea 

being in bar ſhall be good to a common intent; and if the plaintiff 

has any ſpecial title, he ought to ſhew it. Beſides, ſuppoſe that 

the plaintiff has a leaſe from Creſſet preceedent to the outlawry, if 

it is not found in the inquiſition, the plaintiff cannot reply it in 

treſpaſs, but muſt have recourſe to the Exchequer, and plead it 

by way of monſtrans de droit. But if the plaintiff has no right, Menfran: 4 
it would be unreaſonable that he ſhould eſcape, when he who bad . 
nght could not. ; 


Objetion. 3 Cre. 431. Anſwer. The caſe there is of a fer 
facias de bonis et cattallis, and not of a levari facias de exitibus 


| terrae, And therefore he could not in ſuch caſe take the cattle 


of a ſtranger ; though the book ſays, that one may upon ſuch a 
writ ſeiſe the cattle of a ſtranger, but not ſell them; which ſeems 
very ſtrange doctrine, the writ being eri facias. 


There are ſeveral ſorts of executions for the King. | 170 Capias Executions for 
ad ſatisfaciendum, which takes the body of the debtor. 2. Heri de Kg. 


facias to take his goods, 3. A writ which they call long one, 


compriſing a capias ad ſatisfaciendum, fieri facias, and extends fa- 
cas, But by virtue of that one — the cattle of a ſtranger, 
becauſe that writ does not give any authority to the ſheriff to Lie 
4. A levari facias, where the land is the debtor, in _ 

2 | a 
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of forfeiture of ifſaes, or profits to be taken upon outlawry, ang 
there the cattle of a ſtranger may be taken. The forfeiture of 


[Tue levied. iſſues charges the whole inheritance ; therefore if tenant for lik 


Bro. Ret. p. forfeits iſſues and dies, they ſhall be levied upon the reverſioner. 
Biie. Sher, Def. & ftud. Hb. 1. cap. 22. Becauſe ſerving on juries being a 
330. charge upon landed men for the ſervice of the 3 the whole 
Finch. 59. fee is charged with it. So if an officer for life neglects his office, 
by which he forfeits iſſues, &c. that charges the reverſioner in fee. 
If A. tenant for life be outlawed, and inquiſition found, and the 
lands ſeiſrd into the King's hands, and A. dies; it is a doubt, 
_ whether the arrears of iſſues ſhall be levied upon the reverſioner 
becauſe the charge ariſes upon the particular default of the tenant 
for life, and not from any charge upon the inheritance, as in the 
caſe of iſſues. But if that was the preſent caſe, the plaintiff ought 
to ſhew it; for tenant for life ſhall not be intended dead, unleſs it 


be averred. Iſſues loſt by the lord of the manor, levied upon the 


copyholders, &c. 2 Roll. Abr. 157. F. 3. As to the caſe in 
Lane 96. 2 Rol. Abr. 159. pl. 4. which is obſcurely reported, 
viz. that the cattle of one tenant in common ſhall not be taken 
upon a levari facias upon the outlawry of the other, if the eſtate 
of the other tenant in common be particularly found ; it is good 
Right found. Jaw, For if a /evari facias be to levy the profits of a moiety, the 
cattle of the other tenant in common there j, and couchant 
cannot be taken, For the tenant in common which was outlawed 
can only forfeit the pernancy of the profits of his moiety. But 
that matter of the tenancy in common muſt be intended to be 
found upon the inquifition, otherwiſe it is not law. For if 4. 
hath land, in which B. hath common of paſture for ſheep; A. i 
outlawed, and the title of B. is not found upon the inquiſition ; 
his cattle may be taken upon a /cvari facias, until he hath pleaded 
his title in the Exchequer, and hath it allowed ; contra if his title 
had been found upon the inquiſition. In 2 Roll. Abr. 1 59. there 
are ſome caſes which feemi to the contrary, but they are not in- 
telligible. As 2 Noll. Abr. 159. pl. 2, 3. Stafford v. Boteman. 
The ſame caſe 3 Cro. 431. which ſays, that upon a levari facts, 
the ſheriff may ſeiſe, but not ſell, which is a contradiction, for 
every levari facias requires a ſale as well as a ſeiſure; therefore 
the book is falſe printed, and it ought to be a filers facts, 5 
Levari ſacia. 3 Cro. is. Now no Atari iſſues for a debt againſt the perſon, 
but where the land is debtor. In all caſes where the land is the 


debtor, the cattle of a ſtranger are as well liable, as thoſe of the 


owner of the land; as cattle of a ſtranger Icuant and couchant arc 

Dire. diſtrainable for arrears of a rent ſervice. So if a neighbour's cattlc 
| | eſcape into land, out of which a rent-charge iſſues, and are levan! 
and couchant (there are good authorities though they are not levant 

and ccucbunt) they are diſtrainable for the rent-charge, and the 


owner 
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owner ſhall not have them again, unleſs he pay the arrears; which 

i as hard a caſe as the preſent caſe, for the rent- charge is againſt 

common right, and commences by the grant of the party. Then 

is very reaſonable, that the King ſhould have as good remedy as 

a private man. And for an authority in point Holt chief juſtice 

cited a caſe in the Exchequer, Paſch. 18 Car. 2. between Hodſcn er = 

and Trodgin or Doobey, where Hale chief baron took the fame i "O'S" 

difference that is taken here, viz. that the cattle of a ſtranger 

might be taken upon a levari facias, contra upon a fieri facias; 

and Hale then ſaid, that the conſtant practice of the Exchequer- 

was ſo; and the plaintiff there, ſeeing the opinion of the court 

to be againſt him (for the caſe there was the ſame with the prin- 

cipal caſe here) deſiſted from his ſuit, and ſo no judgment was 

given. And in the caſe in 2 Rell. Abr. 159. pl. 3. it is faid, that 

it was adjudged contrary at Reading, becauſe the cattle were not 

wverred to be levant and couchant. And Rokeby juſtice cited a caſe 

in corroboration of the ſaid opinion between Mrigbiſon and Reyner, Wrigbtſon v. 

Mich. 22 Car. 2. Exchequer Rot. 14. which was in point, and Reyner. 

the court there of the ſame opinion as in this caſe, but no judg- 

ment was entred upon the roll. And for theſe reaſons the whole 

court held the plea good in ſubſtance. But then for other excep- 

tions they held the plea ill. And the firſt exception was, that the 

defendant, not being an officer, ſhould have pleaded the record of 

the outlawry, eſpecially it being at his ſuit. And Holt chief juſtice Juſtification. 

pronounced the opinion of the court, that this was a good excep= | 

tion, For if a writ of capias ad ſatigfaciendum, &c. iflue to the 

ſheriff againſt J. S. and there is no judgment to warrant it; the 

ſheriff, and the officers who act under his authority, are excuſable 

if they execute it; but if a ſtranger encourage the ſheriff, &c. to 

execute it, he cannot juſtify it. So if the plaintiff in the action 

perſwades and encourages the ſheriff, &c. to execute a judicial writ ; 

if treſpaſs be brought againſt him, if he does not plead. the judg- 

ment, he ſhall be a treſpaſſer. Turner v. Felgate, Raym. 73. Treſ- 

pas lies againſt the party, after judgment is ſet aſide. Now in 

this caſe the defendant was either a party concerned, or not. If 

he was concerned as acting under the authority of the ſheriff, he 

'hall be in the ſame plight, but then he ought to ſhew it. If he 

3 concerned as plaintiff in the former action, he ought to ſhew 

the record of the outlawry, to warrant this execution; for if the 

outlawry is reverſed, and afterwards a /evari facias is ſued, he 

Who ſues it ſhall be a treſpaſſer. But here the defendant does not 

*ppear to be a party to the former action, except by the recital of 

le levari facias, which is not ſufficient, but it ought to have 

been averred, Then if he is a mere ſtranger, he ought not to have 

<queſted the bailiff to have taken the cattle, though he was in the 

*Kcution of the King's writ ; but he is a treſpaſſer, As if treſ- 
| — 4 paſs 
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15 paſs be brought for cattle taken, &c. and the defendant juſtifies © 
2 bailiff to J. S. and by his command, that he diſtrained them da- 
(Comwand or | j . | | 
bot, traverſ- mage feaſant; if the owner did not command him, he ſhall be: 
able. treſpaſſer. The ſame law for a diſtreſs for rent arrear, for the 
1 106. command is traverſable. I Leon. 150. 2 Leon. 215. 1 Roll. Rep, 
\ Godb. 109. 46. In conuſance for. rent in replevin by bailiff the command i 
not traverſable, becauſe that goes to the right.; but in conuſance 


for damage feaſant the command is traverſable in replevin. The 
ſecond exception was, that it is not ſaid, that the writ was de. 


livered to the ſheriff, or the warrant to the bailiff. Sed non alh- 
Aman juſti- catur; For per curiam, though it is the practice to ſay ſo, yet it 
bes in execu- being a plea in bar, it ſhall be good to a common intent; and if 
; r 60 5 hg | the cattle were taken before the delivery of the writ, the pleintiff 
ſheriff made in ſhould have ſhewn it in his replication 3 for no ſpecial matter 
purſuance of a ſhall be ſuppoſed to intervene, to make a man a treſpaſſer, ur- 
writ, and does . | 1 e wont 5 ) 
not fay chat leſs it be ſhewn. 1 Saund. 298. A third exception was, that 
they were de- the warrant and requeſt were made to Auleny Powell and 7 
livered, good. Poe, upon which John Powell and Joſeph Poel! took them. 
Treſpaſs con- And per curiam it is ill for that reaſon, becauſe the treſpaſs is not 
felled. confeſſed and yet juſtified, for it is no taking purſuant to the com- 
mand and requeſt. For though according to Laſhbrook's caſe in 
Hutt. 127. if a warrant be made to three, without joint and ſe- 
veral authority, one of them may execute it, yet a ſtranger, who 
is not named in it, cannot execute it. Fourthly the treſpaſs is 
for taking of forty-three ſheep, and the juſtification is but for the 
taking of forty-two, and nothing faid as to the forty-third. (But 
ſome of the council ſaid, that the record as to that was forty-three.) 
But for theſe reaſons and defects in the pleading, judgment was 
l entred for the plaintiff, Note, Mr. Keen moved, to have liberty 
8 Co. 161. to amend John, and make it Antony. But becauſe it was upon 
Yelv. 38. demurrer, and part of the fact, viz. who took the cattle ; th: 
Amendment. court held, that .it was matter of ſubſtance, and therefore not 
amendable. | | 


Authority. 


The earl of Suſſex ver/. Temple, &c. 


IN evidence upon a trial at bar in ejectment the caſe was thus 
Sir Arthur Throckmorton ſeiſed in fee of the lands in queſtion 
levied a fine, to the uſe of himſelf for life, remainder to his wife 
for life, remainder to Sir Peter Temple and Anne ſecond daughter 
of Sir Arthur Throckmorton and wife to Sir Peter Temple tor theit 
lives and the life of the ſurvivor of them, remainder to the firlt, 


ſecond, third, &c. ſons in tail, remainder to the iſſues females of 


their bodies and the heirs of their bodies begotten, remainder to 
Elizabeth Throckmorton third daughter to Sir Arthur Throckmor''® 
4 5 c | rc. 


ace. Ho iu han. „ . w——_ pe MK, — * 
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tiff gave in evidence an anſwer in Chancery, in which Anne ac- 
knowledged the deed, and referred to x ſpecial verdict for greater 288. 


E 
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in tail, Ge. Sir. Peter Tem le -had iſſue by Anne two daughters, 


4 


Anne the eldeſt and Mar Martha died without iſſue. Aſter- 
©:4s Anne died, and the earl of Sayſex. as grandſon and heir of the 
body of Elizabeth by Thomas lord Dacres claimed the moiety of 
Martha by virtue of der lim 

and the defendant Temple claimed as heir at law to Anne, who in 


the remainder limited to Eliaubeth in tail, 


her life-time ſuppreſſed the deed. 1. To prove the deed the,plain-Eridence. 


2 Vern. 194, 


certainty, in which the deed was found in haec vera. And this 5 Mod. 10. 


was admitted as ſufficient- evidence without ſcruple, to read the 
deed againſt Temple. But the other defendants, who were purcha- 
{ers under Anne, objected, that they had been in poſſeſſion twenty 
years, and therefore the credit of that poſſeſſion was ſufficient evi- 
dence for them prima farie, ſo as they ſhall not be compelled to 


ſhew their title; and therefore the anſwer of Anne in Chancery 
ſhall not be read againſt them, until the plaintiff prove, that they 


1 Sid. 418. 
Salk. 286. 


derive their title under Anne. But the plaintiff proving conſtant Reputation. 


reputation in the country, that theſe lands belonged to Aune; the 
court permitted the anſwer of Anne to be read againſt them alſo, 


unleſs they ſhewed. another title from a ftranger. 2. As to the 


merits of the caſe it was urged, 


i. That in this caſe the remainder to the iſſues females being in 


contingency, the firſt daughter that was born, the remainder at- 


tached in her, and could not be diveſted by the birth of a ſecond. 


daughter; and then Anne having ſuffered a recovery of the whole, 
her heir at law had a goed title. | e 


2. It was urged, that the two ſiſters were tenants in common, 
and ſo the plaintiff was barred of this action by the ſtatute of limi- 
tations, Martha having been dead fifty years; for which Co. Lit. 


| 188, 4. was cited, where tenant for life, remainder to the right 


heirs of J. S. and J. N. J. S. died firſt, and afterwards F. N. 


died, their heirs are tenants in common. But per Halt chief uſtice-Contingent 
the eſtate is limited by way of uſe to the iflues females, and iſſues 

females comprehend all iflues females. Then the caſe is, tenant 
for life remainder to all his iflues females, Cc. if the tenant for 


Crs. 


© 


life has but one daughter, ſhe ſhall have the whole eſtate tail; if Joiat-tenants 


he has more daughters, they ſhall be joint-tenants for life, with ſe- 


veral inheritances. If the contingent remainder veſts during the 


particular eſtate, or eo inflante that it determines, it is enough. 
The caſe in Coke upon Littleton of a feoffment to the uſe of himſelf 
for life, and of ſuch wife as he ſhould afterwards marry, and then 
e marries, he and his wife are joint-tenants, which caſe will rule 
this caſe in queſtion. For it is a joint claim by the ſame convey- 
| 1855 ance, 
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ance, which makes joint-<tenants, and not the time of the veſting, 

And he ſeemed to deny the caſe cited out of Co. Li. 188. But a; 

to the poſſeſſion of one tenant in common being the poſſeſſion of 
end en li- the other, he ſaid that does not hold place againſt the ſtatute of 
Duties of , limitations. And beſides that, if one o them only takes the pro- 
tenant in fits, it is an ouſting of the other. Mr. Jacob. 55 


common. 


Taylor ver / Jones. 
Confidcrition Sſumpfit. The plaintiff declares, that he was, and yet is, cap- 
3 q tain of a foot company of ſoldiers, and that one Thomas Jones 


tain of a com- 4 p * . 
pany of ſoldi- cis Jones, in conſideration that the plaintiff would permit Thomas 


ers would per- Jones to be abſent from the company ten days, aſſumed to the 


mit a ſoldier 


to be abſent Plaintiff, to bring back Thomas Jones, or to pay to the plaintiff 
ten days, 20/1, and avers that he permitted Thomas Jones to be abſent, Gc. 
* The defendant pleads, that Thomas Jones died within the ten days, 
vi. ſix days, Ge. The plaintiff replies, that he did not die with- 
in fix days, and tenders an iſſue. The defendant demurs. And 
Carter for the defendant argued, that there is not here any conſi- 
deration to maintain this action; for the captain of a company has 
not any property in a ſoldier, to give him liberty to abſent himſelf 
from the King's ſervice. Sed non allocatur. For per curian, 
when the captain ſees that he has not occaſion to uſe a ſoldier in 


the King's ſervice, he may give him leave to be abſent for ſome _ 


reaſonable time; and it is lawful enough, and is a benefit to the 


ſoldier, for without the captain's leave he cannot abſent himſelf 


from the company. Then Shower for the defendant took ap # 
Replication tion to the replication, that it was too ſtrait and narrow ; for the 
too narrow. plaintiff tenders iſſue, that Thomas Jones did not die within fix days. 
Condition pre- Now it may be, that he did not die within ſix days, and yet die 
cedent. within the ten days, which would excuſe the defendant. There- 
Replication fore the plaintiff ſhould have ſaid, that Thomas Jones did not die 
preg 1 within ten days. Sed non allocatur. For per curiam the defendant 
| 3 has tied it to ſix days in his plea, and therefore the replication pur- 


plaintiff, nf, &c. 


* bompſon 


was a ſoldier in his company under him; that the defendant Fran- 


ſuing the plea is well enough. And judgment was given for the 


— 
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21 hompſon ven. Leach. 
Intr. Hil. 7 Mill. 3. Rot. 733. 


Ehr e yn trial at bar the jury find a ſpecial verdi&, s. c. Caſes in 
that Nicolas Leach was ſeiſed in fee of the lands in queſtion, P — I 
and 9 November 14 Car. 2. made his will in writing, by which he 8 _ 
deviſed theſe lands to Simon-Leach for life, remainder to his firſt, 435. 
{:cond, third, &c. ſons in tail, remainder to Sir Simon Leach 3 Sl. 427. 
(who is the now defendant) in tail, remainder to the right heirs of &c. YT 
S/mon Leach ; afterwards Nicolas Leach died, and Simon Leuch * V eat. 2 
cntred, and was ſeiſed for life ; and being ſo ſeiſed by deed bearing in Eg 258. 
date the 20th of Auguſt 25 Car. 2. e ee a ſurrender, ſtirfen- 3 Danv. Abr. 
dered that eſtate to Sir Simon Leach; afterwards Simon Leach had oy 3 
iſic C. Leach the leflor of the plaintiff, and died; the jury find 8. C. Comzns 
farther, that Simon Leach at the time of the deed of ſurrender made 45. | 
to dir S1,on Leach was non compos, Gc. et fi, Sc. In Miebaelmas conte. 
term laſt paſt ſerjeant right argued for the plaintiff, that the deed 3 — hoe 
of Simon Leach was abſolutely void, and ſo r/bil peratur. Ideots Salk. 576, 
and non compos are diſabled to alien their lands, or bind themſelves. 3 576. 
Bra. 100, 120. Briton 8%. Hieta cap. 11. Ne 10. And if 1 Rep. 66, 
they endeavnur to alien, the heir ſhall have dum non fuit compos, y35: | 
Ec. Reg. 228. ö. Fitzh. Nat. Br. 202. a. From whenee it ap- Poph. 83“ 
pears, that ſuch perſons are uncapable to grant; for according to 
Co. Lit. nothing paſſes by grant, but that which may lawfully paſs, 
which in caſe of a non compos is nothing. In caſe of a feoffment 
and livery by the proper hand of a nen compos the eſtate paſſes by 
the livery, and is only voidable by the heir; but if the feoffment 
be made by letter of attorney to deliver ſeiſin, it is void. 4 Co. 
125. and all cafes of grants by them are void. As if non compos 
grants a rent charge, and delivers ſeiſin with his own hand, it is 
| "od; and if the grantee diſtrains, he is a treſpaſſer. Perk. fol. 5. 
{et 21. And therefore the ſurrender in this caſe is void. 


Nertbey contra for the defendant, that the deed was only void- 
able. I. It is not void againſt himſelf; he could not avoid it by 
entry, or pleading, or by writ of dum non fuit cempes, Ce. Co. Li. 
247. And it would be ſtrange, that it ſhould be void againft all 
the world, but himſelf, who is prejudiced by it. The law favouts 
| mfants more than non compos, for infants may avoid their own 
adds; yet in caſe of a bond, becauſe it carries the conſideration up- 
on the face of it, they ſhall not plead non cf factum, and give in- 
ncy in evidence; which ſhews that it is not void. Contra of 
*mes cevertes, Suppoſe that the non compos had come to his under- 
Z '+ | ſanding 
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ſtanding again, and had conſented to this ſurrender, it had been 
" -unavoidable. Co. Li. 2. b. which could not have been if the deed 
had been void. It appears alſo by the writ of dum non fuit con. 
pos, that the alienation is not void, becauſe the writ ſuppoſes, that 
the party dimiſit. So by the writ de idiota inquirendo, and the 
ſtatute de praerogativa regis. And if the deed was void, the law 
| had no need to preſcribe theſe methods to avoid it. Then the deed 
| | was only voidable, and paſſed the eſtate for the life of Simon Leach, 
1 | which deſtroyed the contingent remainders; and there is an end of 
Contiugent the plaintiff's title. A future right of entry will not ſupport a con- 
—_— de tingent remainder, but a preſent right of entry will ſupport it well 
e enough. 1 Vent. 188. Loyd v. Brooking. 1 Mod. 92. Zouth v. 
Clare, 1 Cro. 102. And if the contingent remainder be once de- 

ſtroyed it will never riſe again. 2 Saund. 387. See 3 Keb. 2. 

Cole v. Levingſion, A man deſtroys a contingent remainder by levy. 

ing of a fine, afterwards the fine is annulled by act of parliament, 

and it was held, that the contingent remainder was revived, But 

if it had been reverſed for error, it had been otherwiſe. This 

was cited by Northey, as held by Hale chief juſtice Mich. 24 Car, 2, 

B. R. in the caſe of Cole v. Leving flon. And per Holt chief juſtice, 

if the deed is good, the contingent remainder is deſtroyed. For 

there ought to be, either a particular eſtate actually in eſe, or 2 

preſent right of entry, when the contingency happens, or other- 

wiſe it cannot veſt. If there be tenant for life with a contingent 
remainder ; tenant for life makes a feoffment in fee upon condi- 

tion; if the contingency happens, before the condition is broken, 

the contingency is deſtroyed ; but if the tenant for life enters for 

the condition broken, before the contingency happens, the contin- 

gent remainder ſhall be revived, and the contingency, if it happens, 

may veſt. But if before the contingency happens, the revetſionet 


enters upon the tenant for life for the forfeiture, the contingent te- 
mainder is deſtroyed. | Et 


Afterwards in this Hilary term ſerjeant Gould argued for the | 

3 much to the ſame purpoſe with Wright ſerjeant here above. 

ut farther he moved a new point, v/z. admit that the deed ws 

| only voidable, whether the right remaining in the uon compos wi | 

2; Aſt, pl. 4. not ſufficient to ſupport the contingent remainder. For though 

the non compos is diſabled by a maxim of law, to reveſt his right, 

yet the King by inquiſition might avoid the deed. And Fitzb. re- 

mitter 23. Fitzh, Nat. B. 203. a. it is held, that if non comps 

makes a feoffment in fee, and takes back an eſtate for life, he b 
remitted, as is admitted there by the iſſue. | 


| Darnall ſerjeant for the defendant argued to the ſame purpoſe 
with Northey ; but only he took a diſtinction between a ere 
„ | | „ 22 
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made by non compos, and an authority given by him; that the grant 
a in caſe of a feoffment by letter of e 
was void; becauſe infants or nan compos cannot give an authority. 
Perkins, ſect. 139. 2. He ſaid that there cannot be any right, nor 
ſcintilla juris, in the King, to ſupport the contingent remainder ; 
becauſe if no office be found in the life of the non compos, no 
office can be found after his death, | | | 


But as to the difference between a grant and an authority the 
court faid, that it would be very ſtrange, to allow a non compos 
power to do a greater thing, which may be prejudicial to him, 
and yet not to allow him power to give an authority. | 


And Holt chief juſtice, and all the other judges were of opi- Deed by mn 
nion, that this deed of ſurrender made by Simon Leach the non Ves ho 
empes was abſolutely void. The caſes of infants and non compos 
are parallel in all things, except that a non compos cannot ſtultify 
| himſelf, to avoid his grant. Now the ſurrender of an infant is ad- Infant. 
judged void. 1 Cre. 502. Lid v. Gregory, which is a caſe in 2 Leon. 218. 
point; for there is the ſame reaſon, that the ſurrender of a non 
comps ſhould be void. If an infant grants a rent-charge, the 
erantee diſtrains, the grantor may maintain treſpaſs. The ſame 
law of non compos. Perk. ſect. 21. which proves the grant to be 
void; for if it was only voidable, ſome act ought to be done to 
avoid it. And where it is ſaid in 5 Co. in Whelpaale's caſe, that 
the deed of an infant is not void, but voidable ; the book only 
means, that the infant ſhall not plead non &ff fadlum, and give in- 
fancy in evidence, but ſhall plead his infancy ſpecially ; becauſe 
the deed to all appearance has all things neceſſary to a deed, and 
ſeems to be juſtly executed, but for ſome latent cauſe has no opera- 
tion in law ; which cauſe ought to be ſhewn whereby it may ap- 
pear to be ineffectual. In the ſame manner if an infant makes a 
letter of attorney, it is void, but he cannot plead non eff fattum. 

So if non compos makes a letter of attorney to make livery upon a 

deed of feoffment he cannot avoid it, no more than if he had made _ 

a tcoffment in perſon, yet the feoffment is void. But the reaſon peoffment of 

why feoffments of infants and non compos are voidable only, pro- infant or un 

ceeds from the ſolemnity of livery of ſeiſin in the ſight of the 

country, which takes notice of the notorious alteration of the poſ- 

lefon. But contra of a deed, which may be delivered in a private 

manner. As to the objection of the writ of dum non furt compos, 

Cc. which hath the word dimiſit. Anſwer, That means only a 

koffment with livery by himſelf; for feoffments and fines were the 

ancient conveyances, and the only conveyances uſed in- thoſe days. 

And for theſe reaſons all the judges were of opinion, that this ſar- 

render was void, and that all ſtrangers might take advantage of r. 
— an 


and that the eſtate remained in Simon Leach notwithſtanding 1 


ſo the contingent remainder veſted in the leſſor of the plaintiff, be- 


fore the particular eſtate determined. 


But Ea chief juſtice, as to the point-made 'by ſerjeant-Gould of 
the right in the on compos, &c. ſaid, that if the caſe had depended 


upon that, much might be ſaid in its behalf; for in the caſe in the 


book of Aſſiſes it is admitted that it was a remitter, by the Joining 
of iſſue upon the being von compos. And it is not for default of 
right, that the non compos cannot avoid his own feoffment, but by 
reaſon of a perſonal incapacity, vig. that no man ſhall be admitted 
to ſtultify himſelf. And judgment was given for the plaintiff 
niſi, &c. And afterwards error was brought upon it-in.parliament, 


and the judgment was affirmed. 


: Contingent 
remainder. 


Freeman 508. 


Note; It was ſaid by Zelt chief juſtice in this caſe, that a right 


of action will not maintain a contingent remainder. Therefore if 


A. be tenant for life, remainder in contingency, A. is diſſeiſed, and 


a deſcent caſt, and now ſince the ſtatute 32 Hen. 8. cap. 33. if fre 


years be paſt, the right of entry is changed into a bare right of 


action, and the contingent remainder is deſtroyed. The caſe of 


Biggot v. Smith, 1 Cro. 102. is nice to an inſtant, for the right 
ought to be precedent to ſapport the contingeney; and therefore 


there, becauſe the right aroſe to the wife eo inſiante that the con- 


tingency happened, the remainder was adjudged to be deſttoyed; 
and the caſe has been always held for law. | | | 


-S.C. 3 Salk. g. 
Statute of 
brokers, 8 & 
9 Will. 3: ©. 
32. F. 10. 
Pojt. 673. 


Was thus: An agreement was made in February by A. with B. 


Statute of 
frauds. 
Comyns 49, 


T. Jones 108. 


Smith wer/. Weſtall. 
T: a ſtatute made the laſt ſeflions of -parliament for regulation of 


1 brokers, there is a clauſe which makes all contracts for tranſ- 
erring of bank-ſtock void, which by the tenor of the agreement 
ought to have been performed after the firſt of May, unleſs they 


- 


are performable within three days, &c. Upon which this caſe 


that A. ſhould transfer bank-ſtock to B. upon the requeſt of B. 


at any time before the tenth of May. And Mr. Nortbey urged, | 


that becauſe this contract might have been performed before the 
firſt day of May, therefore it was not within the words of the ta- 


' tute. And he compared it to a caſe upon the ſtatute of fravds, 


where the agreement was, that A. in conſideration of 5 /. paid by 
B. ſhould pay to B. 20/1. upon his day of marriage, and the pro- 
miſe was not in writing; and it was held by the judges at Sereans 


inn to be out of the intent of the ſtatute, and good, becauſe it 


might have been performed within the year. Holt chief juſtice 


4 1 granted, 
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3 that the caſe of the marriage was ſo adjudged; and he 
f.:9 that if the marriage had taken effect within the year, they all 
upreed no writing was neceſſary; but in the caſe before them the 
marriage did not happen within the year, but nine years after the 
omiſe; and therefore he was of opinion that it ought to have been 
in writing, becauſe the deſign of the ſtatute was, not to truſt to 
the memory of witneſſes for a longer time than one year; but the 
majority of the judges were of opinion that it was not within the 
intent of the ſtatute of frauds, and therefore he returned the poſtea 
accordingly, the cauſe being tried before himſelf. But to the caſe 
in queſtion, he was of opinion, that if the requeſt had been before 
the firſt of May, and the contract performed, it had been good; 
but if no requeſt was made before the firſt of May, the contract 
being performable afterwards, was within the intent of the act. 
And in fa& no requeſt appeared to have been made before the firſt 
of May, And therefore judgment was for the defendant, who 
had pleaded the act of parliament. | 
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Morris ver. Gelder, &c. 


Eplevin. The defendant avows for rent arrear, and ſo many s. C. Cart. 

\ hens, for quit-rent. Verdict for the avowant for the rent, and 2772 
damages for the hens. And now it was moved in arreſt, that it vi ans 
appeared upon their own avowry, that they had avowed for more by a releaſe, 


hens than were due, and for this reaſon the avowry was ill. And zud euro- 


Mr. Hall moved for the avowants, that releaſing the damages for — 
the hens, they might have liberty to enter judgment for the rent 

and coſts. And he cited the caſe of Buis v. Newton, Trin. 28 Buis v. New- 
Car. 2. rot. 728. B. R. Ejectment for a foreſt and other lands; 1 1 
upon not guilty pleaded, verdict for the plaintiff for the whole; Sora, 
and becauſe an ejectment did not lie de forgſta, the plaintiff releaſed Yeomans. 
it, and entered judgment for the reſt, and his coſts. But on the 

other fide 3 (o. 186. was cited as in point. But, abſente Hol 

chief juſtice, the court gave leave to the avowant to enter his judg- 


ment as he defired, nf, Sc. Mr. Jacob. 
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Brewſter ver/. Kitchin. 


ir a feigned action upon the caſe, upon a wager whether it was 5. C. 1 Salk. 


lawful for the defendant to deduct 4s. in the pound out of a . 168; 


certain rent-charge granted to the plaintiff's anceſtor out of certain Cart. 438. 
land in Bucks, of which the defendant was terre tenant, which tax EY 12 Mod. 
of 44. in the pound was granted to the King and Queen in 4 & 5 Con AR 


Wil. & Mar. by act of parliament; the defendant affirmed that it 467. 
4 1 | Was 
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"was lawful for him to deduct, and the plaintiff affirmed that it wi 


not. Upon which iſſue being joined, a ſpecial verdict was found, 
that Robert Lang ford being ſeiſed in fee of the manor of Ballnure 


in Bucks, by indenture dated 26 November 1649. for and in con. 


ſideration of 800 J. paid to the ſaid Robert Langford by Bln 
Brewfler, granted to her a rent-charge out of the fame manor to 
her and her heirs, and in the deed there was a covenant to make 
farther aſſurance; and this memorandum was indorſed upon the 
deed, viz. It is the true intent and meaning of theſe preſents that 
the within named Ellen Brewſter and her heirs ſhall be paid the ſaid 
rent-charge without deduction of any taxes for the ſaid rent, &. 
Aſterwards Robert Lang ford in purſuance of the covenant in the 


firſt deed confirms the rent to Ellen Brewſter and her heirs, pay. - 
able at two feaſts, with a nominae poenae, and covenants that he was 


ſeiſed of a good eſtate in fee in the lands charged, c. free of all 
incumbrances (except ſome leaſes there ſpecified upon full rent 
reſerved, &c.) and that the rent. ſhould be paid at the ſaid two 
feaſts, free of all taxes; and this was by deed bearing date 8 Ju 
1652. et fi, Sc. After ſeveral arguments at the bar by Mr. Mar- 
they and Mr. ſerjeant Wright for the plaintiff, and by Mr. Couper 
and for the defendant, Holt chief juſtice pronounced 
the opinion of the court. And (by him) the queſtion is upon thi 
ſpecial verdict, whether the covenant indorſed upon the deed of 
26 November 1649, or the covenant in the deed of 8 Juh 1652, 
be ſufficient to bind the grantor and his heirs to pay the rent free 
of all taxes, hereafter to be charged upon it . by a& of parliament. 


And all the judges were of opinion, that this covenant binds the 
grantor and his heirs to pay the rent, free of the 4s. in the pound 


tax. And Holt chief juſtice faid, that it has been an old queſtion, 
whether ſuch a covenant ſhould extend to taxes to be impoſed by 
act of parliament ? And if the covenant be underſtood in the largeſt 
extent of it, and as in a general caſe, he was of opinion that it 
would not; but as the circumſtances of this caſe are, he was of 
Opinion that it would, for theſe reaſons. 1. When taxes are ge- 
nerally mentioned, they muſt be underſtood parliamentary taxes, 
if the ſubject matter will ſuffer it, Brook quinzime 9, There arc 


Taxes, what? Other impoſitions, which are called taxes, as rates for the poor, by 


43 Elis. cap. 2. 5 Co. 65. Teffrey's caſe; and aſſeſſments by com- 
miſſoners of ſewers, 23 Hen. 5. cap. 5. and generally any thing 
that affects any part of the goods of a man, or the rents of his lands, 
by taking them away, as it is explained by my lord Coke upon the 
ſtatute de tallagio non concedendo. 2 Inſt. 53 2. 


Another reaſon that influences this cafe, is the time when thi 
rent was granted, viz. 1649. at which time taxes of this nature 
had obtained in the kingdom; for the manner of taxing ! 
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| ts began ſince the civil wars; for in 1642 men were taxed 
NG aſſeſſments, and there was the ſame clauſe in thoſe acts 
ſor the tenant to deduct as in theſe of this time. But if the cove- 
nant had been made in 1640, it had not extended to theſe taxes, 
becauſe then this fort of taxes was not known in the kingdom, and 
therefore a man cannot be ſuppoſed to comprehend: them in a cove- 


nant without the ſpirit of prophecy ; but this way being introduced, 


it is natural to ſuppoſe that the party made proviſion againſt them 
by this covenant. Fs” | | 


The old methods of taxing were, 
1. By tenths and fifteens. 
2. By ſubſidies, ſpecially ſo called. 


3. By aſſeſſments and royal aids, which are different names for 
the ſame thing. 3 | THis 46 


4. And at laſt by a pound rate. 


Tenths and fiſteens were the moſt ancient, as appears in Spelm. Tenths and 
fifteens, how 


gliſar. quindecima. 4. Inſt. 34. 2 Inſt. 76, 7. They were anciehtly 
taxed upon the head of every one. And afterwards in 8 Edw. 3. 
this was altered, and valuations were made upon all the cities, 
towns and boroughs in England ; and this valuation was returned 


into the Exchequer; and that was made the certain rule for the 


taxing of every town, &c. ſo that when a tax was granted, they 
might compute by the roll in the Exchequer to what ſum it would 


amount, When the towns were taxed by parliament, they among 


themſelves taxed all the occupiers in the town (who were taxed as 
they held at rack rent) according to the value of the land which 
they had within the towns, for raiſing the tax upon ſuch town. 
11 Hen. 4. 35. 6. Brook. quinzime 9. And this was the 

uſage, though it was not univerſal, Now this preſent covenant 
could not have affected that ſort of taxes; for the rent was not 
taxed, but the land only as part of the town, to complete the value 
of wp en and the ferre tenant, as he who was in poſſeſſion, to 
Pay the tax. | 


| Afterwards ſubſidies were introduced, the firſt mention of which Subſidies 


is 32 Hen, 8. cap. 50. which were taxes impoſed upon the perſon 


for his land and goods according to the beſt value; which being 


paid by the perſon where he lived, could not affect this covenant, 
for the grantee ought to pay for the rent where he lived, and ſo 


con- 


taxed. 


there could be no deduction for the tenant. And this ſort of taxes 
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able. and though they have no formal exiſtence until they are granted; 


my 


continued until 17 Car. 1. and an endeavour was made to intro. 
duce them again in 15 Car. 2. but they were found to be leſs bene. 
ficial to the King than the aſſeſſments uſed in the civil wars. Ry 
in thoſe afſefiments there was always this clauſe about deduQions, 
So that this deed being made in 1649, the intent appears to have 
been, to make proviſion for ever after againſt deductions to be made 
by the tenant. Theſe aſſeſſments were frequent before the makin 
of this deed. There was one in February 1642, another February 
1644, and two others in 1649, and one which was in force at the 
time of the making of this deed, another 1653, another 1656, 
And it is no objection, to ſay that theſe aſſeſſments were not created 
by lawful authority; for they had the reputation of legality, and 
the people ſubmitted themſelves to them, which might be ſufficient | 
reaſon to induce the grantee to ſecure himſelf againſt them. 


How grant - 2. Though taxes cannot be granted but by at of parliament, 


yet they have a virtual exiſtence before, and are known in law; 

for it is well known, that the conſtant revenues of the crown are 

not ſufficient to ſupply all the extraordinary exigencies and emer- 

gencies of the crown without theſe aids, to grant which is part of 

the conſtitution of the government. And therefore it was natural 

to ſuppoſe, that ſuch a thing might happen, and to provide againſt 

it. For taxes upon neceſſary occaſions are due to the crown ex 

merito et debito; and though they cannot be levied in any other 

manner, than as the parliament appoints, as appears by 1*Edv. 3. 

ft. 2. cap. 6. yet ſupplies are due to the King. 19 Hen. 6. 68, 

38 Hen, 6. 10. 21 Edw. 4. 45. where it is held, that a grant by 

the King to J. S. to be diſcharged of taxes, to be impoſed at any 

time after by parliament, is good. For unleſs taxes had had x 

virtual exiſtence in the conſtitution of the government, the King's 

rant could have nothing, upon which it might operate, and would 

ve been void; but the contrary is adjudged, that the grant was 

Toheritance in good; and the reaſon is given in Dzer 52. a. pl. 2. becauſe the 

taxes to be King hath an inheritance in taxes and ſubſidies to be afterward 

afterwards | | 

granted, - granted. 

Aſſignee 7 0 3. This covenant extends to all future acts, for it is, that Elim 

——_ and her heirs ſhould be free, which is in fee; and her aſſigns of 

the rent might take advantage of it; for as the eſtate was in fee, ſo 

the covenant is co-extenſive with the eſtate, and is in fee allo. 

And therefore it is as ſtrong, as if it had been to be free from al 

taxes to be impoſed by any act whatſoever. ; | 

A doubt has been conceived, that the clauſe in theſe new acts 

for the tenant to deduct, &c, would have deſtroyed ſuch a = 


„ — -. „ ws 


bant as this, if it had not been provided by the acts, that this 
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cauſe ſhould not exend to make void any covenants or agree- 
ments between landlord and tenant ; but he was of opinion, that 
ſuch proviſion was not abſolutely neceſſary, 1. Becauſe theſe taxes 
lately aſſeſſed are ſubject matter for the covenant, and therefcre 


| though the act allows the tenant to make a deduction, that could 


never be a repeal of the covenant, becauſe it is the thing upon 

which the covenant is grounded, and againſt which it provides. 

2. This proviſion for the tenant to deduct is for his advantage, 

which he might well waive by covenant, ſince he might well 

foreſee it by the uſage of the times; and a man may as well waive Waiver. 
the benefit of a future law, as of a law already made. 3. The 
tenant might well pay his rent without deduction, and not violate 

the law. For the difference, where an act of parliament will 

amount to a repeal of a covenant, and where not, is this; where 

2 man covenants not to do a thing which was lawful for him to 3 Mod. 39. 
do, and an act of parliament comes after, and compels him to do eoverant re- 


| it; there the act repeals the covenant ; and vice verſa. Dier 27, pealed by at 


pl. 178, 186, 7, 8. But where a man covenants, not to do A 
thing, which was unlawful at the time of the covenant, and after- 

wards an act makes it lawful; the act does not repeal the covenant. 
Dier 48. pl. 5. So here, - ſince the act does not compel the tenant _ 

to deduct, the act leaves the covenant in full force. 4. This 

clauſe was only inſerted, to expedite the 8 to the crown; 

and where an act of parliament is made for a particular purpoſe, Statute. 
it will not extend to collateral qualities. 8 Co. 138. Barrington's 

caſe, 19 Hen. 6, Ga. a ſtrong caſe, where a grant to be free from 

a future tax was allowed by all the judges. And in the ſeveral 

adds for ſubſidies in 37 Hen. 8. cap. 25. and 1 Edw. 6. cap. 12, 

ſuch grants are mentioned, and ſaved to the grantees for the future. 

This covenant was diſpenſed with by the 22 Car. 2. in which there 
was a Clauſe for deduction notwithſtanding any covenant, &c. but 
there are no ſuch words in the act, which concerns this caſe, 


Obje&tion. General words ſhall not extend to any thing pro- 


| Vided to be done by a ſubſequent act of parliament. 2 C. 47. 


The caſe of the archbiſhop of Canterbury. 


Anſwer. That the ground of Coke is not univerſal; and the 
reaſon of the caſe there was, becauſe thoſe monaſteries that came 
by 1 Edw. 6. cap. 14. were veſted in poſſeſſion by the act of 
Exzard 6. exclufive of any other act; and therefore it is in that 
„ | of 31 Hen. 8. cap. 13. though it might have been 
well enough done within the general words [of means] and that is 

reaſon of the caſe aforeſaid, as is ſaid in Jones's ts in the 
aſe of Whitton v. Weſton 182. and if theſe words [ſhall be by the 
| 4 N | author ity | 
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authority of this preſent parliament veſted, &c.] had been == 
thoſe lands would have been exempt from payment of tithes by 
31 Hen. 8. | 


Objection. It is a tax by the pound-rate, and not by way of 
aſſeſſment; and therefore it is a new tax, and could not be pro- 


vided againſt. 5 


Anſwer. It is the ſame ſort of tax; though it is not u monthly 

ꝝaſſeſſment; and differs not in ſubſtance, but in form, The ſame 

things are taxed; there is the ſame clauſe of deduction; and the 

tax is for the ſame purpoſe, for the King's ſupply. If it had been 

for rebuilding Paul's church, then it had been out of this covenant; 

but ſince it is as it is, he was of opinion, that the covenant er- 

| tended to theſe taxes, and the grantor and his heirs ought to pay 
the rent without deduction. ” 


But he then made another queſtion, which was not obſerved 
at the bar nor by any of the other judges, viz. whether the terre- 
tenant is liable to an action upon this covenant ; and he was of opi- 
nion, that he was not. For (by him) if tenant in fee grants a 

Covenant a. rent-charge out of lands, and covenants to pay it without deduc- 
Sia ance. tion, for himſelf and his heirs; you may maintain covenant againſt 
the grantor and his heirs, but not againſt the aſſignee ; for it i;: 


| Warranty. meer perſonal covenant, and cannot run with the land. Wa- 


ranty, which is a real covenant, will never bind the land of the 
warrantor, until judgment had in warrantia chartae; much lei 

will this perſonal covenant bind the land. And for a caſe in point 

he cited Hardr. 87. pl. 5. Cook and the earl of Arundel. In te- 

plevin if the defendant had avowed for arrears of this rent, and 

the plaintiff had pleaded in bar, riens arrere ; the avowant could 

not have replied this covenant againſt the terre tenant : but if the 

avowry had been upon the grantor, or his heirs ; the avowatt 
Circaity of might have replied this covenant againſt them, to avoid circuity ci 
CE action. Therefore ſince it does not appear, that the defendant l 
| bound by this covenant (for on conſtiat whether he is ferre tenant 
or not, or what he is) for this reaſon he was of opinion, tht 
judgment ought to be given for the defendant. But the other three 

judges ſeemed to be in a ſurpriſe, and not in truth to comprehend 


this objection, and therefore they perſiſted in their former opinion, 


talking of agreements, intent of the party, binding of the land, 
and I know not what. They gave judgment for the plaintif, 
_ againſt the opinion of Holt chief juſtice, for the reaſon aforeſaid. 
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by a ſtatute, and a new penalty inflicted ; then after the party has 
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Rex ver/. Sanchee. 


Anchee and others, quakers, were cited into the eccleſiaſtical s. C. Holt 

court, to anſwer there upon their ſolemn affirmation, &c. con- 6 72 
cerning tithes withheld by them from the parſon of the pariſh; 6 3 
and for not anſwering, the commiſſary, according to the ſtatute of Quakers com- 
27 Hen. 8. cap. 20. certifies their contumacy to two juſtices of peace, mitted upon 


by whoſe warrant they were ſeiſed, Ind committed to priſon ; and c Hen. 8. 


cap. 20. 


being brought by habeas. corpus into the King's Bench, Mr. Robert 
Eyre moved, that they might be diſcharged. Becauſe the new act 
concerning the affirmation of quakers gives the parſon a remedy to - & 8 win z. 


| recover ſuch tithes by diſtreſs by virtue of a warrant of a juſtice of p 34. 


peace; then where a. ſtatute gives remedy, the juriſdiction of the 

ſpiritual court is taken away, unleſs it be ſaved by the ſame ſta- 

tute. 5 Co, 73. 6. Jones 320. And he cited ſeveral ſtatutes, where 

the juriſdiction of the ſpiritual court was ſaved, as 23 Elix. cap. 1. 

1 Eliz. cap, 2. In the ſame manner in the ſtatute againſt uſury, 

3 Inſt. 152. 2 Inft. 657. And from thence he inferred, that it 

was the opinion of thoſe parliaments, that the ſpiritual juriſdiction 

would have been taken away by theſe acts, if it had not been 

faved by them. But per curiam this laſt act ſeems to be only an 
accumulative remedy, and not to repeal the act of Hen. 8. And Common law 
in many caſes the common law and eccleſiaſtical courts have con- e 
current juriſdiction; as if a penſion be payable out of a parſonage 

by preſcription, the remedy for this is either in the ſpiritual court, riſdigion. 


or annuity lies for it at common law; though Coke ſays the con- 


trary in his ſecond inſtitute in his comment upon the ſtatute de 2 ja. 401. 

circumſpecte agatis. But where the nature of the offence is altered ker EL 
9 3 * 

been tried at common law and condemned, the eccleſiaſtical court 

ſhall not proceed againſt him. As if a man be convict at common 

law for having two wives, or hath been adjudged the reputed fa- 

ther of a baſtard ſon, Cc. But then Northey took exception to the 

return, becauſe it is ſaid, that Sanchee, &c. were impriſoned for 

contempt in a ſuit for detention of tithes or other eccleſiaſtical du- Commitment 

ties; and it ought to appear, for which the ſuit was, ſpecially; uncertain, 

For though the ſtatute that gives this remedy is in general words, 

yet in the return the cauſe of tmpriſonment ought to be certainly 

expreſſed, to the end that it may appear to the court, that it was an 

cccleſiaſtical duty, for which they are impriſoned. And of this 

Knee was the whole court, and therefore the quakers were diſ- 


rged out of cuſtody. 
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petray verſe Sir Auſtin Palgrave. * 


Specification ("IR Auſtin Palgrave recovered judgment in debt in C. B. .. 


_ wanting can ) gainſt Petray upon a bond; upon which Petray brought error. 


ary vo And now Sir William Williams moved, that the plaintiff in error 


ment. might have liberty to ſuggeſt, that the bond was not ſpecified ac. 


cording to the capitation act. But per Holt chief juſtice, he ſhould 
have pleaded it in the Common Pleas before judgment, but now 
after error brought he comes too late; and therefore the motion 
was denied. | : 


Burgels verſ. Periam. 


* 


Memorandum H E plaintiff brought a ſpecial action for not delivering bank 
not amenda- bills upon the firſt of May in purſuance of an agreement; 


ble after re- 


/pondrs euſter but the memorandum was general of Eaſter term laſt paſt, which 

awarded. referred to the firſt day of the term; and ſo the action appeared to 

4 ed be brought before the cauſe of action accrued. Wherefore Mr. 

'5 Mod. 327. Northey moved for leave to amend the memorandum, and make it, 
die Mercurii proxime poſt menſem paſchae (which was after the 
cauſe of action accrued) upon affidavit, that all the proceſs iſſued 
after the firſt day of May. And this motion was made after the 
defendant had pleaded in abatement, and a reſpondes ouſter awarded 
upon it, and demurrer by the defendant for this cauſe. But the 
motion was denied by the court, becauſe it comes too late, though 
all was in paper. | | 3 


Miller ver/c Trets. 
Mich. Will. 3 Exchequer Chamber. 


z Imperfect ver- | group x4 (om was exhibited againſt the defendant by the plaintiff 
Aet. 11 


in the court of Exchequer, for ſelling lace and filks, &c. Upon 
iſſue joined the jury find the defendant guilty as to the ſelling the 
lace, &c. but ſay nothing as to the filks. And judgment in the 
Exchequer for the informer. And upon error brought this omiſ- 
ſion of the jury in the verdict was aſſigned for error. Upon which 
a motion was made in the Exchequer for leave to amend; but de- 
nied, becauſe it was not amendable. And therefore the judgment 


was reverſed here. 


Hilary 
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Hilary Term 
9 Will. 3. C. B. 1697. 
Sir George Treby Chief Fu ftice. 
Sir Edward Nevill Oe 


Hir John Powell  SFuſtices. 3 
S$ir John Blencowe 


Ayres ver. Falkland. 


_ poſſeſſed of a term for ninety- nine years deviſed it to B. 23! 
for life, and after to ſix others ſucceſſively for their lives, } NG * 
if the ſaid term ſhould ſo long continue. All the n inder of 


ſeyen perſons being dead, and the term continuing, the queſtion a term after 


| was, whether the reſidue ſhould go to the executors of the teſta- limitations for 


tor, or to the executors of the laſt deviſee. It was objected, that . pues 
as there cannot be a remainder of a term ; for the ſame reaſon 

there cannot be any reverſion left in the firſt teſtator, but that the 

intire term was in the laſt deviſee, and conſequently would de- Sid. 37. 
ſcend to his executors. 1 Brownl. 41. Moor 748, 635. Bro. Salk. 228. 
chattels 23. 2 Ventr. 126. 2 Sid. 130. 1 Sid. 37. 1 Roll. i 
671. pl. 1. 1 Sid. 415. og n mint 


— 


Sed tota curia contra. For per Treby chief juſtice and Powell Executory de- 
Juſtice, theſe executory deviſes depart from the rules of the com- 

mon law, and are allowed in compaſſion to families, for whom 

proviſion is now generally made by terms and leaſes. Therefore 


| One muſt not have too great retroſpect, to ſearch for rules of con- 


ſtruction in ſuch caſes. At the beginning theſe deviſes were op- 
poſed ; for when A. poſſeſſed of a term for years deviſed the term 
0 B. for life, remainder to C. the remainder to C. was held void, 
uſe the term was intire, and compriſed the whole intereſt, as 
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326 Hil. Term 9 Will. z. 
much as if he had deviſed a fee; and ſo the term being intirely in 
the firſt deviſec, nothing was left to remain to the ſecond; beſides, 
that a term for years was Jooked upon as a leſs intereſt than an 
eſtate for life, Afterwards, to ſurmount this difficulty, this expe- 
dient was found out in Matthew Manning's Cafe, that there ſhould 
be a tranſpoſition, and that the latter deviſe ſhould be conſtrued tg 
paſs firſt ; for doubtleſs a man might deviſe a term to A. after the 
death of B. and upon ſuch a limitation the deviſor is not excluded 
from the diſpoſition of the mean intereſt, which he has not diſpoſed, 
for the interval of the life of B. And therefore if a term for years 
be deviſed to A. for life, remainder to B. by conſtruing this a deviſe 
to B. after the death of A. and that A. ſhould have it in the mean 
while, it was allowed good. But if A. deviſes a term for years to 
B. in tail, remainder over; this remainder is limited to commence 
upon a poſſibility too remote, and therefore the law will not wait 
for it. The ſame law if A. deviſes a term to B. and if he dies 
without iſſue, remainder to C. this remainder is alſo too remote. 
But when the limitation is to A. for life, remainder to B. A. in 
probability may die before the term determined. And therefore al 
the remainders in the preſent caſe at bar were held good. But for- 
aſmuch as the firſt, and afterwards every one of the ſeven deviſes 
in their reſpeRive turns had the intire term, during the life of the 
firſt deviſee the whole term was in him, and the ſecond had but 
a _poſhbility, er i de caferis. For as there might be a poſlibilit 
of reverter at common law, ſo in theſe cafes there is a poſlibility 
of remainder. Then as a poſlibility of remainder may be limited 
_- over in theſe caſes, ſo it may be reſerved; and if it be not diſpoſed, 
it ſhall be left in the deviſfor ; for that which a man has in him, 
and does not diſpoſe from him, remains ſtill in him. Beſides, that 
a man may have a poſſibility of reverter, where he cannot limit 
a remainder ; as if A. gives lands to B. and his heirs during the 
time that ſuch an oak ſhall-grow, he hath a poſſibility of reverte;, 
though no remainder dan be limited. From whence it follows; 
that the reſidue of the term in this caſe after the death of all the 
ſeven deviſees muſt revert to the teſtator and his executors. And 

judgment was accordingly for the defendant, &c. 
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| Bates wer/, Bates. Dower. 


rr pleads, that the huſband ne wm 
LG. 79. fetfie que dower Upon which iſſue being joined, 5 jory 


1 Leon. 92. find, that Ralph Bates nd of the demandant was ſeiſe of the 
B. tenant for lands now demanded for life, remainder to A. and B. truſtees for 
8 nĩenty- nine years, remainder to the heirs of the body of Raf 
t . | 

Years, reader te B. fa tail, the wile e B. Qall bs indowed. : 
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n Sc. et %, &c. And it was argued for the demandant, that 
the huſband died ſeiſed of an eſtate tail executed; for the inter- 


vening eſtate being for years, ought not to be regarded. That the 
feoffment of the huſband would have diſcontinued the intail, which 


1 Roll, Abr. 632. B. pl. 2. Cro. Car. 320, 1. and that his war- 
ranty would have been lineal to a ſon, which proves that the fon 
is in by deſcent. .E contra it was urged for the tenant, that dower 
was allowed by the law for ſupport of the wife and her ehildren ; 
and therefore where by ſuch allowance the wife and her children 
cannot be ſupported, no dower can be allowed, for ler mor facit 
inutilia, Then dower in theſe caſes, where the meſne term might 
be for a thouſand years, would be ſo remote, that it would be of 
no avail to the wife. And as to the objection, that the heir was 
in by deſcent ; it was anſwered, that that fignifies nothing, becauſe 
if the intervening eſtate had been for life, the heir had been in by 
deſcent, and yet in ſuch cafe without doubt the wife is not dow- 
able, This caſe was thrice argued at the bar, and at the firſt argu- 


proves that he was ſeiſed of it. See 2 Bulſtr. 29, 30. Raym. 126. 


ment the court doubted, becauſe the eſtate tail is ſo disjoined by the 


intervening leaſe, that though it be veſted, it is not executed; and 


perhaps (they ſaid) the feoffment of the huſband would not have 


diſcontinued the entail. At the ſecond argument Treby chief ju- 


ſtice was of opinion for the demandant, becauſe at the inſtant of | 
the death of the huſband there was but an eſtate for years in the 


truſtees, and the eſtate tail was in the huſband ; and (by him) the 


inſtant ſhould be divided in favour of dower, as 3 Cro. 503. 


Broughton v. Randall. But upon the third argument judgment 


was given for the demandant upon this reaſon, becauſe the huſband - 


had a freehold and inheritance in bim, and the intervening eſtate, 
being only for years, ought not to be ed. For at common 
law ſuch a term was a precarious thing, freeholder might have 


deſtroyed it as his pleaſure by a feigned recovery. A deſcent, which 


tolls an entry, does not difturb a term; and if tenant for life com- 
mits waſte, ſuch an intervening term will not obſtruct the action 
of waſte, as an intervening eſtate of frechold would do. And 
therefore all the court was of opinion, that ſuch intervening term 
would not hinder dower, as it would have done if it had been an 
eſtate for life, according to the opinion of Perkins 336. the only 
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authority in the books for that reſolution, Judgment was given 
for the demandant. | a EY 7 | 


EST. 
18 ol 
4 2M 


Eaſter Term 


10 Will. 3. B. R. 1698. 


Hr John Holt Chief Juſtice. 
Hir Thomas Rokeby) wa 
Sir John Turton >TFuſtices. 
Hir Samuel Eyre "is. wee 


„ 1 —_— — 


F 


$6.16. Burr v. Atwood, and Dre v. Atwood. 


89, 402. | 
© Mod. 397. Twoed obtained judgment in an action againſt J. S. in which 
| I 25 k A Burr was bail; and afterwards he obtained j ent in ſcire 


facias againſt Burr; upon which Burr brought à writ of 
7 Mod. 3. error, tam in redditione judicii quam in adjudicatione executionts ; 


| F*#:553- which was ill, becauſe the bail cannot maintain error upon the 


8 principal judgment. Upon which Mr. Carthew moved, that the 
&c.quam,&e, writ of error ſhould be quaſhed as to the principal judgment, and 


quaſhedin ſtand good as to the judgment upon the ſcire facias. And he cited | 


* 1 bi 2 Caſe adjudged in this court, Paſch. 5 Will. & Mar. between Bro 
I and Sir William Ellis, where Sir Villiam Ellis obtained judgment 
| in debt againſt Brook and FJ. S. two executors of J. N. and upon 
Error brought: . r ; p 
by an execuror judgment was given againſt Brook upon the devaſtavit; upon which 
to reverſe the Brook ſued a writ of ne who: bo _——— S. to reverſe 
pe the principal judgment in the action of debt, and to reverſe the 
n judgement of the devaſtavit againſt himſelf; and becauſe he alone 
ſei and his without J. S. could not ſue error upon the principal judgment, 
Parner one the writ of error was quaſhed as to that, and ſtood good as to the 
in ſcire Facias judgment in the ſcire facias upon the devaſiavit againſt himſelf; 
upon a deva- which caſe Holt chief juſtice remembred well. And therefore in 


ene 9 any the principal caſe the writ of error was quaſhed as to the principal 


ed in part. judgment, and was retained for the reſidue, 


a ſcire ſieri inquiry awarded, and devaſtavit returned againſt Brook, 


Acoun 


— 
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Acourt ver/. Swift. 
Paſcb. 5 Will. & Mar. 
Rs error brought in like manner by the bail upon a judg- Comb. 37. | 


ment in B. R. in Ireland held ill. But the court reſuſed . 487. ; 


to quaſh it, becauſe the tranſcript was not returned and filed, 
Ex mitione m'ri Northey. . 


Brasfield ver /. Lee. 


N treſpaſs, aſſault, battery, and falſe impriſonment, the plaintiff Damages af- 

1 that the defendant aſſaulted, beat, and im peiabed hee 
laintiff, the firſt of October ꝙ Will. 3. and detained him in priſon 
or four months. Upon not guilty pleaded, verdict for the plain- 
tif, and intire damages were given by the jury. And now ſer- 
jeant Darnall moved in arreſt of judgment, that the declaration 
was a declaration of Micbaeimas term 9 Vill. 3. and therefore the 
es being intire and given for the impriſonment of four months 
from the firſt of October, it appears that the damages were given for 
1 after the action was commenced. And judgment 

Was AIT , | : 


Doberteen ver/. Chancellor. 
Saturday May 21. 


N aſumpfit the defendant pleads in abatement. And upon de- 8. C. can. 
murrer reſpondes ouſter was awarded. And then the defendant 3% 4. 30h. 
pleads the general iſſue. And the ni, privs roll was „Miß pris: roll 
omitting the plea in abatement. And being brought to the aſſiſes, without the 
was given for the plaintiff, And now a motion was made ry wy 
to ſet aſide the trial, becauſe the plea in abatement was not entred cm. 499 
in the nf prius roll, and ſo the juſtices of aſſiſe had not proceeded Pep. 510. 
upon the right record, And this being referred to the maſter to * Mod 274- 
examine it, he made a report as aforeſaid, And the verdict was 
ſet aſide by all the judges upon examination of all the practiſers of 
the King's Bench, and all the prothonotaries of the Common Pleas, 
What was the practice in ſuch caſe ; who all certified, that the con- 
ſtant profiles is to have the plea in abatement entred in the 4% 
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Canter ver. Shepheard. 


8. C. 5 Mod. IN trqyer and converſion for a goldfmith's note of 100 J. Upon 
398. „ the general iſſue pleaded, upon evidence at the trial, the caſe a 

Property. peated to be thus. Canter had a note far 100 J. of Shephegrd, 
6 Mod. 36. Which Canter earried to Shepheard, and delivered it to him, to re. 


2 Salk. 442. .cgive the 1001. At the ſame time Mr. Dale brought 80 J. ta 


2. 90. Shepheard, to pay to him. 5 Sbepbeard prayed Canter to count the 
Molloy lib. 2. 80 J. and receive it as part of payment, while Shepheard counted 
.czp.t0. 20 l. out of another bag. Canter counted 50 J. out of the 80 J. and 
| drew a bag out of his pocket, and put the 50 J. into the bag, and 
laid the bag with the 50 J. in it upon the counter by him, and 
proceeded to count the reſidue, during which J. S. took up the 
bag, and ran away with it; upon which Canter ſuppoſing, that 
this was not any payment to him, becauſe the money was not 
carried out of the ſhop, and becauſe it was liable to be counted 
again by Shepheard, refuſed to take the other 50 J. and brought 
trover fo the note of 100./. The matter appearing thus upon the 
evidence, it was reſerved as a point by the lord chief juſtice Halt, 
before whom the cauſe was tried; and it was moved in B. R. and 
argued by counſel, After which all the judges were of opinion, 
that the plaintiff Canter 9 to bear this loſs of the 50 /. becauſe 
the putting the 50/. into his own bag was an appropriation of the 
money to himſelf ; and the plaintiff might have brought detinue for 
the 50 J. in the bag. And therefore the verdi& was for the plain- 
tiff for 50 J. only, and judgment accordingly. Note, per Holt 
chief juſtice, at the trial the opinion of the jury was againſt the de- 
fendant for the whole 100 /. conceiving that this was no payment in 
the way of trade; and therefore they were ready to give a verdid 
for the plaintiff for the 100 J. if the chief juſtice had not been diſſi- 


tisfied with it. | 
ow Carb. Sir Richard Leving ver/. Lady Calverly. 
5 Mod. 405. Y wt | | | 
| Vide 2 Saund. N an action of covenant the plaintiff declares upon an indenture 


25% 25 J. -made in the county palatine of Chefter, whereby houſes in the 
+ 414, 3 . 
12 city of Cheſter were denled to the defendant ; and the breach al- 
N 29. = g ſigned was, in not repairing the houſes. The deſendant pleads, 
by verdia, that he repaired the houſes in the city of Chefter. And iſſue there- 
tho'in a wrong upon being joined, the record was ſent by mittimus to the chief 
wy es ; Fo juſtice of Cheſter, and it was tried in the county at large. And af- 
LT — 5 ter verdict for the plaintiff it was moved by Sir Bartholomew Shower, 
2 Mod. 23. | that this was a miſ-trial; and being in a wrong county, it was ot 
1 4 ; 
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aided | 
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led by 16 & 17 Car. 2. cap. 8. But the record ſhould have been 


ſent by muttimas to the Chamberlain of Cbeſter, and he ſhould have 
{nt it by mittimas to the mayor of Cheſter, and ſo the trial ſhould 
| have been in the city. But Mr. Che/ayre e contra argued, that this 
was aided by the 16 & 17-Car 2, And for authority he cited t 


caſe of Craft v. Boyte. 1 Saund. 246, and a caſe between Jew Jewv. 


Briggs, 


and Briggs adjudged ſince the revolution, Where an action was.3. _ 396 
brought for an eſcape againſt the warden of the Fleet in Middle- Rar. Rot. 263. 


e; the defendant pleaded a recaption of the priſoner by freſh 


urſuit in Surrey; and iflue being joined upon this, it was tried by 0 Mar, 
lb; and verdict for the plaintiff; and it was ad- Rox. 326. 


1 jury of Mz | 
ge by three judges againſt the opinion of Holt chief juſtice, that 
| this was aided by the ſtatute; and afterwards error was brought 
upon this judgment in the Exchequer chamber, and this miſ- trial 
aſſigned for error; and all the judges, except Treby chief juſtice of 
the Common Pleas, Powell, and Lechmere, were-of opinion to af- 


B. R. Kentv. 


Hil. 


firm the judgment, and the judgment was affirmed ; and after- 


wards Treby chief juftice declared in the Common Pleas, that he 
| would ſubmit to the opinion of his brothers; and therefore though 
this conſtruction were very difficult to be maintained, if it were res 
integra, yet fince theſe authorities, and others which he cited, 
were ſo, he deſired that the plaintiff might have his judgment. 
And afterwards Holt chief juſtice ſaid, that he would conform to 
ſo many authorities, though he believed they could not be main- 


tained by reaſon, For (by him) the intent of the ſtatute was ac- 


cording to the diſtinction in Saunders 246. But in xeſpe& to the 
| multitude of caſes he complied. And judgment by the whole court 
| was given for the plaintiff. 3 Lev. 394. Hunt's caſe. | | 


4. 


_ Silly weg Day. 
Intr. Hil. 9 Will. 3. . Rot., 7 


Eplevin. The defendant made conuſance as bgiliff to John 

I Treaceagle, and ſaid, that the 31 July 1645 Jobn Treaceagle 
grandfather to Jobn Treaceagle aforeſaid was poſſeſſed of and in one 
meſuage, Sc. pro quodam ter mino quingentorum annorum compritan- 
drum a tricefimo die Julii anno ills ; and that he being ſo. poſſeſſed, 
the ſaid 31ſt day of July made a leaſe of the faid meſuage for the 
of 499 years, three quarters of a year, two months, and three 
weeks, to Jabn Carter and Richard Carter, their executors and 
tors, rendring rent; that Jabn Treaceagle made his will, 

and J. N. his executor, and died; that J. N. made his will, and 
Jobn Treaceagle (to whom the defendant is bailiff) executor ; and 
tor rent arrear the defendant avows the taking of the cattle, being 


upon 


T. Jones $2. 
z Keb. 654. 


S. C. Carth. 


444+ 

Salk. 562. 
S. C. 12 Mod. 
190, 1. 


6 Mod, 223» 
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upon the premiſſes, as a diſtreſs, &c. The 22 demurs. And 
Mr. Carthew for the plaintiff argued, that the conuſance is ill, be- 
cauſe the commencement of this term is not ſhewn, viz, out of 
what eſtate it was derived; for when a particular eſtate is pleaded 
in a plea, avowry, or replication, the commencement of it ought 
to be ſhewn. Co. Li. 303. b. Mar. 1. 2 Edw. 4. 11. 9. Co. Car. 
571. Scavage v. Hawkins, Yelv. 147. Witham v. Barker, and 
in a caſe between Langford and Webber, intr. Hil. 2 & 3 Ja. 2. 
R. Rot. 965. in treſpaſs for cattle taken; the defendant pleaded, 
that he was poſſeſſed of a cloſe for a term of years, and took the 
cattle there damage feaſant ; the plaintiff demurred generally ; and 
it was adjudged for him, becauſe no iſſue could be taken upon the 
Seunders v. Poſſeſſinnatus; which is a caſe in point. So in a caſe between Saur 
Huey, ders and Huſſey, intr. Trin. 8 Will. 3. C. B. Rot. 466. Reple- 
Tar. 1231. vin ; the defendant avowed, that he at the time of the taking of 
the cattle ſeifitus fuit et adbuc ſeiſitus exiſtit of the place where, &. 
and that he took the cattle there damage feaſant, Sc. The plaintif 
demurred ſpecially, becauſe it was not ſaid, of what eſtate he was 
ſeiſed; and (by him) the opinion of the court was, that the ayow- 
ry for this reaſon was ill; and therefore the avowant paid coſts, and 
amended ; he was counſel in the caſe. | | 


nnr 


Saunders v. Note, I was preſent in court in the Common Pleas Mich. 8 Mil. 
Huſſey. - 3. 1696, when the caſe of Saunders v. Huſſey was argued; and 
the caſe was thus; Saunders brought replevin for a taking of the 
g - plaintiff's cattle by the defendant in a place called Eaffield in . 
Ihe defendant avowed, that he at the time of the taking ſeifitu 
uit et adbuc ſeiſitus exiſtit de tribus acris terrae in Eaſifield in qu 
the taking is ſuppoſed to have been made, and that he took them 
there damage feaſant. The plaintiff demurred ſpecially, and ſhew- 
ed for cauſe, that the avowant had not ſhewn of what eſtate he 
was ſeiſed. And ſerjeant Gould for the plaintiff took exception to 
the avowry, that it did not anſwer the plaintiff's declaration; for 
the plaintiff declared of a taking in Eoſfal which extends to all 
the place called Ea/tfield, but the avowry was of a taking in three 
acres in Eaſtfield; ſo that the defendant (it may be) took the 
aeuattle in a part of Eaftfield not parcel of the three acres, which the 
| defendant could not juſtify. But the defendant ſhould have faid, 
that the locus in quo, &c. continet tres acras, and then have ſhewn 
| Bradburnev. his ſeifin of them, &c. And he cited a caſe between Bradburnt 
rap and Keneda, intr. Mich, 4 Tac. 2. B. R. Rot..640. and adjudged 
1 Mod. 313, Hil. 2 Will. & Mar. which was a caſe in point; and there the 
320, court held it well enough upon a general demurrer, but that upon 
a ſpecial demurrer it been ill. Sed non allocatur. For ff” 
curiam perhaps the very ſpot of ground, where the taking was 
had no name, and therefore it was ſufficient for the — 
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ſhew the name of the whole, which in fact was a common field, 
which he could not diſtinguiſh in parts. Then when the defen- 
ant juſtifies, he juſtifies the taking in the very ſpot. by the num- 
ber of acres, and he could not juſtify it otherwiſe ; and therefore 


curiam the avowry was well enough. Then Gould King's ſer- Pleading of 


jeant took another exception to the avowry, that the avowant had * 


ſaid, that he was ſeiſed, but did not fay of what eſtate. Upon 
which Girdler ſerjeant argued, that the avowry was well enough 


notwithſtanding that exception. Becauſe, 1. Additio probat mino- 


ritatem, and therefore that ſeiſin ſhould be intended of a fee. But, 
2. If it ſhould not be intended a fee, yet- it ſhould be intended a 


| frechold, for of a leſs eſtate a man could not be ſaid to be ſeiſed. 


In quare impedit if a man declares, quod ſerfitus fuit de manerio, to 


| which the advowſon was appendant, it is good, 8 Hen. 5. 4. 6. 


80 in quo warranto the defendant ſays, quod liberat. praedict. legi- 
time babuit et graviſus fuit; and good, 9 Co. 29. a. But admit 
that ſeiſitus ſignified poſſeſſionatus ; yet it would be good, becauſe 
the avowant has the prior poſſeſſion. And therefore it was adjudg- 


n, and not 
what eſtate. 


ed, Wright. verſ. Hardcaſtle, B. R. lately, where the plaintiff Wright v. 


brought treſpaſs for taking his cattle, the defendant pleaded, that 
he was poſſeſſed of a market at Leadenball, and ought to have toll, 


ardcaſtle. 
See 2 Mod, 70. 
Searle v. Bu- 


&c. and becauſe the plaintiff did not pay the toll, he diſtrained the nion. 


cattle; and there exception was taken to the plea, that the defen- 


dant did not ſhew any title to the market; but becauſe there was 
no title in the plaintiff, and a poſſeſſion in the defendant ; that 
was held good until a better title was ſhewn, and, therefore the 
plaintiff there was barred of his action; but per Powell juſtice, the 
caſe of Wright v. Hardcaſile could not be law, for the difference is 


of a declaration againſt a wrong doer, there poſeffionatus is well 
enough, but in a plea in bar the defendant ought to ſhew his title; 


ſo in replevin the avowant ought to make title, and cannot ſay ſeii- 


tus fuit, without ſhewing the eſtate, for it may be fee, tail, or 


for life; but in replevin the avowant may ſay that he was ſeiſed de Owen 51. 
libero tenement, though that is againſt the common rules of plead- Dier'171. b. 


ing, yet becauſe it is a form that has been conſtantly uſed, the courts 
allow it ; but the courts will not admit this general way of pleading 
to be enlarged, and therefore (by him) this ſeiſitus, without more 
laying, would be ill upon a general demurrer. But per Treby 
chief juſtice this pleading ſe;/itus without more ſaying is but form, 
for no man can be ſaid ſeiſed of a leſs eſtate than of a freehold ; arid 
therefore for the ſame reaſon that Iiberum tenementum 1s good in 
avowry, for the ſame reaſon ſeiſitus is good. | 


- Nerthey for the avowant argued, that the avowry was good, 


becauſe it is in nature of a declaration, and therefore it ſhall be ad- 


mitted into the rules of declarations. In debt for rent the plaintiff 


may 


4Q 
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may declare, quod cum ille demifit to J. S. and the intereſt 
came to the defendant, and it is good. Indeed if the plaintiff 
ſhews a title in the declaration, there it is reaſonable that the de- 
fendant make a better title, to anſwer that of the plaintiff, hut 
here the plaintiff makes no title but to the goods, and therefore the 
title need not to be ſo preciſely ſhewn. And 1 Jones 453. gives 
the reaſon of the judgment in the caſe of Scavage v. Hawkins, be- 
cauſe the land was not in demand, which will be an authority 
for no title is made to the place where, &c. And he cited a caſe 
Paſhley v. in point between Paſbley and Seymour, 2 Jac. 2. B. R. where in 
Seymonr, ;, teplevin the defendant avowed, that he was poſſeſſed of an inn called 
om 4. The bull and mouth for the term of 91 years to commence in the 
| year 1666, and that in the year 1683 he demiſed it to Kingdom 
rendring rent, and for rent arear he avowed the taking of the 
plaintiff's goods being upon the premiſſes, and judgment there was 
given for the avowant. But by the whole court in this caſe judg- , 
ment was given for the plaintiff, For per curiam an avowry differs 
Ayowry dif. from a declaration; for in debt for rent, Ec. one plea will anſwer 
fers from ade- the whole declaration, viz. nil debet, but in avowry no ſingle plea 
 claration.. will go to the whole, for the avowry muſt be traverſed, but no 
Commence- traverſe can be taken to the poſſeſſion of the term. Beſides, that 


2 — 


ment of all 


3 Salk. 306. 


particular eſ- it is an eſtabliſhed rule, that the commencement of all particulr 
rates ougt to eſtates ought to be ſhewn in pleas, avowries, Sc. But where the 
8 action is brought upon privity of contract, there it is not matetial 
2 Vent. 182. to ſhew the commencement. If a teſtator makes an under: leaſe 

Carth. 30, 31. rendring rent, and dies; the executor. may bring an action, and 
oy luer . ſay, that the teſtator was poſſeſſed, &c. and well. So the caſe of 
gliaſt his lef- Cro. Car. 571. Scavage v. Hawkins was well enough. But per Hal 
ſeeitisxe- Chief juſtice it is a queſtion, if the iſſue in the laſt caſe had brought 
wy, ht an action againſt the aſſignee of the term, whether he ought not 
poſſeſſed, &c. to have ſhewn the commencement of the eſtate tail. And per Halt 
Trevivan v. chief juſtice the caſe in Telu. 147. was a hard caſe, becauſe the 
| eee plaintiff in his replication had confeſſed and avoided the defendant's 
deter plea. And all the court denied the caſe of Paſhley v. Seymour to 
be law. And judgment was entered for the plaintiff. Note, Car- 
the ſaid, that Wright chief juſtice, Holloway and Allibon juſtices in 
B. R. declared, when they gave judgment in the caſe of Paſhley v. 
Seymour, that they did not underſtand pleading. And Rokevy ju- 
Challoner v. ſtice made the ſame declaration in the 3 this caſe. Note, 
Cleyton, A like judgment was given this term between Challener v. Clayton. 


Intr. Hil. 9 Will. 3. B. R. Rot. 408. See 10 Hen. 7, 8. 


Comb. 472. 


* 


3 


N pe „ — 9 _ i y * » 
N * * 6 OY” 10 Q LS, 2 N ä 9 a N 
Ya bf TEN * 8 Jes > Ani "IP, 2 1 r * 1 3 8 . 2 * 9 A. DP * * * OM 4 
5, „ CAS N e a : * * 8 4 S N N * 9 
4 9 us 57 9 * 2 * 8 
3 5 . 
f F RI, Os : 
. W 1 
3 


s 's 
Sg” of 
2 4 


— 


Eaſter Term 10 Will. 3. 
Cromwell ver/. Grumſden. 


HE plaintiff brought debt upon a bond againſt the defen- S5. O. 5Mod. 
wr executor to Urkoin, in which the plaintiff declared, * FRY 
” 


\ 


materiam the court ſhould adjudge this the deed of the teſtator, they | 
find that the defendant detains the debt; which was an ill conclu- Verdi itt. 
fon, for the point in iſſue was, factum or non; but liberty was =" 
given to amend the concluſion without payment of coſts after the 
ſpecial verdict had been argued at the bar. And after ſeveral argu- 
ments at the bar Holt chief juſtice this term delivered the opinion of 
the court, and ſaid, that thou 3 was a very ee 3 | 
gation, yet ſince the intent of the par appeared plainly, that it 
ſhould be a ſecurity for 20 J. by the _ of pe J. the judges 
were therefore unanimouſly of opinion, to give judgment 1 the 
| Pugs, And as to the 5 objection, that the teſtator was not 
bound in any ſum certain, to that he anſwered, that as to the 

words [in quadrans] if they were alone, they would be inſen- 
ible; but fince they ſignify ſomething of four, and the condition 
is for payment of 20 J. that ſhews that guadrans was put for qua- See 2 Ov. 
draginta, And there are caſes as ſtrong ; quamquegenta for quin- — 1 
Zentis, Hob. 119. quantogint. for quinguaginta, good. But he ſaid, Wikes. 
that he could not agree the caſe in Hob. 19. where ocZigent. is ad. 
Judged ofoginta ; for the gent. ſignifies always centum. And more- 
over the caſe there cannot be law, becauſe coſts are given to the 
defendant, And the words prae mid viginti are inſenſible, and 
on the ſenſe being complete without them, they ſhall be 


2. It was argued in this caſe by the defendant's counſel, that Variance. 
the plaintiff by the cigjus datus in his declaration has confined him- 
ſelf to the very date of which he has declared, becauſe it is the 
very deſcription of the bond ; and therefore a bond of another date 

I : | cannot 


Delivery va- 
ries from the 
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— 


Bond with 
none or an 
impoſſible 
date. 

Poſſible date. 


date. 


cannot be intended to be the ſame bond with that upon which he 
declares, nor could the plaintiff give any ſuch in evidence in this 
action by reaſon of the variance. And therefore it is the ſame 
thing, as if he had ſaid gerens datum, which doubtleſs had been 
fatal. Where a bond has no date, or an impoſſible date, the 
plaintiff may declare that the defendant bound himſelf ſuch a day, 
for the day is not material, but is only mentioned, becauſe ſome 
time muſt be laid in the declaration. If a bond has a poſſible date, 
and a man declares of another date, it is ill, though he does not 


apply fo particularly to the date of the bond, as by cujus datus, or 


gerens datum. If a man declares upon a bond dated 1 May, and 
in fact it was delivered 1 June following, it is ill; becauſe upon a 
general declaration it ſhall be intended to be delivered upon the 
ſame day that it bears date, and therefore the declaration ought to 
have mentioned, that it was firſt delivered primo Junii. But if a 


bond bears date ſubſequent to the delivery, then a man cannot fay 
In his declaration, that it was primo deliberatum ſuch a day, be- 


Eſtoppel. 


cauſe he is eſtopped by the bond to ſay, that it was delivered before 


it was dated. If a man declares _ a deed, cujus datus eft prim 


Mari, and that it was primo deliberatum primo Junii after; he 
may give the bond in evidence, though delivered at another day; 


but contra, if it bears another date. If a man declares upon a 


bond made ſuch a day, and upon cyer it bears date of a precedent 


date; yet it is well enough, becauſe the declaration does not men- 
tion the date, but the making. But if a deed recites another 


| Recital, 


deed, and miſrecites the date of the former deed, it is fatal. But 
notwithſtanding this objection Holt chief juſtice delivered the opi- 


nion of the court, that judgment ought to be for the plaintiff 


For (by him) the date is an impoſſible date; and then the plaintiff 


might have averred it to be made when he pleaſed. And though 
by the prgfert in curia he has confined himſelf to a date, yet the 


' tujus datus ſhall be intended of the delivery. But if it had been 
gerens datum, there could not have been room for ſuch an intend- 


S. C. 1 Salk. 


ment, and therefore it had been ill. But now it feems well 
enough, and is no more nonſenſical than the caſe in Neu. 193. 
And judgment was given for the plaintiff. 


Thomee wver/. Lloyd. 


J Ndebitatus aſſumpfit. The defendant venit er dicit, that he is an 


officer of the Exchequer, and pleads privilege. The plaintiff 


* Comb. demurs. And exception was taken to the plea, becauſe he pleads 


8. C. 12 Mod. allacatur. For per Holt chief juſtice, if a man pleads Sony: 
195. : . 
6 Mod. 88, 
Pe. 502. 


this privilege by writ, but not under ſeal of the court. Sed 1 


and at the time of pleading he produces a writ teſtifying: that Þe 
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in officer, the plaintiff cannot deny the privilege. But if he pleads See T a. 
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it without a writ, the plaintiff may deny it, but the plea is good 


without ſhewing the writ. A ſecond exception was, that it is not 

aid, that the court ought not to have conuſance, in the beginning Plea to the 
of the plea, but, he ſays it in the end of the plea. Sed non alleca- juriſdid ion. 
tur. For per curiam the concluſion makes the plea, For if a Concluſion | 


man begins in bar, and concludes in abatement, it is a plea in mies the 


abatement. - Raft. Entr. 178, 472, 3. Old book of Ent. 62. b. 128. m_ 
Thempſ. Entr. 3, 4. And therefore judgment was given for the 
defendant. And afterwards in Trinity term motion was made, 5 
that the defendant ſhould have coſts upon the new act. But it was 8 & 9 Will. z. 
denied, becauſe the plaintiff could not have had coſts before final a eee 
judgment, if the judgment had been given for him. „„ 


Cox ver/. Copping. 


D Jectment for a houſe by the impropriator againſt the church- 8. C. 5 Mod. 
, wardens of the pariſh of Aldgate. Eyre for the plaintiff 395: 


moved, that he might have a rule to ſee the pariſh books, upon Copy of pa. 


ſuggeſtion that they would make the title appear, and that they 1223 


W were common books belonging to all the pariſh; and that it did 


not differ from the caſes, where a rule is granted, for the defen- 
dant to ſee court-rolls, and the books of a corporation. But de- 
nied per curiam. For where the parſon claims a diſtin& intereſt 
from that of the pariſh, it is not reaſonable, to compel the pariſh, 


| to diſcover their title, by ſhewing the books, which are kept only 


for their own- uſe, But the title of the copyholder depends upon 
the court-rolls. So of corporation books, which differ from the 
preſent caſe, EW e VE 


3 f 8. C. Carth. 
Rex ver /. Morris. | | : | 


A Quaker ſued a mandamus directed to the mayor and burgeſſes _ = 
of the city of Lincoln in the county of Lincoln, to command 8 71 : — 
them to admit him ad locum et officium of a freeman of the ſaid 2 Jo. 5: 
city, having ſerved ſeven years apprenticeſhip. They return, that 3 Mes. 333- 
he refuſed to take the oaths of office. And the court after argu- 5 ?? 


a k 
ment at the bar was of opinion, that he might take the ſolemn ſerves an ap- 


| affirmation inſtead of the oaths by the act of 7 & 8 Will. 3. and Nenner 


ſeven years in 


that this freedom could not be taken within the words of the ex- a corporation, 
ception in the ſame act, viz. to be a place of profit in the govern- be 1 
ment; though the return ſhews, that every freeman has a right to — cg 
ve a vote for electing members to ſerve. in - parliament, and to making his 
ve common for certain cattle. But the mandamus was quaſhed, _—_ — 
uſe it was to the mayor, &c.. of the city of Lincoln in the of the oaths of 
county of Lincoln, whereas it ſhould have been, in the county of office. 


. the Non 


— —_ * 


28822 
= 
8 


21 


the city of Lincoln. But Holt chief juſtice was of opinion, that 


the writ ſhould have been, to admit him ad privilegium of a ſtee- 


man, and not locum et officium. 


-Carth, | Atkinſon. ver/. Corniſh. 

. HE plaintiff brings an action as adminiſtrator to J. S. durame 
128 * A- minoritate of A. B. and C. adminiſtrators of J. S. cum 18. 
n flamento anneuo; and he avers, that A. is within the age 1 year, 
Salk. 39,29. The defendant pleads, that A. is of the full age of 21 years.. The 
1558 plaintiff tenders iſſue. And the defendant demurs. And it was 


— 


1 
+ 08 


12 Mod. gi. objected, that judgment ought to be given for the defendant; for 
_ *Comyns 112, jf A. be of 17 years, the adminiſtration granted during his mino- 


159, 160. 


Peſt. 667. rity ceaſes. And therefore the plaintiff could not have an action 
Ceaſing of after. But per Holt chief juſtice, the difference is thus: If admi- 


adminiſtration niſtration be granted durante minoritate of an executor, the admi- 


granted du. niſtration ceaſes when the executor attains the age of 17 years; but 
,rante minort- 


ae. if adminiſtration be granted durante minoritate of a man who is nat 


executor, but only adminiſtrator, the adminiftration does not ceaſe | 


-until the adminiſtrator comes to the age of 21 years. And there- 


| Thomas v, fore in this caſe judgment for the plaintiff. Between Thomas and 


— Salk. Freak, P. 13 Will. 3. B. R. it was adjudged accordingly, that the 


adminiſtration durante minoritate of an adminiſtrator does not ceaſe 
until the adminiſtrator comes to the age of 21 years; where the 


_ plaintiff brought his action as adminiftrator during the minority af 


an adminiſtrator, and averred, that he was under the age of 21 
years, viz. of 18, And upon demurrer to the declaration, judg 


ment for the plaintiff. 7 S 


Bonner ver Hall. | 
Intr. 9 Vill. 3. B. R. Rot. 558. 


8. C. Carth. IN indebitatus afſumpſit the defendant pleads another action de- 


1 L pending in curia noſtra de C. B. for the ſame cauſe ; and he 


tion depend - Pleads this in abatement. The plaintiff replies, that there was not 
ing. any action depending for the ſame cauſe; and therefore petit fad. 
cium de debito et dammis. The defendant demurs. The _ 
joins, and concludes rightly. And it was admitted, that the plc: 
was ill; becauſe he pleads a cauſe depending in his court of C. B. 


and for other reaſons. But then Mr. Ward moved, that there we 


iſle v, Har- a diſcontinuance; and for that he cited a caſe between Biſc and 
court, 1 Salk. Harcaurt, adjudged Hil. 1 Will. & Mar. B. R. where indebitatu 
2 Mod, 281, afſumpfit was brought for 400“. the defendant pleaded in abateren, 


% a4 54. 46. ae a . A ² ᷣ . SO NY 1 


S 
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9 action of treſpaſs and battery for a battery committed by 11. 


tee eee rr ee E 
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A. i... 


that the plaintiff was convidt of felony 71 the plaintiff replied a par- how, 3 __ 


don, er petit judicium de devito et dumnis; the defendant demurred; e nao 


and the plaintiff joined, and concluded rightly.; and it was adjudged, 663. b. 681, 


that the plaintiff by his prayer of judgment of his debt and damages 
in his replication had diſcontinued the whole. But Mr. Broderick 
argued, that the demurrer would govern the caſe; and therefore Demurter go- 


rſince that concluded in abatement, it is good. And for that he ern the cafe. | 


cited Moor 692. Onley v. Funtlerey. Co. Entr. 158, Dier 227. 
1 Anderſ, 30. Yebv. 5. 138. Allen 17. Shalmer. v. Slingſby. But 
per Holt chief juſtice, this caſe differs from the caſe of Be v. Diſcontinu. 


' Harcourt, for there the plea was good; and then when the plaintiff 


replied new matter to maintain his writ, then he ſhould have made 
his concluſion accordingly. But where the plaintiff traverſes the Concluſion to 


| defendant's plea in his replication, and offers an iſſue, he may pray (gen 


judgment de debito er damnis, becauſe if it be tried, peremptory abatemene. 
judgment ought to be given, But in this cafe the firſt fault is in See = Vent. 
the defendant, for the plea is ill. And therefore judgment was 179. 
given, quad reſpondeat uiterius. | 


Fetter ver/. Beal. | 
YC. r Salk. 
the defendant upon the plaintiff, and breaking his ſkull. The 8. C. 12 Mod. 


plaintiff declares of the battery, &c. and that he brought an action 5%. 6% 


for it againſt the defendant, and recovered 111. and no more; and ES 
that after that recovery part of his ſkull by reaſon of the {aid battery "ain. 
came out of his head, per quod, &c. The defendant pleaded the where a bat 
faid recovery in bar. Upon which the plaintiff demurred. And in another. 
Shower for the plaintiff argued, that this action differed from the | 
nature of the former, and therefore would well lie, notwithſtand- 


| ing the recovery in the other; becauſe the recovery in the former 


action was only for the bruiſe and battery, but here there is a 
maihem by the loſs of the ſkull. As if a man brings an action 
againſt another for taking and detaining of goods for two months, 
and afterwards he brings another action for taking and detaining for 
two years; the recovery in the former action is not pleadable in bar f 
the ſecond, If death enſues upon the battery of a ſervant, this will 
take away the action per quod ſervitium amiſit. And then if a con- 
kequence will take away an action, for the ſame reaſon it will give 
an action. If a man wn phy ger for uncovering his houſe, by 
which his goods were ſpoiled, and afterwards by reaſon of the ſaid 
uncovering new goods are ſpoiled, he ſhall have a new action. u 
Holt negavit. And per totam curiam, the jury in the former action 
conſidered the nature of the wound, and gave damages for all the 
damages that it had donc to the plaintiff; and therefore a recovery 

5 | in 


L 


| loſs of the ſkull alſo, Judgment for the defendant, nf, Ge. Pal. 


5. N account the caſe was thus: The plaintiff and A. being joint 


444. 


— ths died inteſtate, and adminiſtration of his goods, Cc. was granted to 
one dies, the D. The plaintiff brought account againſt the defendant without 


other ſhall 


have account Joining D. And the defendant pleaded this matter in abatement, 
againſtafaQor The plaintiff demurred. Sir Bartholomew Shower argued for the 


without join- 


ing of the 
executor. 
Co. Lit. 17 


182. 


2 Ley. 188, ſurviving partner, which argues that the remedy in law is in the 
. 


Freem. 4 

3 Keb. 798 
Earth, 170, 
171. 


3 Lev. 290 


, < 7. 
Cl #3 $*a 
* 


Kempe | v. 
Andrews, 
Carth. 170. 
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be underſtood, that between themſelves there is no ſurvivorſnip; 


in the ſaid action is good here. And it is the plaintiff's fault, for 
if he had not been ſo haſty, he might have been ſatisfied for this 


Martin ver/. Crompe. = 


Intr. Mich. 9 Will, 3. B. R. Rot. 475. 


merchants, delivered goods to the defendant as their factor. 4 


plaintiff, that the plea was ill. For though amongſt merchants 
the. intereſt did not ſurvive, yet the remedy would ſurvive. For 
the books give account to the executor of the dead man againſt the 


ſurvivor. Reg. 135. 6. Fitz. nat. bre. 117. e. 3 Leon. 264. If 
a man has a demand upon two joint traders, and one of them dies 
he cannot ſue the other and the executor of the deceaſed. It would 
then be difficult to enable the ſurvivor and the executor to join, 


W 2 &S5 we g = — w wg . © Mr . 1 


And no inconvenience will follow, if the ſurvivor ſue alone and 
recover, for he will be accountable to the executor. The law muſt 


but that as to ſtrangers it is otherwiſe. And he cited Cro. Ja. 410. 
as an appoſite caſe; and a caſe between Kempe and Andrews, intr. 
Mich. 2 Will. & Mar. B. R. rot. 289. where a ſurvivor merchant 
(who claimed a joint intereſt in a ſhip with another who was dead) 
brought an action againſt the defendant for detaining the _—_— 
the defendant pleaded this plea in bar, and judgment for the plaintiff 
And it is conſiſtent with the rules of law, that the one ſhould have 
the intereſt, and the other the remedy. As the heir of the part of 
the father ſhall enter for a condition broken, and the heir of the part 

of the mother ſhall have the land. Co. Li. 202. Nerthey e contra 
for the defendant argued, that the plea was good, for tenants in 
common ought. to join in perſonal actions; but between joint mer- 
chants there is no ſurvivor, then the executor and the ſurvivor are 
tenants in common, and ought to join. He agreed, that it is but 
a plea in abatement, and therefore diſtinguiſhable from the caſe & 
Kempe v. Andrews, where it was pleaded in bar. And the cafes in 
the Regiſter and Fitzherbert's natura brevium are for him; for if the 
right had ſurvived, the executor of the dead trader could not have 
had account _ the ſurvivor.” And 2 Cro. 410. is for the de- 
feddant ; for the objection there is, if it had been brought m=—_ 
| 1 | 1 W 


.. 


. * 


2 ought to have joined, and here it is brought for the 
2 yt N cited Moor 188. pl. 235. and 3 Keb. 737. intr. 
| Mich, 28 Car. 2. B. R. rot. 546. as a caſe in point, and 3 Keb. 
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798. but his own report is, that the plaintiff had leave to diſcon- 
tinue. Holt chief juſtice, There is here a joint conſtituting of a 
bailiff, and therefore the contract will ſurvive; and the bailiff ſhall 
have an action againſt the ſurvivor for his wages. If the bailiff Winch 52. 


Accounts, he ſhall deduct his charges out of the effects of both; but . 


that which is clear upon the account ſtated, will belong to the ad- 
miniſtrator and the ſurvivor, but the ſurvivor ſhall take the whole, 


| and allow a moiety to the adminiſtrator. It would make ſtrange 


confuſion, that the one ſhould ſue in his own right, and the other | 
in another's right. And of that opinion the whole court ſeemed ._ 
to be. But quaere, if any judgment was given? And Holt chief 
juſtice ſaid in this caſe, that if oa 7 two tenants in 7 

of a reverſion expectant upon a leaſe for years, u which a rent 

is reſerved, they may join in debt for the rent, 4 arh and the 


| one of them may have an action for the moiety of 20/. rent, but 


not for 10/. and ſo it has been adjudged. Afterwards judgment 
was given in this caſe acording to the opinion aforeſaid, und upon 
error brought in the Exchequer-chamber the ſaid judgment was 
affirmed. | 


Aſtill ver Clerk. 3 
ä 8. C. Lutw, 
0233. 


P. 10 Will. 3. C. B. dee 18 


of Nottingham and the corporation of Daventry, whether the 3 Salk. 141. 


| King can grant a fair within. the duchy of Lancaſter, and out of the 1 


county palatine, under the great ſeal of England? And after ſe- Grant of a 


veral arguments at the bar it was adjudged Paſch. 10 Will. 3. C. B. far withio 
that he well might ; becauſe it is a new royal franchiſe of a new toy = tag 
Fees” and was — pr * £ time 7 inheritance in the duke of — 37 H. 8. 
caſter, Moor 167. of Saffron Walden, Raft. entr. 524. K 
| quare impedit, treſdaſs, 635. _ tak | 
| I.  - 


Rex verſ. Saliſbury. B. R. 


[* a man prefers a ſcandalous petition to the houſe of lords, or Libel. 
makes an a it containing ſcandal againſt J. S. in B. R. a 
man cannot juſtify the publication of this, but it will be an offenſe 
indictable, becauſe it tends to the breach of the peace. Per Holt 
chief juſtice. And ſuch an indictment was denied to be quaſhed, 
upon a motion made for quaſhing it. | | 
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Eplevin. The queſtion was upon the eading between the earl C 77718. 5 
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342 FNaſter Term 10 Will. z. 


Term 10 Vill. 3. C. B. | | 
Contra for- 3 an action upon the caſe the plaintiff declared, that he diftraine 


mam. flatut. certain cocks of hay as a diſtreſs for arrears of rent, in order to 
ſell them ſecundum leges et flatuta # ig Angliae; and that the de. 

fendant being conuſant of the premiſſes, reſcued them, &c, Not 

guilty pleaded. Verdict for the plaintiff. Upon which the plaintif 

prayed his triple damages upon the ſtatute of 2 Will. & JM, 

e. 1. cap. 5. For though the plaintiff does not recite the ſtatute 

nor conclude contra formam ſlatuti, yet it is well enough; becauſe 

it is a general ſtatute, and the diſtreſs is of. ſuch a thing as was not 

See Stat. 4 diſtrainable for rent at common law; and therefore ſecundum lege 


A f 2 » „ir-. | ; - . 
OY 1 flatuta refers to this ſtatute of Mill. & Mar. Sed non allhcalur, 


of the law. For per curiam the plaintiff does not bring himſelf within the com- 


paſs of the ſtatute ; for he does not ſhew that the diſtreſs was ap 
Secundum leges praiſed, nor conclude contra formam flatuti. And then ſecundum 
- A leges et flatuta is rather where a thing is proper by the common 
- law, and confirmed by ſtatute, And adjudged accordingly, Ex 

relatione m'ri Daly. . fs 


Jolliffe ver/. Langſton. 


Augraey hall, A N attorney of the Common Pleas ſued a member of the uri. 
hn by 4 bo verſity of Oxford, who prayed his privilege, which is, not 
_ a member of to be ſued in another place. And per Powell juſtice, the genetil 
a univerlity. words of the ſtatute will not extend to take away a privilege be 
| fore in efſe, but will extend to other perſons. If the ſtatute had 
not had any conſtruction, unleſs it extended to perſons who had 
| pang es before ; then it would take away their privilege. But 
ere the ſtatute may have another conſtruction, 170 the words of 
the ſtatute are not in the negative. See 3 Cro. Harris's caſe 180. 
And it is a reaſonable conſtruction to ſay, that the general words 
will take away the general liberty which every one hath to {ue 
where he pleaſes ; and not take away the ſpecial liberty that a man 
hath to ſue in C. B. And adjudged accordingly. See Litt. Rep. 

304. Mr. Daly. . OT | 


& 


Error upon the War d ver /. Bendall. 
principaljudg- 5 | : eo he 
ment will not 


diner he (a. g Cige fcias againſt bail. The defendant pleads, that no copia 
ing of a capias iſſued againſt the principal. The plaintiff replies, that a wilt 


in order to | | kg 1 x : 
charge the of error was ſued, and therefore he could not ſue a capias, Ge 
be, | 1 | | | 1 
Pojl, 1259. I et The 


r e Fo co» 0 
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| ſuch ſtatute as the plaintiff has ſhewn in his declaration, For 


| furl. 496, 8. which is good authority. | Hollinſhead gog. Now The court will 


when he comes to meet the two houſes, then the parliament be- mens. 


and adjourned to Męſiminſter; and it was pleaded in that manner 


being pleaded to be held apdd Weflmonaſfterium tertio Novembris, it 
_ Plaintiff had omitted the words rertio Novembris, it had been well 


* 5 _ 2 


Eaſter Term 10 Will. 3. 
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The defendant demurs. And per Pecwell juſtice, error upon the | Kit 
principal judgment is no bar to hinder the ſuing of a capias, in 
order to charge the bail. And it was ſo adjudged in this court ve- 
ry lately. Judgment for the defendant,” Mr. Daly, 


Birt qui tam, &c. ver; Rothwell... Ante 210. 


"THE court delivered their opinion, that judgment ought to Miſrecital of 
T be arreſted for the miſrecital of the ſtatute againſt non-reſi-* ute. 
dence ; for it was no offenſe at common law. Then there ought to Pop. 381. 
be ſome ſtatute to ſupport the plaintiff's action. But there, is no 


though the ſtatute of Henry VIII. is a general ſtatute ; yet the 
plaintiff has confined himſelf to the ſtatute upon which he de- 
clares, by the words contra formam flatuti praedicti; and therefore 
his declaration is vitious. The precedents are generally that this 
parliament was held at Wominſter, but they do not ſay what day. 
Co. entr. 158, 203. Raft. 599. Winch 535. Dugdale's ſummons to 


the courts at Weſtminſter ought to take notice of the beginning of e ere 
all parliaments. The principal of the parliament is the King; and of parlia- ; 


gins. And this reſembles the holding of other courts, ' viz; when Beginning, | 

the judges come, the court is ſaid to begin to be held. The ad- What! 

journment of the houſes is the act of each houſe 3 but when the Adjournment. 
arliament is adjourned by the King, they call it a prorogation. prorogation. 
eretofore adjournments and prorogations were looked upon as the 

ſame thing, but the effects of them are very different at this day. 

Now this parliament was held at London the third of November, 


in the old precedents, but it was not well pleaded, for the adjourn- 

ment ſhould not be mentioned. And in probability it was only an 
adjournment to Weſtminſter, fo that the books are wrong that ſay 

adjourned and prorogued; for when a ſeſſion of parliament is held Pleading of 
after a prorogation, then they ſay, that it was held by prorogation Prorogs uon. 
luch a day; but they never ſay held the day of the adjournment, 

but ſuch a day of the ſeſſions, without taking notice of the adjourn- 

ment, which is a continued act. Now in this caſe the parliament 


is ill; for it was the third of November. held at London but if the 
enough, for this parliament was held at Meſtminſter after the third 


Nevemb See Noy 33. it * of ö * 
Mr. Dah, " ce Noy 3 Judgment querens nil capiat, &. 
| | Trin. 
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Van. court gave no opinion; but for want of a venue, where the 


Trin. Term 
10 Will. 3. B. R. 1698. 
Sir John Holt Chief Juſtice. 

Sir Thomas Rokeby) y 
Sir John Turton pJuſtices. 
Jr Samuel Eyre oO 


Fllis wer/. Ellis. | 
Intr. Hil. ꝙ Will. 3. B. R. Rot. 190. 


S. C. 5 Mod. HE plaintiff brought indebitatus aſſumpfit againſt the de- 
on | fendant, as executrix to Sir Jobn Elks her huſband, for 
5. C. Comb. money lent to her huſband in his life-time. The defen- 
482. dant pleads, that her teſtator was an infant at the time 


1 walk: 358. of the money lent. The plaintiff replies, that he lent 40 /. part of 


12 Mod. 197. the ſum in demand to the teſtator to buy neceſſaries for himſel, 
10 Mod. 66. his wife, his children, and his family; and ſo they were expend- 


Was. 569: ed. The defendant demurs. And it was argued for the defendant | 


by Sir Bartholomew Shower and Mr. — that the plaintiff has 
not avoided the plea of infancy in the teſtator. For, 1. If a man 
lends money to an infant, in order to buy neceſſaries, this will not 
charge the infant, but the debt muſt be for the very things them- 
ſelves. 2. It is not ſufficiently averred, that the neceſſaries were 
bought. 3. There is not any venue, where the 40/. were expend- 

ed in the buying of neceſſaries. But Nortbey for the plaintiff con- 
feſſed, if A. lends money to an infant to buy neceſſaries, and the 
infant does not lay out the money in buying neceſſaries, it will be 


at the peril of A. But here it is averred, that the 40/. were er- 


pended for him, his wife, children and family. And neceflarics 
for his family will bind an infant. 1 Sid. 112. But to _— 


ſaries were bought, judgment was given for the defendant. 


IN 


Irin. Term 10 Will 1 2 
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N ejectment the defendant pleaded not guilty. And then, reli7a Judgment 
<:rificatione, confeſſed the action. And the defendant's attorney oo” 8 
ſubſeribed the declaration accordingly. Upon which Mr. Mulſo ter not guliy 
moved, that the court would permit the plaintiff to enter judgment pleades. 
for himſelf. But per curiam the defendant's attorney ought to come 
in proper perſon before the maſter of the office, and do it there. 


And though it was urged, that the attorney could not come by any 


| poſſibility ; yet the motion was denied. 


Sir Henry Bond's caſe, 2 


IR Hey Bond was ouilawed for high treaſon, and was Caſes in B. R. 
brought to the bar in order to reverſe his outlawry. And 5. 


error was aſſigned, that the exigent had not any addition. And up- 9 WY 


on reading the record, it appeared, that the indictment had not any 228. | 


| addition. And therefore the queſtion was, if the outlawry ſhould : lost. 670, 


be reverſed, whether Sir Henry Bond ſhould be arraigned upon the RE 
indictment. And Holt chief juſtice thought he ſhould not, becauſe p. 50. 

the inditment appeared to void. But afterwards at another — 4 par 
day the reverſal of the outlawry being pronounced for the error 1 Vent. 38. 


aforeſaid, Holt chief juſtice told Sir Henry Bond, that he had li- Lat. 109. 


| berty, either to take exception to the indictment for want of ad-? feat p & 


dition, or to waive the exception, and plead his pardon; for with- 190. cap. 23. 
out exception by the ſtatute of Hen. 5. the indictment is not Cs 
void. And Sir Henry Bond waived the exception, and pleaded _— 


his pardon, as was done in the caſe of lord Dover. And the 


court gave leave to Sir Henry Bond to ſtand, during the reading 
of his pardon. | | 


* Owen ver/. Butler. 


EBT upon bond. Upon oyer the condition was, that the Comb. 483. 
defendant ſhould pay three ſums of money at three ſeveral Owen v.Bulk- 
days, The defendant pleads, that he hath paid the money due at . he toy 
the two firſt days, and that the third day of payment is not yet of payment is 
come, And this is pleaded in abatement. The plaintiff demurs. 50. On 
Ward for the defendant argued, that matter of bar may be pleaded 2 * 
in abatement, 1 Med. 2 14. as outlawry 24 Hen. 6. 1. Receipt of 
part of the debt pleaded in abatement. And it is not material, 
whether it be a plea in bar or abatement, becauſe the plaintiff has 

confeſſed by his demurrer, that one day is not yet come. Northey 
for the plaintiff, the plaintiff by his demurrer confeſſes only that 
| | 4'F a which 
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which is well pleaded, Cro. Car. 253. Money paid after the action 
brought ought to be pleaded in bar. Holt chief juſtice. If a man 
pleads in abatement, it ought to appear, that the plaintiff may have 
another action. Ward. That docs not held in caſe of the plea of 
outlawry. Holt. That is only in diſability of the perſon. Judgment 


that he anſwer over. 
Pullen ver. Purbecke, | 
S. C. 2 Salk. [ Hs plaintiff having recovered judgment againſt the defendant 
563. for „ he ſued an elegrt, commanding the 


| Hott 16” ſheriff to deliver all the goods and chattels of the defendant, and 

Browol. 38. the moiety of his lands, to the plaintiff. To which writ the ſheriff 

| por gt returned, that he had delivered goods to the value of 60/, to the 

r Sid. 91. p. Plaintiff; and that the inquiſition found, that the plaintiff wa 

2 ſeiſed of two farms, the one of 60 J. per annum, and the other of 

40/, and that he had extended the one farm of 601. per annum, 

being an intire moiety. And now it was moved at bar, that the 

court would quaſh this egit, and grant a new writ; becauſe it 

appeared, that the ſheriff had extended more than a moiety. And 

Mr. Northey ſaid, that if the plaintiff comes in at the return of 

the elegit, and ſhews to the court, that there was partiality in the 

execution of the writ, the court wilt award a new writ, and entry 

ſhall be made, quod vicecomes non mifit breve. Townfh, udgm. 259. 

3 Keb. 313. See 1 Sid. 21, 239. Littelt. Rep. 77. And per Bt 

chief juſtice, if a writ of elegit is awarded, and it appears to the 

court, that the ſheriff hath not executed it; the court will award 

| New elegit a- a new Writ, and ſet aſide the old writ, But elegit differs from a 

warded. -, Heri facias as to goods, though it has been faid, that an elegrt as 
8 feri fa- to goods is but a fieri facias. For upon ehgit the ſheriff 

cias to deliver the goods to the party, but not upon a fieri faces, If thi 

good, motion had been made in the ſame term in which the return was 

Cro. Jac. 246. filed, the court might have quaſhed it; but as there are ſeven years 

elapſed ſince, the court will not intermeddle. 


Cook ver /. Licence. 


Prohibition Otion was made for a prohibition, to be directed to the 
Nora ſheriffs court in Briſtol, upon fu fort, that cauſes of 


of acton a action ariſing out of the juriſdiction of the theriffs court ought not 
he vom rhe |, be ſued there. And this motion was made in behalf of the 
Ay reg defendant in the action, before he had appeared, to ftay the pro» 
ceedings of the court, who proceeded to attach his goods in the 
bands of a garniſhee. And Sir Bartholomew Shower oppoſed the 


motion, 


Trin. Term 10 Will. 3. : 307 . 


= becauſe the defendant cannot pray a rohibition upon Prohibition 
forgeſtion of a matter which he could not 1 Now g's . = | 
cannot ead this before appearance, and therefore he ought not ta ſuggeſtion of 
make uch a motion beſore appearance. And per Holt chief abe ae q 
juſtice, a man ſhall not plead to the jariſdiction. until he appear. peaded- 
But if the original cauſe of action aroſe out of the juriſdiction of Plea to be 
the court, the garniſhee may plead it; and of that opinion was jvriſdidton. 
Hale chief juſtice. But if it was debt upon a ſimple contract, it What gar. 

is attachable where the perſon of the debtor is. And Shower ſaid, ai may 
that in the caſe of Clerk v. Andrews, Paſch. 1 Will. & Mar. B. R. © 
Sbewer moved for a prohibition to the court of the ſheriffs of 19, hag 
Londbn, to ſtay proceedings, where they attached the debt of the 
garnichee, becauſe it aroſe out of the Juriſdiction; dut it was de- — n, As. | 
nied, becauſe the debt was upon imple contract, which follows the 494. 


Hunt berg Lawſon. 


Writ of error was brought to remove a recurd out of the Variance. 
Common Pleas of a guerela between A. plaintiff and B. de- 

ſendant, and the record certified was between AH. plaimiff and B. 

foam! cum D. E. Sc. deſendants. And it was moved, that this 

was not the ſame record ; for a record between A. and B. cannot 

be the ſame as a record between A. and B. ſimul cum D. E. &c. 

But adjudged no variance, and the precedents are agreeable. 


—— 


Theobalds ver/izs Long. 


* the defendant pleads another action depending for the ſame 8 C. Canb. 
cauſe in the ſame court, the plaintiff may pray oyer of the re- #53: 5'7- 
cord, being in the ſame court; and if there is no of the re- 2 Keb. 275. 
cord, the plaintiff may ſign judgment by default. For in all caſes 0yer. 
where a deed or record is pleaded, and oyer prayed ; if oyer is not J _ by 


granted, the plea is as no plea. Keiko. 95, 96. 
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Rex wer/. Savage et al. ; 


Arche and two others were indicted upon the 8 & g Will, 3. buen e, 

cap. 25. for licenſing hawkers and pedlars, in as much as they tn 
fold glaſſes without licence. And it was moved, that the indiQ- 
ment ſhould be quaſhed, becauſe it does not lie for this offenſe; 
for_it iy an offenſe created by the ſaid ſtatute, which ſtatute direQs 
a forfeiture for it, and the remedy how it ſhall be recovered and 
3 e beſtowed; 


348 Trin. Term 10 Will. 3. 


beſtowed; and therefore the offenſe is not puniſhable any othe; 
way not directed by the ſaid ſtatute. And the court ſeemed to be 
of that opinion. For by Rokeby juſtice, this act is deſigned to 
raiſe money by the licences of hawkers, &c. not to prohibit 
hawking as unlawful, for it is not prohibited, but only enacted 
that there ſhall be licences taken. - But the court refuſed to quaſh 
it, Ex relatione mri Place. ers N | 


Wilkins ver. Mitchel. 3 


Mondanu THE plaintiff was nonſuit in the town court of Cambridge 


833 held before the mayor there, and the nonſuit entred and re- 


other remedy. corded. The defendant prayed to have judgment for his coſts, but 


12 Mod. 196. the mayor refuſed it. Upon which it was moved to this court, 


Ray. 2 fl. to have a mandamus to compel the ſaid mayor, to give judgment 
3 Ale, for the defendant upon the nonſuit. But it was denied per curian, 
for the defendant may have a writ de executione judicii, and 
a mandamus ſhall not be granted, where the party hath another 


4 remedy. E. R. m'ri Place. 
But nota in the caſe of The King v. Biſhop of Ely, it was ſaid 
per Lee chief juſtice, that the law had been held contrary ever 
fince Egfter term 11 Geo, 2. Dr. Bentley's caſe, | 
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ſea, and was commorant there during all the time that pon affidavit, 
the plaintiff proceeded to. outlaw him. But it was denied by the ““. 

whole court; becauſe by this means an may contract debts,. 

and then go beyond ſea, and fo he will out of the teach of the 

law, But the defendant. en being , and reverſe. the out- 
lawry, if he pleaſes. - * ** LBS IT} ONE RO A tu FI 
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Mich Term io Will. 3z. 


marreſcalli, &c. de placito debiti et ſunt plegii. de proſequends (6; 


licet Johannes Doe et Richardus Roe quae quidem billa ſeguitur in 
haec verba fſ. Eborum fſ. Thomas Pullein armiger nuper vicecon; 
comitatus praedicti queritur de Fobanne Benſon alias dictum Jclan- 
nem Benſon de eadem yeoman in cuſtodia marreſealli marreſcalſar 
domini regis coram ipſo rege exiſlente de placito quod reddat ej gua- 
draginta libras legalis monetae Angliae quas ei debet et injuſte deting 
pro eo videlicet quod cum pracdictus Fobannes vicefimo die Newn. 
bris annd regni damini Millelmi tertii nunc regis Angliae, Cc. nan 
apud Barnſley in comitatu praedicto per quoddam ſcriptum ſuum obij. 
gatorium figillo ipſius Jobannis figillatum curiaeque dicti dimini 
regis nunc bic oftenſum cujus datus eff eijdem die et anno cogniyit |: 
teneri et firmiter obligari cidem Tomas per nomen Themae Pullin 
armigeri vicecomitis comitatus pracdicti in praedittis quadragina 
libris ſalvendis eidem Thomae cum inde requiſitus effet Praedictus te- 
men Fobannes licet ſaepius requifitus, &c. praedidas quadraginta 
libras eidem Thomae Pullein nondum ſolvit ſed illas ei bucuſque ſol. 
vere omnino contradixit et adbuc contradicit ad dumnum ipfius Thoma: 
Pullein decem librarum et inda producit ſectam, Go. 


Et modo ad hunc diem ſcilicet diem Veneris proxime poſt crafli- 
num ſantlae Trinitatis iſio eodem termino uſque quem diem prat- 
dictus Jobannes babuit licentiam ad billam praedictam interloquent 
et tunc ad reſpondendum, &c. coram domino rege apud Weſtmonqſle. 
rium venit tam praedictus Thomas per attornatum ſuum praedidlun 
quam praedictus Johannes per Willemum Manlove attornatum ſuun 
Et idem "Johannes defendit vim et injuriam quando, &c. et fitit 


auditum ſeripti praedifti et ei legitur, &c. petit etiam auditum en- 


. dittonis ejuſdem ſcripti et ei legitur in baec verba ſcilicet *Conditi) 


iſtius obligationis talis et quod fi ſupra obligatus Willelmus Benſin 
 compareat coram domino rege apud We/imonaſterium die lunae proxin? 
poſt quindenam ſandli Martini ad reſpondendum Jobauni Brook gr- 
neroſo de placito tranſgreſſionis acetiam billae ipſius Johannis verſu 
praefatum Willelmum pro duodecim libris de debito quod tunc bare 
fpraeſens obligatio vacua fuerit alioquin flabit et permanebit in fie 


Stat. 23 Hen. pleno robore vigore et effe./u Quibus leflis et auditis idem * obanni' 


6. pleaced. - 


dicit quod ipſe de debito praediclo virtute ſcripti praedidti onerari 
non debet quia dicit quod per quendam actum parliamenti domiii 
Henrici nuper regis Angliae ſexti apud Weſtmonaſterium in comilali 


Middleſex viceſimo quinto die Februarii anno regni ſui viceſino terti 


tenti editum ex confideratione regis de magnis perjuriis extorfionitw 
et oppreſſianibus quae fuerunt et aalen in hoc regno fer cus vice- 
comites ſubvicecomites et eorum clericos coronatores Hagel frat- 
chefiarum ballivis et cuflodes priſonarum ac alics eſficiaries in diver- 
fis comitatibus hujus regni ordinatum exiſtit et enactitatum fuit «ar 
Horitate guſdem parliamenti inter alia quod dif ene, 
1 1 om 


357 


| omnes alii oſtciarii et miniſtri praedicti dimittent extra priſonam 


omnimodas perfonas per ipſos aut eorum aliguem arreſiatas vel exi- 


flentes in fua cuſtodia virtute alicujus brevis ſeu warranti in ac- 
tione perſonali aut per cauſam indictamenti de tranſgreſſionibus ſuper 
rationabilem  ſecuritatem ſiſicientium perſonarum ſuffictens haben- 
tium infra comitatus ubi tales perſonae fic forent dimiſſae ad bal- 
lum froe manucaptionem Anglice to bail or mainpriſe ad cuftodien- 
dum ſuos dies in talibus locis qualia dicta brevia billae vel warranta 
requrerent C talibus perſona ſeu perſonis quae fuerunt vel forent in 
fua cuſtodia Anglice ward per condemnationem_executionem captas 
utlagatum froe excommunicatum ſecuritatem de pace ac omnibus ta- 
libus perſons quae fuerunt vel forent commiſſae cuſtodiae per ſpe- 
ciale mandatum aliquorum juſticiariorum et vagabundis renuentibus 
deſervire ſecundum formam flatuti de laboratoribus tantummodo ex- 
ceptis) Et quod nullus vicecomes nec aliquis effictarius ſeu miniſter 
praediftus caperet aut capi caufaret ſeu faceret aliquam obliga- 
tionem pro aliqua cauſa praedicta vel colore efficit ſui niſi tantum- 
modo fibimetipfis de aligua perſona nec per aliquam perſonam quae 
foret in ſua cuſtodia per curſum legis niſi per nomen officit ſui et 


ſub conditione ſcripta quod dicti priſonarti comparerent ad diem in 


diflo breui billa five warranto ac in talibus locis qualia difta brevia 
billae ſeu warranta requirerent Ft fi aligui diftorum vicecomitum 
vel aliorum officiar:orum frve miniſtrorum praedictorum caperent 
aliquam obligationem in alia forma colore officiorum ſuorum quod 
efſet vacua prout per cumdem actum inter alia plenius apparet Ft 
idem Jobannes ulterius dicit quod ſcriptum praediftum primo deli- 
beratum fuit per ipſum Jobannem triceſimo die Novembris anno nono 
Jupradifty quodgue praedictus Willelmus Benſon in conditione prucdicta 


ſuperius nominatus dicto tempore deliberattonis et comfectionis ſcripti 


illlus apud Barnſley praedictam fruit in cuftodia praedicti Thomae ut 
vicecumitis praedicti comitatus Eborum exiftens per ipſum Thomam 
captus et arreflatus praetextu cujuſdam brevis domini regis eidem 
ducecomiti directi et retornabilis coram domino rege apud Weftmona- 
ferium certo die termini ſancti Michaelis tune ultimo practerito 

Ibſeque Willelmo Benſon fic in cuſtodia dicti Thomae ut pracfertur 
exiſtente ipſe idem Thomas difio triceſimo die Novembris annno nono 


ſupradifto et non antea ſeriptum obligatorium fraedictum cum condi- 


tone praedicta colore eſicii ſui vicecamitis comitatus praedicti de 
dicto Willelmo Benſon ac de ipſo Jobanne ut ejus fidejuſſore contra 
formam flatuti praedicti cepit videlicet apud Barnefley praedictam 
Et fic ſeriptum illud vigore flatuti illius vacuum et nullius effectus 
m lege fuit et exiftit Et hoc faratus' eft verificare unde petit ju- 
2 ijpſe de debito pracdicto virtute ſcripti pracdicti onerari 


at, Se. 5 be: 3 2/: 03 13 


5 .. Agar. 
Et 


\ﬀ 
4 ; 
[4 
* 
4 
7 
}. 


Mich. Term 10 Will. 3. 


I ipſe de de 
Sed quia. curia diet domini regis nunc hic de judicio” ſuo de et ſuper | 


—— Themes. dicit qued ge" er - alique —— 
> I ho Benſon ſuperius placitando allegata ab — ang = 
inde verſus ipſum TJohannem habenda praccludi non debet quis dici 


quod placitum praedictum per ipſum Jabannem modo et forma pra- 


diftis ſuperius placitatum materiaque in eodem contenta minus |; 
cientia in lege exiſtunt ad ipſum Thomam ab attione ſua praedifia ing; 
verſus praefatum Johannem babenda - praecludendum ad 2 ipſe idem 
e For gpomewhge | Tuan afar quo modo re- 
pondere Et aratus eſt veri ficare pro dęfectu entis 
— in — ipſe idem Thomas petit judicium — 
ſuum praedidtum una cum damms ſuis occaſione detentionts debits illiu 
fbi adjudicari Et pro cauſa morationis in lege ſuper placito ill idem 
Thomas ſecundum formam ſtatuti in hujuſmeas caſu nuper editi et pro- 
viſt gſtendit et curiae hic demonſtrat has  cauſas ſubſequentes videlice 
quod placitum praedictum of incertum duplex et caret forma et nm 
reſpondet narrationi iffius Thomae pradictae. E. Northey. 


Et prai dictus Jobannes dicit quod placitum praedictum per ipfun 
Fohannem modo el forma praedictis ſuperius placitatum materiaque in 
codem contenta bona et ſuſfictentia in lege exiſtunt ad. ipſum Thoman 
ab attione ſua praedifta inde verſus praefatum TFohannem babends 
praecludendum quod quidem placitum materiamque in eodem contentan 


ipſe idem Johannes paratus eft verificare et probare prout curia, &c. 
Et quia praedictus Thomas ad placitum illud non re nec illud 


bucuſque — dedicit ipſe idem Fobannes ut prius petit judiciun 


to praedifto virtute ſcripti praedicti onerari debeat, &c. 


praemiſſis reddendo nondam adviſatur dies inde datus eft partibus prur- 
diftts coram domino rege apud Weſtmonafterium uſque diem 
proxime p, 24e judicia ſuo de et ſuper prov 


milſis iilis avdiends eo quod curia didi domini regis nunc bic inde 


A 


* 
-4 


Bond taken by The queſtion in law intended by this plea was, if a ſheriff arreſt 
a ſheriff after a man by virtue of a capias, Ec. to him directed, and afterwards 


the return of 


detain him in his cuſtody until the return of the writ be expired, 


and then take bond of him, with condition that he ſhall appear in 
B. R. &c. at the day of the return of the writ which is there paſſed, 
whether this bond is made void by the ſtatute of 23 Hen. 6. cap. 10.“ 


The words of which ſtatute as to this purpoſe are ; | And if any 
« of the ſaid ſheriffs, or other officers or miniſters -aforeſaid, take 
any obligation”” (which is to be underſtood of obligations taken 
of thoſe who are in ward of the ſheriff, though the words are ge- 
neral, 10 Co. 100. Beaufage's caſe) © in other form (which words 


relate to the form preſcribed by the former clauſe) * by colour of 


their 
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« their offices, that it ſhall be void.” And it ſeems that ſuch bond 
taken as aforeſaid, is void by this ſtatute. For, 1. the obligator was 
in ward of the ſheriff. And though it may be objected, that he 


ought to be in * lawful ward, and this ward being after the re- * Winch 20, 


turn of the writ was falſe impriſonment, and therefore ſuch bond 


ſwered, that for any thing that appears to the contrary, this was 
a lawful ward. For ſuppoſe the ſheriff arreſts a man upon a /a- 


ſitat or capias, and the priſoner does not find ſufficient ſurety, the 
ſheriff is not bound to let him go at large; then at the return of 


the writ the ſheriff returns cepi corpus, and at the return has not 
the body in court; the ſheriff is amerceable, but yet he ought to 
continue the priſoner in his cuſtody; for if he ſuffer him to go at 
large, it would be an eſcape ; ſo that the ſheriff may be ſaid to have 
a man lawfully in his ward after the return of the writ. 2. In 
2 Leon. 107. by Fenner and Gawdy juſtices it is held, that it is not 


| abſolutely neceſſary that the obligor be in actual ward at the time 


of the bond made, to bring it within the compaſs of the 23 Hen. 6. 


cap. 10. for by them, if a man be in priſon in execution, and makes 


a promiſe to make a bond to the ſheriff, in conſideration of which 
he is inlarged, and within an hour after he makes the bond ; this 
bond is within the 23 Hen. 6. cap. 10. 3. He was once in this 
caſe lawfully in his cuſtody ; but in the caſe in T. Jones 76. earl 


of Suffolk againſt Burkett, it appeared, that the defendant was never Intr. Hil. 28 
in cuſtody of the ſheriff lawfully. 4. In 2 Sid. 129. Jenkins v. & 29 Cu. 2. 


rot. 1207. 


Hatton, the ſheriff arreſted a man by virtue of a writ returnable in B. R 
| the vacation, and took a bond conditioned for his appearance at the 


return of the writ; and in debt. brought upon this bond it was ad- 


judged, that the bond was void by the ſtatute, but that the ſheriff 


ſhould not be amerced for the non-appearance of the defendant, 
nor liable to falſe impriſonment. [But note, there was no default 


in the ſheriff.) 2. This bond is taken in another form than the 


ſtatute preſcribes; for the ſtatute preſcribes a bond with condi- 
tion, Sc. but this bond is ſingle, for a bond made with a condi- 
tion that is impoſſible to be performed at the time of the making 
of the bond is ſingle, and a fingle bond is void by the ſtatute. 
10 C. 100. 3. This bond was taken by the ſheriff colore cfficrt, 


for it was made to him quatenus ſheriff, to let the obligor go at 
large. 4. In 2 Keb. 108, 109, 122. 1 Sid. 300. Courtney v. Phelps, see 1 Ked. 
ſuch a bond is admitted by the court to be within the ſtatute. But 554- 
guat re of that; for though I was prepared to have offered this mat- | _ 


. held v. 
ter aboveſaid in behalf of the defendant in this caſe, yet exceptions oor wan ; 


were taken to the form of the plea, ſo that the matter of law did 
not come in queſtion, And Mr. Northey told me, he was of opi- 
mon, that ſuch a bond was not within the ſtatute 23 Hen. 6. cap. 10. 
Aud note, that the objection, that the obligor was not in lawful 
4 X : ward 


Epſom v. 


might be avoided by dureſs of impriſonment ; yet it may be an- Bathurt, 
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ward of the ſheriff at the time of the bond made, is very material. 
for doubtleſs the detaining after the return of the writ was falſe im. 
priſonment in the ſheriff. And though perhaps the ſheriff in ſome 


particular caſe may juſtify a detainer in cuſtody after the return of 


the writ, as in the caſe put before, yet no ſuch thing appearing in 
the plea, it muſt be taken moſt ſtrongly againſt the pleader, 


Tue court 2. It ſeems the court would have taken notice, that this bond 


ere U was made after the return of the writ; for it was made the thir- 
3 and tieth of November, and the writ was returnable die lunae prorin: 
end of the poſt quindenam ſancti Martini in Michaelmas term; and the court 


reed terms. will take notice, that the thirtieth of November is always after the 


end of Michaclmas term; for they will take notice of the beginning | 


and end of the fixed terms, if they will not of the moveable terms, 


See for this, 1 Sid. 308. Champion v. Skipaoith. 1 Ventr. 264, 


3 Keb. 385. Kelſy v. Green. Cro. Car. 53. Latch 11, 188, 
1 Rell. Abr. 525. Griffin v. Bedle, 1 Sid. 300. 2 Keb. 108, 10g, 
122. Courtney v. Phelps. Ante 4. But this matter was not drawn 
in queſtion, no more than the former. _ 5 


But Mr. Northey for the plaintiff took exceptions to the plex, 
1. That the plaintiff has declared upon a bond bearing date the 
twentieth of November, which ſhall be intended to be delivered at 
the ſame time, and to be then a perfect and complete deed, Then 
when the defendant comes and ſays, that the bond was primo del. 
berat. the thirtieth, he ought to have traverſed, that it was deli- 
vered the twentieth, or at any time before the thirtieth of Nevember, 
And for want of ſuch traverſe the plea is ill, for no anſwer is given 
to the deed upon which the plaintiff declares. And for authority 
in point he cited Te. 138. 1 Brounl. 104. Green v. Eden. 2 Cre, 
263. Oſkey v. Sir Bapiiſt Hicks, | + 5 


Againſt hich it was argued by myſelf, that the defendant had 


| no need to traverſe the delivery ſuppoſed by the plaintiff in his de- 
; Sand. 22. Claration, 1, Becaule it is a rule, that when the defendant con- 
feſſes and avoids the matter charged by the plaintiff in his decla- 
ration, he has no need to traverſe it. And farther, if in ſuch caſe 
he takes a traverſe, it will vitiate his plea, Then to prove, when 
the defendant pleads primo deliberat. &c. of a deed at another Gay 
than is ſuppoſed by the plaintiff in his declaration, that this prim 
deliberat, has confeſſed the very deed upon which the plaintiff de- 
clares, I cited V. Jones 66. the biſhop of Norwich againſt Cn. 

walls, where debt was brought upon a bond dated the thirtieth of 
New-moer, conditioned to perform an award to be made betore the 

firſt of 7 une next following, the defendant pleads, that he cauſed 

this bond to be written the thirtieth of Nevember, but that he 
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terwards delivered it as his deed the twenty-eighth of April, and 
that no award was made between the twenty-eighth of April and 


the firſt of June, abſque hoc quod ille per praedictum ſcriptum obli- 
gatorium cognovit ſe teneri to the plaintiff, as he has declared; and 
upon ſpecial demurrer adjudged for the plaintiff. And in 2 Keb. 
108. the judges gave the reaſon of the ſaid judgment, viz. becauſe 
the traverſe was repugnant ; for he had confeſſed the bond, upon 
which the plaintiff had declared, by his plea of primo deliberat. for 
if he had not confeſſed it, the traverſe had not been repugnant. 
Then if the primo deliberat. confeſſes the fame bond, it ſufficiently 
avoids it; and therefore there is no need of a traverſe. See Telv. 


31. Gibſon v. Holcraft. 


2. It is a rule, that a man ſhall never traverſe the bare ſuppoſal 


of a writ or declaration. 1 Edw. 4. 9. 5 Hen. 7. 13. 6 Hen. 7. 6. 
1 Leon. 79. Now here it is only ſuppoſed, that the bond was 
delivered the twentieth. But if it had been expreſly averred, that 
the deed was delivered the twentieth, the defendant, if he had 


pleaded as here, ought to have traverſed. 18 Hen, 6. 8. Fitzb. * Jones 66. 
ch 59 
9 9 


| bar. 131. 8 Hen. 6. 6. 6, Therefore in this caſe I cited 5 Hen. 
7. 26. as an authority in point per Brian and Townſend, who were 


a e Ass. 5 
the judges there; where the caſe was thus: A. brings quære im- 3 Salk. 352. 


fedit againſt B. and declares that C. was ſeiſed of the advowſon in?” = eee 


fee, and preſented J. S. his clerk, &c. and afterwards by his decd Beaſon. 


| bearing date the firſt of May, &c. granted the next avoidance to A. 
J. S. died, and B. hinders A. from preſenting ; B. ſays, that well 
and true it is, that C. granted to A. the next avoidance by his deed 
bearing date the firſt of May, &c. but that it was delivered to him 
the fourth day, and before the fourth day C. granted to B. by his 
deed which here is, &c. and adjudged that the plea was good with- 
| Out taking a traverſe. And there the diſtinction is taken, where 
the delivery is expreſly alleged in the declaration, and where it is 


only ſuppoſed or intended. See alſo 2 Keb. 108. Courtney v. Phelps, 


by the opinion of the judges there is no need of a traverſe. But 


note Sderfin 301, who reports the ſame caſe, is contra. See Ney 
43. And afterwards Wright King's ſerjeant at another day argued 


to the lame purpoſe ; and alſo, that if a man traverſes matter not 
wicged, it will vitiate the plea. And he inſiſted upon the difference 


between matter taken by ſuppoſal, and matter expreſly alleged. 
And he argued, that where a deed is produced, the law intends 
ad ſuppoſes that the grantor was of capacity; yet if debt be brought 
uon a bond, and the defendant pleads infancy, he ſhall never tra- 
5 that he was of full age. The ſame law of coverture. Vet in 

h the caſes the law intends prima facie that the grantor was of ca- 
j=cty togrant or bind himſelf. And he relied ſtrongly upon 5 H. 7. 26. 
Which caſe he ſaid was not diſtinguiſhable from the caic in _—_— 
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Traverſe of Sed non allocatur. For Fer Halt chief juſtice there is here an 


| thedate ofa ayerment by implication at leaſt, that this bond was delivered the 


ng. twentieth of November ; for the date of a bond is the deliy 


| ; of 
the bond, and ſhall be always taken fo, if the plaintiff ties not 


ſhew the contrary in his declaration. And then if the defendant 
varies from it in his plea, he ought to take a traverſe, if the time 
of the delivery be material. Yelv. 138. Green v. Eden is a caſe 
in point. But the caſe of 5 Hen. 7. 26. is good law, but diſtin. 

uiſhable from this caſe ; for there the defendant who pleads, is 2 
— to the deed ſt ewn by the plaintiff, and therefore he is not 
bound to anſwer to the circumſtances of the deed, but only the pri. 


' Brook eftran- ority of the grant. A ſtranger to the deed may plead nox conciſit, 


8 at and not non eff factum. Contra of him who is party to the deed, 


Stranger. A ſtranger to a deed may aver delivery of the deed before the date; 
but a party cannot. But in this caſe the defendant is party to the 
deed. And as to the objection, that if a man pleads infancy in 
debt upon bond, he ſhall never traverſe, that he was of full age; 
he anſwered, that though the plaintiff has expreſly averred, that 
the defendant was of full age when he delivered the bond, yet the 

1 defendant may plead infancy, and ſhall not traverſe that he was of 

Traverſe. full age; becauſe it was alleged out of time, and a man ſhall never 

Mich. 4 Edw. traverſe matter alleged out of time. 2. It ſeemed to the court, 

3- 43. Pl. 25. that there was here an e preſs averment, that the bond was deli- 
'yered the twentieth of November; for the words of the declaration 

are, that the defendant vicgmo Nevembris, &c. per quoddam ferip- 
tum ſuum obligatorium figillo of the defendant figillatum cujus datui 
eſt eiſdem die et anno cognovit ſe teneri et obligari to the plaintiff, &c. 
ſo it is averred, that the defendant acknowledged himſelf to be 
bound to the plaintiff the twentieth of November, which could not 
be if the deed was not then delivered. 


What ſhall be But then it was argued by the defendant's counſel ; that there 
ſaid a traverſe. was a traverſe; for (by them) the eſſential part of a traverſe is but 
dhe denial of a material matter alleged by the plaintiff or defendant 
reſpectively, the formal part is a&/que hoc; but that a traverſe * 

good without the words ab/que bec, is expreſly reſolved 1 Saund. 22. 

Bennet v. Filkins, Then here is an averment, that the bond ws 

delivered the thirtieth of November and not before; which is as ex. 

preſs a denial, as if the defendant had ſaid, that the bond was fiſt 

delivered the thirtieth of November, abſque hoc that it was delivered 

the twentieth of November, or at any other time before the thir- 

tieth. But as to this the chief juſtice ſaid, that mor artea would 


3 . be a traverſe in ſome caſes ®, but not here. 2. There is here a 
IG, ; 


reaſon he gave Was, that in this caſe one cannot conclude to the country, becauſe there ought to be other n. 


ter alleged tro make the date material ; otherwiſe. where that is the ſingle matter of che plea. 
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ſpecial demurrer, and caret forma ſhewn for cauſe. And Roeby Special de- 
juſtice ſaid, that if a man ſhews any thing for cauſe of demurrer upon 


- fecord, he may aver other matters ore tenus. 


Another exception to the plea was, that the defendant has not A granger is 
ſhewi the writ, by which the ſheriff arreſted William Benſon, at not to ſbew 
large. But to that it was anſwered, that the defendant is a ſtran- * 
ger to the arreſt, and therefore cannot know at whoſe ſuit the writ 
iſued, but the plaintiff himſelf has it in his cuſtody, and therefore 
it is well enough. 1 Saund. 14. But to this point the court gave 


no opinion. 


Another exception was, that the plea is double, for the defen- Double ples. 
dant pleads the ſtatute, and alſo has pleaded matter to avoid it at 
common law; for he ſays, that the ſheriff took the bond of il. 
liam Benſon adtunc et ibidem capto et arręſtato, which appears to be 
after the return of the writ, and therefore falſe impriſonment, and 
ſo avoidable by dureſs. But to this it was anſwered, that it is one Dureb. 
intire plea, and intirely upon the ſtatute ; for a man cannot avoid 
a bond by dureſs of impriſonment of a ſtranger, and he is a ſtran- 
ger who was impriſoned. Bur to this point the court gave no opi- 
nion. Then I took exception to the declaration, that it is ſaid, When advan- 
that the defendant bound himſelf to the plaintiff per namen Thomae ge " 
Pullein vicecomitis comitatus praedicti, and it does not fay, of what — — "a 
county he was ſheriff; and the per nomen is to be taken to be the ken in the 
ſpecifick words of the bond; and ſo it is not taken by the name of arne, © ofice 
office, as the ſtatute requires. But the court did not regard this $ee 1 "TY 
objection, becauſe it appears upon the whole declaration, that he 21. 
was ſheriff of York/bire; and if there was ſuch omiſſion in the 1 2 
bond, upon the oyer the bond ought to have been entered at large, NI 25+, 
and then advantage might have been taken of it, but not now. Neel v. 
e ; Cro. 8co. 
| Guybon v. 
Whitetolt. 


Judgment for the plaintiff by the whole court for want of the C. 


traverſe, 


Waters ver /. Glaſſop. 


HE plaintiff declares, that the defendant's ſon was indebted Covfideration 
to him in , and that he had a deſign to arreſt | 5 1 
him for it; that the defendant, in conſideration that the plaintifF 1 $id. 300. 
at the ſpecial inſtance and requeſt of the defendant would for- 9.1538. 
bear to arreſt the defendant's ſon until after the twenty-third of nog 
On , the defendant aſſumed to pay to the plaintiff on or before i Sau 210. 
e Fray of October ſo much as the defendant's ſon ſhould | 
- indebted to the plaintiff upon the balance' of the account to be 
ated between the defendant's FE It the plaintiff; and the plain- 
| 9 tiff 
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tiff averred, that an account was ſtated of all debts owing by the 


defendant's ſon to the plaintiff, and upon that account the defer. 


dant's ſon was found indebted to the plaintiff in 20 J. and avers, that 
he forbore to arreſt the defendant's ſon from the time of the 
miſe hucuſque ; and that the defendant did not pay the 201, &.. 
Upon non afſumpſit pleaded, verdict for the plaintiff. * And Wer 4 
moved in arreſt of judgment, that the conſideration was not good; 
becauſe fince the plaintiff was to forbear until after the twenty- 
_ third of October, and the defendant to pay the money on or before, 
it might be, that after the defendant had paid the money, the plain- 
tiff would not perform his part, but arreſt the defendant's ſon be- 
See 1 Roll. fore the time agreed by the promiſe. Sed non allocatur. For 
Ab. 15. pl. 6: curiam the conſideration is well enough, for the defendant has to 
— yy the laſt inſtant of the twenty-third of Ofober to pay the money, 
5 and the next inſtant for forbearance the plaintiff has performed his 
part, for he is not bound to forbear but only one inſtant aſter the 
Intendment. twenty-third of Ocfober, and therefore it is well enough. A ſe- 
cond exception was, that the defendant aſſumed to pay all that 
ſhould appear to be due by the defendant's ſon to the plaintiff up- 
on the balance of the account to be ſtated between them, which is 
to be intended of all debts due as well of the one fide as of the 
other, and there is here an averment only, that an account was 
made of all debts due by the defendant's ſon to the plaintiff, but 
perhaps if an account had been ſtated of all debts due on both ſides, 
the plaintiff might have been found debtor to the defendant's ſon, 
and not vice verſa; and therefore the defendant aſſumed to pay 
only what ſhould be due upon ſuch account ; and therefore for 
want of ſhewing, that ſuch an account was ſtated, the plaintiff has 
not intituled himſelf to his action againſt the defendant. Sed nm 
allocatur. For per curiam, they will not intend after a verdict, 


that any thing was due from the plaintiff to the defendant's fon, 


And judgment for the plaintiff. 


| Hill ver. Vaux. 
5. C. 2 Salk. Otion was made, that the King's Bench would grant a pro- 
— E.. hibition to the Spiritual Court, where the defendant Yau 
12 Mod. 26. libelled againſt the plaintiff for tithes of milk. And it was ground- 
Bunb. 73. ed upon a ſuggeſtion of a cuſtom, that every inhabitant in the pz 
1 riſh, who kept cows there, had uſed time whereof, Gc. to ſet out 
the whole meal of milk upon the ninth day of May at night, and 
upon the tenth day of May in the morning, et fic ſuper quemlibet 
nonum diem tunc proxime ſequentem, until one lamb yeaned in the 


next year following ſhould be heard to bleat there ; and the milk 
ſet out in ſuch manner the vicar for the time being had uſed fr 
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ſend a ſervant to bring to him; and that was in ſatisfaction of all 
tithes of milk. And a rule was made, that a prohibition ſhould 
be granted, nf cauſa, &c. Upon which Fright King's ſerjeant 
at the day appointed argued, that the rule ought to be diſcharged ; 
becauſe unreaſonable cuſtoms are void. Hob. 175. Topſall v. Fer- Qereatonable * 
rers 329. Barker v. Cecker., Then this cuſtom is unreaſonable, cums. 
becauſe it forces the parſon to ſend for the milk where it is milk- 

ed; and then if it be a great pariſh, he muſt keep more ſervants 

than his vicarage will ſuſtain. And in Raym. 277. Dodd v. Ingle- 

ton it is held, that tithe milk ought to be brought to the parſon's 

houſe, And of this opinion was Rokeby juſtice. But Holt chief 

juſtice contra. For (by him) if a pariſhioner ſets forth a cuſtom, Tie wilk, 
to pay the tithes to the parſon at his houſe, though he preſcribes ory pay- 
to pay them in kind; this will be a good cuſtom. And for . 
he cited the opinion of Popham chief juſtice, 3 Cro. bog, Auſtin: 

v. Lucas, where he ſays, that a preſcription, to pay to the parſon 

the tenth quart of milk at the parſon's houſe, would be a good 

modus, And per Holt, the reſolution in Raym. 277. is an equitable 
reſolution, founded upon the uſage of the neighbouring pariſhes. 

See Palm, 341, 381. Wiſeman v. Denham. 


2. Wright King's ſerjeant argued, that this cuſtom is a plain 
preſcription in non decimando for a great E of the year. For the 
preſcription is in truth to pay leſs in the compaſs of the whole 
year a tenth part. And then no cuſtom is good to pay the 
lame thing in kind, unleſs it be to be paid in a more beneficial 
manner, than that which the law preſcribes. 3 Cro. 609. 2 Cro. 


| 47. 1 Mod. 229. Moor v. Field. 1 Anderſ. 199. But where Direrſiy. 


chere is ſome alteration in the payment of that which the law ap- 
points for the advantage of the parſon, though the advantage be 
mall, yet the cuſtom ſhall be good. Hob. 250. 


But againſt this Conzers King's counſel argued, that the cuſtom 
was good. For (by him) the uſual time for ceaſing from this pay- 
ment in this pariſh is the middle of March ; for being in Lzncoln- 


Hire, there are no lambs yeaned before that time. Then for the 


days in which the parſon is deprived of the tithe which the law 
gives him, he receives very great recompence, in receiving the 
whole meal of milk every ninth day, when the cows give more 
milk than they do in March and April. And he cited the caſe of 
Lee v. Collins, 1 Roll. Abr. 648. C. 3. where it is ſaid, that it is a 
good modus for tithes of eggs, to pay in Lent thirty eggs for all 
hes of eggs. Sed non allacatur. For (per totam curiam) the 
cuſtom is ill, and it is a plain n decimando. For ſuppoſe a lamb Xu 4. 
bleats there at the end of December, or at the beginning of Janua- 
Y, the parſon ſhall loſe tithes for ſour months and more. Then 

3 | | | a man 


pl. 5 2. 
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a man cannot preſcribe to pay leſs of the fame thing; but ought to 

preſcribe, to pay ſome other thing in lieu of it, or to Pay it in 

| ſome other manner than the law preſcribes. And per Holt chief 

juſtice, this does not reſemble the caſe of the thirty eggs in Len, 

for there the cuſtom binds the pariſhioner to the payment of ſo 

many at that time; and whether he have hens or not, he is obli- 

ged to it; ſo that he may be obliged to buy eggs, to pay the par. 

Thirty eggs ſon ; and that makes it a good cuſtom. But if the cuſtom was that 

for tithes of he ſhould pay thirty eggs of his own hens, the cuſtom would be ill 

eggs of his | SQ... ; | 

in. The rule for the prohibition was diſcharged. | 


own hens, 


5 Hawkins ver. Cardy. 


8 C. 1 Salle. * plaintiff brought an action upon the caſe upon a bill of 


65. exchange againſt the defendant, and declared upon the cuſ- 
Carth. 46% tom of merchants, which he ſhewed to be thus; that if any mer- 
213. chant ſubſcribes a bill, by which he promiſes to pay a ſum of mo- 
3 Bullt- 232. ney to another man or his order, and afterwards the perſon to 
2 * whom the bill was made payable indorſes the faid bill, for the pay- 
ment of the whole ſum therein contained, or any part thereof, to 
another man, the firſt drawer is obliged to pay the ſum ſo indorſed 
to the perſon to whom it is indorſed -payable ; and then the plain- 
tiff ſhews, that the defendant Cardy, being a merchant, ſubſcribed 
a bill of 467. 195. payable to Blackman or his order; that Black- 
man indorſed 43 l. 4 5. of it payable to the plaintiff, Sc. The de- 
fendant pleaded an inſufficient plea. The plaintiff demurred, and 
the defendant joined in demurrer, And adjudged per totam curian, 
Apportion- that the declaration is ill. For a man cannot apportion ſuch per- 
ment, ſonal contract, for he cannot make a man liable to two actions, 
where by the contract he is liable but to one. As if A. grants 1 

rent charge of 20 J. per annnm to B. B. grants 10 J. to C. C. cannot 

compel the terretenant to attorn. So if lands are conveyed with 

Warranty to A. and B. their heirs and aſſigns, if partition be made, 

the warranty is extin&, See Hob. 25. Roll, and Ofborne's 

caſe. But if in the principal caſe the plaintiff had acknowledged 

the receipt of the 3/7, 155. the declaration had been good. And 

though it was objected by Mr. Northey for the plaintiff, that the 

plaintiff has made payment of a part to be part of the cuſtom, ani 

therefore it was well enough by the cuſtom. Holt chief juſtice 
anſwered, that this is not a particular local cuſtom, but the com- 

mon cuſtom of merchants, of which the law takes notice; and 

therefore the court cannot take the cuſtom to be ſo. And the 

whole court were of opinion, that judgment ought to be entred for 

the defendant. But upon the importunity of Mr. Northey leave 

was given to the plaintiff, to diſcontinue upon payment of m_ 
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Rex wver/. Sir Richard Raines. 


Mandamus was directed to Sir Richard Raines, to command s. c. « Salk. 
A him to grant probate of the will of Earth Pinſold to one 799. 
* Richard Watts, who was made executor of it. Sir Richard Raines „ 
makes return to it, and admits, that Edith Pinfold made her will, compel the 
and Watts executor of it; but ſays farther, quod luculenter et ju- og Art 
dicialiter fuit probatum, et conflat to him, that Watts is worth firaion. 
nothing, but abſconds for debt ; and therefore that it is lawful to 3 Williams 
him, to defer the granting of the probate, until Matis find ſuffi- 337. 
cient ſecurity. to perform the intent of the will. And it was ar- 
gued by Sir Bartholomew Shower, Mr, Montague, and Dr. Waller 
the King's advocate general a civilian, that this return was good, 
and that a peremptory mandamus ought not to be granted. And 
Dr. Waller ſaid, that in fact the caſe was thus; Edith Pinfold 
made her will, and Richard Watts her nephew her executor, and 
deviſed to him 100/, for a legacy, and ſome cattle ; ſhe deviſed 
alſo to Baines her brother 500 J. and the reſidue of her perſonal 
eſtate to the ſon of Baznes ; the will was brought by Barnes to the 
prerogative court to be proved; and it was oppoſed by Huntley, 
but was not promoted at all by Watts; ſentence paſſed in the pre- 
rogative court for Baines; upon which Huntley appealed to the 
delegates, and the ſentence there was confirmed ; whereupon the 
will was returned into the prerogative court, and then Watts 
claimed probate ; but upon examination it appeared to the judge, 
that he was an inſolvent and neceflitous man, and had received 
his legacy, and therefore the judge required caution ; upon which 
Watts obtained this mandamus, and to it the judge made this re- 
turn, which (by Dr. Waller) is good. For 1. if there is any 
default in the judge in the adminiſtration of his office, it is a 
Proper ſubject for an appeal; for this will, being of chattels, is 
altogether of eccleſiaſtical conuſance; and therefore as the ſpiritual 
judge ſhall judge of the validity of the will, ſo he ought to make 
a judgment, whether he ought to grant probate of it or admini- 
ſtration, or if the executorſhip be conditional, as it may be, whe- 
ther the condition be performed, &c. in all which caſes if he makes 
2 falſe judgment, the proper remedy is appeal, and not to come 
in this manner for remedy to the King's Bench. 


2. He argued, that the judge has done nothing, but what in 
ach caſes he ought to do; for in ſuch caſes he may properly re- 
quire caution, In the time of the heathen emperors the teſtaments 
were repoſed in the colleges of the pontiſices, and from the firſt 
| 4 Z 1 Chrijltanit; 


3 * 
** 


 Chriftianity of the Roman emperors the biſhops were intruſted with 


them. Now the civil law was, that ſecurity ſhould not be de- 


manded de haerede, which at that time included what we now call 
executor, unleſs he was inſolvent; and then it was lawful to de. 


mand caution or ſecurity. - But after this the canon law followed, 


Sorts of execu- 


and then they made uſe of the word executor which was before 
included .in the word heir; and of them there are three forts, 
I.. Legitimus, viz. the ordinary. 2. Datus, viz. he whom the 
ordinary appoints, and he always gives ſecurity. 3. Teflamentarius, 
who came inſtead of the heir, which is he whom we call executor 
x] F And then as the heir before, if he was inſolvent, al. 


ways gives caution ; ſo for the ſame reaſon an inſolvent executor 


always gives caution. To ſay the truth, there is a difference made, 
when the teſtator knew at the time of the making his will, that 
the perſon, whom he conſtituted executor, was then inſolvent, 
and when the executor is become inſolvent by matter ex poſt fat; 
but at what time Watts became inſolvent, does not appear in this 
caſe ; and therefore to juſtify the acting of a judge, the court will 
intend, if it be material, that he became inſolvent ſince the death 


of the teſtatrix, rather than at the time of the will made, Linu, 


provinc. lib. 3, 23. tit. de teſtamentis, it is ſaid, that no religious 
man ſhall be executor, unleſs his ſuperior takes care to give cau- 
tion for the due execution of the will, and for the loſs that may 


happen by his adminiſtration ; and Linwood gives the reaſon of i, 


becauſe it appears that ſuch a perſon is inſolvent ; which proves 


that inſolvent perſons ought to give caution. So Lin. cap. flatut. 


before the executor be admitted by the ordinary to execute the 
will, he ought to take an oath, &c. (which is the conſtant prac- 
tice, and yet no mention is found of ſuch oath, before that which 
theſe conſtitutions in Linwood make of it ; and yet before the new 
ſtatute if quakers refuſed to take ſuch oath, no probate of any will 


| uſed to be granted to them,) et /i oporteat, ſays Linwood, he (hall 


Executor non 
compos. 


give ſufficient caution, To the ſame purpoſe Swinb. 6 part, pa. 
14. pag. 363, 364. To which Sir Bartholomew Shower added, 
that if an executor is non compos, the ordinary is not bound to 
grant probate to him, becauſe he hath an apparent diſability to eie 
cute the will, which ſtrongly reſembles this preſent caſe, 2. He 
ſaid, that if the executor refuſes to take the oath, this amounts fv 


a a refuſal of the office, and the ordinary may grant adminiſtration 


cum teſtamento annexo. Why then ſhall not the refuſal to g'* 
ſecurity amount to a refuſal of the office of executor ; ſince i 
is no poſitive law, that in ſuch caſe the ordinary ſhall adminiſter 
an oath, more than in this caſe that he ſhall demand caution 
3. He ſaid, that mandamus's are granted oftentimes, to compel 
granting of adminiſtration ; and rightly, becauſe they __ : 
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Danded u the a& of parliament, which' appoints the granting. 
n but one cannot find any precedents of IR 
Jamus, to compel the judges of the civil law, to execute their law, 
which ſeems to be the preſent caſe. | 


But againſt this it was argued by Mr. Nor#hey and Mr. Eyre, 
that a peremptory mandamus ought to be granted. For (by them) 
the return is not ſufficient, becauſe it is, quod conſtat, &c. which 
is no poſitive averment. Raym. 153. 2. They argued, that the See Stile 455. 
ogative court cannot in ſuch caſe require caution, for the ſame . 
reaſons that the court afterwards gave for the ground of their 5 
judgment, and therefore unneceſſary to be repeated. —_ 


Per Holt chief juſtice. Wills and teſtaments are of eccleſiaſtical Wills of eccle- 
conuſance, not by force of the civil or canon laws (for they bind N . 
law of the land. Then if the eccleſiaſtical courts proceed to in- <p 24 
large the power of the judge, contrary to that which the common 
law allows, the King's Bench will prevent all forts of encroach- 
ments. As if an executor be ſued in the eccleſiaſtical courts to pxecutor ſued 
make diſtribution, he not being reſiduary legatee; though that to make di- 
were allowed by the canon law, yet the King's Bench would ns” 
grant a prohibition to ſtay any ſuch ſait ; for all ſuits for diſtribu- 
tions were prohibited by the King's Bench, until the 22 & 23 Car, 2. 
cap. 10. made them lawful, Dr. Waller has not quoted any canon 
law, that the ordinary in ſuch caſe ought to take caution ; and the 
common law will not permit him, to exact ſecurity, for the in- 
ſolvency of the executor. For ſuppoſe in this caſe (as the fact is) Executor will 
the executor will not give ſecurity, and yet will not renounce the een 
cc, the ordinary cannot compel him to give ſecurity, 
What muſt be done? Though the refuſal of the oath amounts to a oath refuſed. 
refuſal of the office of executor (becanſe the oath is allowed by | 
the common law, for it is proper to take a promiſſory oath, that 
he will execute the office Luſty, which he is going. to execute) 
yet the refuſal to give ſecurity will not amount to a refuſal of the 
office of executor ; becauſe it is againſt common right, to require 
collateral ſecurity. Then the teſtament will continue in force, the 
ordinary cannot grant adminiſtration cum teſtamento annexo, and fo 
there will be a failure of juſtice, no body being capable to ſue the 
teſtator's creditors. One half of what one finds in L:nzwood is not 
the law of the land. And as to the caſe of religious perſons, ob- 
jected out of Linwood, he ſaid, that if a monk be made an execu- Monk made 


| tor,. he cannot accept the office without leave of his ſuperior ; executor. 
{ and then if the ſuperior gives him leave to be executor, without 


giving other collateral ſecurity, the ſuperior by his leave given is 
become ſecurity; and if the monk commits a devaſiavit, the ſuit 
| ſhall 
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hall be againſt the abbot and the monk, and the execution will be 
of the goods of the houſe. And Tarton juſtice agreed with Hy 
chief juſtice in omnibus. But Rokeby juſtice ſeemed to be of opi- 
nion, that the grievance in the preſent caſe would be properly re. 
medied by appeal. And he ſaid, that in the province of Vt ſe. 
curity was always given upon the granting of the probate of a will, 
without any diſpute made about it. Upon which a day was given 
to Dr. Waller , to certify the King's Bench, by producing prece- 
dents, whether the practice had been in the prerogative court to 
take caution in ſuch caſe. At which day no precedent of it being 
ſhewn, nor ſatisfaction thereof given to the court; Holt chief 
juſtice with the concurrence of the other judges pronounced the 
opinion of the court, that a "vine . mandamus ought to be 
granted in this caſe ; becauſe the eccleſiaſtical court cannot require 
caution in this caſe. 1, For when a man is made executor, no 
body can add qualifications to him, other than thoſe which the 
teſtator has impoſed ; but he ſhall be who, and in what manner, 
the teſtator ſhall judge proper. 2. The executor has a temporal 
right, of which he is barred by the refuſal of the probate, inaſmuch 
Executor can- as he cannot before probate ſue in Weſtminſter-hall. 3. There are 


vod ſue before n precedents in the canon law, to warrant this; and the practict 


On has been always contrary. And if any caſes happen, in which 


equity may be requiſite ; there is another channel here, where it 
runs, without reſorting to the ſpiritual court, v/z. chancery. A 
peremptory mandamus was granted. And note, Mr. Robert Eyre 
told me, that the lord chancellor Somers well approved this reſo- 


lution. | 


Jackſon ver/. Pigott. 


8. C. 1 Falk. A Aunpfit upon a bill of exchange. The plaintiff declares, that 

ee pe £. F. S. drew a bill of exchange upon the defendant dated the 
459 wp 

Bill acepted twenty-fifth of March 1696, payable within one month after; 

after it was that afterwards, viz. ſuch a day in April 1697 he ſhewed the bill 


Comal ve. the defendant, and he promiſed to pay it ſecundum tenorem ui 


| 12Mod. 410, Feclum billae praediftae. Non aſſumpſit pleaded, and verdict for 


212. the plaintiff. Sir Bartholomew Shower moved in arreſt of judg- 

Pf. 574 ment, that the promiſe was void, becauſe impoſſible to be pei- 
formed, the day of payment being paſt at the time of the ac 
ceptance of the bill, and ſo impoſſible to be performed ſecundum 
tenorem ct effetlum billae praedictae; all which appears upon 
plaintiff's declaration. To which Mr. Nerthey for the plaintiff an. 
ſwered, that it will amount to a promiſe, to pay generally. 
which opinion was the whole court. And Holt chief juſtice * p 
the diſtinction, where the day of payment is paſt at the * 
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the acceptance, as it was in this caſe, and where the day of pay- 

2 to come. In the former caſe acceptance to 5 Poe. 

rem et effeffum billae will amount to a general acceptance to 

pay the money; contra in the latter caſe. For in the former caſe 

i is impoſſible to pay the money as the bill appoints. But he ſaid, 

that it had been better in this caſe, to have declared of a general Declaration. 
-omiſe, without having reſtrained it by the fenorem et ectum 

}:lze. And (by him) in ſuch caſe the acceptance of a bill amounts 

to an expreſs promiſe to pay it. But (by him) if the plaintiff de- 

clares, Gt the acceptance was before the day appointed for the pay- 

ment, and that he accepted to pay it ſecundum tenorem et effettum 
billae praedictae; and it appears upon the evidence, that the accep- Evidence ra- 
tance in fact was after the day of payment; that would be againſt 3 
the plaintiff, Judgment for the plaintiff, e 


Rh _— 9 


Ovenant. The plaintiff declared upon an indenture of ſettle- Covenant, by 
ment upon marriage, by which the father ſettled certain lands pfhom ſable? 
to the uſe of F. S. for four years, and afterwards to the uſe of the 2 Ley. 2 
ſon for life, and then to the daughter for life, and then to the 1 Vent. 175. 
firſt, ſecond, Cc. ſons of their two bodies in tail, Cc. and the "pag 5 
father covenanted, that the lands ſo limited in jointure, after the Skin. 40. 
expiration of the four years, ſhould be, and for ever continue of 
the annual value of 200/. per annum; and the breach was affign- 
ed, that the lands were not of ſuch value. This action was brought 
by the ſon againſt the executor, who demurred to the declaration. 

And Mr. Ward took exception, that this covenant did but extend Expoſition of 
to the eſtate for life limited to the wife for her jointure, and then ſentences. 
the ſon cannot have an action. For the words [eſtate ſo limited 

in jointure | reſtrained it to this eſtate only; and the ſecurity muſt 

be intended to have been for the benefit of the wife only, to the 


end that ſhe might be certain of a jointure of ſuch a value. And 


OS OCD” 0-0 OW In mu ns m 


0 it cannot be intended, that the father meant to oblige himſelf to 

C F {ccure it to his ſon. And he cited Hob, 273, 329. 2 Saund. 413. 

hill | Allen 10. 2 Ventr. 140. caſes where covenants are reſtrained 

gy the intent of the parties. That the words [for ever continue] 

for | cannot be conſtrued, to make a perpetual covenant, but muſt have 
: ſome reſtriction ; and that which he had mentioned, ſeemed to be 


the moſt proper; and that if this conſtruction were not made, the 
Words ſo limited in jointure] would be idle and of no effect; 

for it does not appear, that there were any other lands compriſed 
in the deed, But Northey for the plaintiff argued, that the cove- 
nant 1s, that after the four years the lands ſhould be and continue 


of for ever, Ec. Now the ſon having by the limitation of the deed 
105 the next immediate eſtate after the four years expired, if this 
e of | covenant is not conſtrued to extend to him, it will be deſtroyed ; 


5 A ſince 
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ſince his eſtate commences immediately upon the expiration of the 


four years. Which Holt chief juſtice granted, and ſaid, that the 
words [lands ſo limited in jointure] were only a deſcription of the 
lands to which the covenant ſhould extend; and it is advan. 
tagious to the wife that the lands ſhould be of ſuch value to the 
ſon of her huſband, for ſhe may live in a more plentiful manner 


And as to the objection, that the words would be idle and of no 


effect, he anſwered, that notwithſtanding any thing to the con- 
trary appearing to the court, there might be other lands mention. 
ed in the deed; and if the defendant would have taken advantage 
of this exception, he ſhould have prayed oyer of the deed, to the 
end that it might have appeared, that there were no other land: 
compriſed ; for the . plaintiff has no need to ſhew more of the 
deed in his declaration, than concerns his caſe. And as to the 
Diverſity. extenſiveneſs of the covenant he took this difference, that it 
would extend to all eſtates raiſed by the deed. As if H. limits an 
eſtate to 4. for life, remainder to B. for life, remainder to the 
firſt, ſecond, &c. ſons of their two bodies, remainder to his own 
right heirs, with ſuch a covenant annexed to it, it will extend 
to the eſtates for life, and the eſtates tail; but if for default of 
iſſue of the bodies of A. and B. the reverſion deſcends to the 
collateral or lineal heir of H. he ſhall never take advantage of 
it, becauſe he is not privy to the conſideration of the deed, nor 
party to the deed, nor is his eſtate raiſed by the deed. But if in 
ſuch caſe the remainder had been limited to the right heirs of 4. 
or B. or of J. S. they might ſue upon this covenant, becauſe 
they had taken by the limitation of the deed, and are privy to 
it. Judgment was given for the plaintiff by the whole court. Ex 


relatione m'ri Jacob. 


Rex verſ. Bradford. 


R. Upton moved to quaſh an indictment, in which Bradferd 
_ qo war was indicted, for not curing the pox of J. S. in three 
Salk — p. weeks, contrary to the promiſe of the defendant, he being a phy- 


Indictment for 


25. In Bani- ſician; and the whole fact ſpecially ſet forth in the inditment, 


bum caſe. And it was quaſhed, nf, &c, by Rokeby and Turton juſtices, abjente 
Holt chief juſtice. | Tu OO GD | 
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Cook werſ; Harris. 
Intr. 10 Will. 3. B. R. Rot. 490. 


THE plaintiff brought debt againſt the defendant as aſſignee 
T of a term, being executor of the firſt leſſee; in which the 


plaintiff declared, that he demiſed a me ſuage to Jobn Harris for 


the term of twenty one years, rendering 601. per annum rent, et 


| quod paſtea, vi. primo Julii, totum refiduum termini praedicti an- 


nrum devenit per aſſignationem to the defendant; and this action 
was brought for rent due at the Micbaelmas following. The de- 
ſendant pleads, quod ante. diem ſolutionis redditus praedidti, aut 
aligua pars inde devenit debita, ſhe aſſigned fotum ſtatum, intereſſe, 
et terminum ſuum viginti et unius annorum, to J. S. viz. 29 Juni, 


| and that the aſſignee accepted it, &c. The plaintiff replies, that 


the defendant aſſigned fotum jus titulum flatum intereſſe et reſiduum 
dif termini ipfius Mariae (viz. the defendant) in narratione prae- 


| difla ſuperius ſpecificata et expreſſa, to defraud the plaintiff. The 


defengant rejoins, and traverſes the fraud. Upon which the plain- 


tiff demurs. And Mr. Northey took exception to the plea, becauſe 


it appears that the defendant aſſigned before the term was aſſigned 
to her by the aſſignment, of which the plaintiff declares ; but ſhe 
does not ſay, that ſhe aſſigned after. - Now it may be, that it was 
re- aſſigned to her again upon the firſt of July, which is very con- 
ſiſtent with her plea, and then ſhe ſhall pay the plaintiff his rent. 


hut if the plea had been, that after the defendant was aſſignee ſhe 


aſſigned, uz. ſuch a day, which in fact was before the day of the 
aſſignment to her mentioned in the plaintiff's declaration, there the 

vig. had been void, and the plea good. But contra, ſince the A repugnane 
words foft Mgnationem are not in the plea. And per Holt chief vide i 
Juſtice, this plea ought to have ſaid poſt- afſignationem ; for the de- — 
fendant muſt either traverſe the aſſignment mentioned in the pleaded in 
paintiff's declaration, or confeſs and avoid. And therefore here debt for rene 
if the plaintiff had not replied, this plea had been ill; but here the 1 


bPlaintiff has aided it by his replication, where he ſays, that the de- Replication 


tendant aſſigned totum jus titulum flatum intereſſe et refiduum diffi aid a vitious 
ernuni ipſus Mariae in narratione praedicta ſuperius ſpecificati, &c. * *. 
And (by him) the ancient method of pleading aſſignments was, 
©1rtute cujus the aſſignee entred and was poſſeſſed; but that is diſ- 


| ud now, for the aſfignee has the eſtate in him before entry, though 


not to bring treſpaſs. And (by him) if there be an agreement be- Treſpaſs. 


een the leflor and leſſee, that the leſſee ſhall pay the rent at the 


beginning of every year before hand; when the leſſee at the end of 
frſt year pays his rent (which he deſigns for the year following) 
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Rent when yet in judgment of law it is rent for the year paſt; and ſo the lefls. 
in judgment of law pays no rent for the laſt year of the term. 
Aſſignment Then Rokeby juſtice took exception to the plea, that it is not faid 
over pleaded that the plaintiff had notice of the aſſignment. And he ſaid, that 
rice. it was adjudged in the Common Pleas between Tovey and Pitch; 
3 Lev. 295. that in ſuch caſe there ought to be notice. See 2 Ventr. 274, 
3 Rep. 338. Note, Mr. Place told me, that he was in the Common Pleas when 
this caſe of Tovey v. Pitcher was adjudged ; and judgment was 
given by Pollexfen, Powell and Rokeby, that the leffor ought to 
have notice, contrary to the opinion of Ventris.] But Holt chief 
juſtice ſaid, that judgment of the Common Pleas was reverſcd in 
the King's Bench upon error brought, by the opinion of the whole 
court; which reyerſal: was grounded upon the reaſon of Walter 
caſe, 3 Co. 23, &c. Judgment was given for the defendar | 


: oY Yard ver/. Eland. 


s.C.12Mod. ASſumpſit. The plaintiff declares, that foraſmuch as the def. 


og dant was indebted to the plaintiff's wife as executrix of J. . 


exo for arrears of rent incurred in the life-time of J. S. the defendant 


| Carth. 462. aſſumed to the plaintiff, that in conſideration that the plaintiff x 


Bro. Execu- the ſpecial inſtance and requeſt of the defendant would forbear to 
1 Sal. 306. fue the defendant until Michaelmas next following, he would py 
Jenk. 79. p. the money to the plaintiff, Sc. and that the plaintiff aſſumption dl 
_ 5 the defendant fidem adbibens forbore to ſue, &c. until Mich Er. 
93. and avers, that his wife is alive, and that the defendant has not paid 
| the money. And upon nor afſumpfit pleaded, verdi for the plaintiff 
Huſband and And Gould King's ſerjeant moved in arreſt of judgment, 1. That 
wite join the wife ought to have heen joined, becauſe the huſband has thi 
| debt in right of the. wife, as ſhe is executrix; and then this promile 
will follow the nature of the debt, and ſhall be at:; and therefor 
the wife ought to be joined. The caſe in Telu. 84. and 2 Cro. 210, 
ſays, that it was ill for want of averment that the wife was alive; 
but it does not ſay, that it had been good if her life had been averred. 
And the caſe 1 Sid. 299. Tyrrell v. Bennet, is where the debt wi 
in the proper right of the wife; but here the original debt is due to 
the wife as executrix, and the debt when recovered: muſt be of! 
which could nat be, if the nature of the contract were altered, for 
then it would be a deva/iavit; and if it be not altered, the wik 
ought to be joined. But Mr. Carthew argued e contra. Of which 
opinion was the whole court, For per Holt chief juſtice, the vil 
could not be joined here, becauſe ſhe- is neither privy to the cs 
tract, nor the perſon to whom the money ought to be pai. 
If the money had been to be paid to the wife, there might 
have been ſome reaſon to join her with the huſband. * - 
ö „„ a 
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entred by virtue of a power reſerved to 
| Verſes the eviction. The defendant demurs. And Holt chief ju- 


e 
8 


aſſumes to B. to pay money to C. upon good conſideration, C. 

may have an action againſt A. for this money. But here the pay- who man 
ment was appointed to be to the huſband, and reaſonably; for by baue h. 
the marriage the whole adminiſtration devolves upon him, and he £ 


might have releaſed this debt, and therefore forbearance by him is Releaſe ofthe 1 


a good conſideration to maintain gſumpſit. But a recovery in this "bd. 
action would make a new contract, which would amount to a de- pruajevir. 
vgſlavit. (For it will not be aſſets of the teſtator's eſtate; for if [nes ld 
the huſband dies before execution ſued; the executor or admini- 

ſtrator of the huſband, and not the wife ſhall ſue execution; and 

it will not be like a recovery by both of them.) And then the 
huſband will be chargeable to pay out of his own eſtate as much as 
he has recovered ; but the old debt cannot be extinguiſhed until the xxioguiths 
money be paid to the huſband ; for the promiſe is only a more ſub- mot of a 
ſtantial ſecurity, or rather another ſecurity, for the debt; but it 
cannot extinguiſh it, becauſe it is of an inferior nature. But it 
might be a queſtion, if the wife died after judgment in this action, Queſtion. 
and before execution, by what means a man might make his aſſets ; 


| for it has been adjudged, that where an adminiſtrator recovered in 
rover for goods, and before execution the adminiſtration was re- 


pealed, the defendant maintained audita guerela. If an executor ſub- 
mits to an award, it is a devaſtavit after the award made. 21 H. 7. 29. Devafavit. 


| If a woman executrix marries a man, who commits a devgſtavit, 


it is a devaſiavit in both, arid upon devaſtaverunt returned, judg- 

ment ſhall be againſt them both ; and if the huſband dies, it ſhall 

ſurvive againſt the wife. Then ſerjeant Gould took another ex- 

ception, that it is not averred, that when the defendant deſired a Avermeat. 


| day of payment, the plaintiff conſented to give it him; but it is 


only ſaid, quod aſſumption! fidem adbibens he forbore ; ſo that the 
defendant might remain in fear all the time, and then the confide- 
ration fails, But to this it was anſwered by the court, that it is 
averred that the plaintiff forbore, &c. which is ſufficient conſent. 


| Judgment for the plaintiff, 


Buſhell ver/. Lechmore. 


8 for non-payment of rent. The defendant pleaded : 


eviction, and concluded with a traverſe, that he at any time 


| enjoyed the land from the time of the eviction until the day upon 


which the rent became due. The 8 replies, that he 
im in the leaſe, and tra- 


took exception to the plea, that the traverſe was immaterial; Immaterial 
but yet he was of 4 that it would not vitiate the plea; be- age _ 
cauſe where a traverſe is immaterial, the adverſe party is not ex- gemwrer. 

. — 18 _ cluded 


370 NIIch Term 10 Will 3. 


'Traverſeupon cluded from an anſwer, but may reply, and traverſe the materia 
v1. 350, Part of the plea. And therefore this is aided by the general de- 
Poph, 101. murrer. But if it had been ſhewn for cauſe upon a ſpecial de- 
Cro! El. 418. murter, it had been ill. But then he was of opinion, that the 
Mo. wod.  . traverſe in the plaintiff's replication was an anſwer to the defendant; 
2 And. 151. plea; and then the defendant, by not taking iſſue, has vitiated his 
Hutton 97. plea, for whether the plaintiff entred by virtue of any power, or 


* £2 


Ante 121. 


.Carth.166.99. Whether he was a mere treſpaſſer, if the defendant was not evicted, it 


1 Vent. 248. will be no ſuſpenſion. of the rent. Judgment for the plaintiff, Ex 
Suſpenſion of rel. m'ri Jacob. | ; e + "SP 


rent. we 
Contra, 1 Roll. 


e at Job * | ver Long. | Mg 


8. C. 1 Salk. 1 plaintiff brought an action upon the caſe againſt the de- 
Carth. hes: - fendant ; and declared, that the defendant 21 pril ꝙ mil.; 
| ia a etected a wall, which Ropped the ancient lights of the plaintiff; 
Recovery in a'>* P | Fg! P 

former action houſe, Cc. The defendant 1 that the plaintiff 1 7 4 an- 
3n bar. other action in Eaſter term laſt paſt, for the erecting of this wall 
21 the firſt of October before, and recovered; and avers, that it was 


4 Rep. 45. for the ſame erectipg, c. The plaintiff demurs. And judgment 


21 5, for the defendant. For though he might have another action for 
Mo. 762. 


2 Leo. 129. the continuance, yet he cannot have another action far the ſame 
Cro. El. 402. erection. Judgment for the defendant. 


Cro. Jac. 2312 


Rex werſ. Gall. | 
8. C. 1 Salk. A N information was exhibited againft the deſendant upon the 
| 24a] 465. ſtatute of 5 & 6 Ed. 6. cap. 14. par. 9. fot having bought 


Pardon. live cattle, and having fold them 1.74 not having depaſtured 
Sty 340. them five weeks in his own paſture, &c, Upon not guilty plead- 
2 Kal 246 ed, a ſpecial verdict was found, in which the act of general pat 
1 Sid. 300. don 6 & 7 Will. 3. cap. 20. was found, Hy which all offenſes (es- 
Jo 193. cept thoſe thereafter excepted) committed before the twenty-ninth 
3 lf ky of Atril 1695, were pardoned; then follows an exception (upon 
191. which the queſtion in this caſe aroſe) of all offenſes committed 
1 Cro. 112. contrary to any ſtatute, or to the common law, for which apy in. 
formation, &c. at any time within two years next before the dif 
of aſſembling and holding of the ſaid parliament, or at any ume 
ſince, had been commenced or ſued, &c, in any of his majeſtit 
courts at Weſtminſter, &c. and is depending and remaining to be 
proſecuted, &c. and the jury find, that no information was com 
menced, &c. or depending, &c. againſt the defendant for this 
fenſe at the day o aſſembling and holding of the faid parliamen 
nor within two years before; but that this information was 3 
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nee 2 wel againſt the defendant afterwards, and Je he 
twenty-ninth of April 1695, and was then depending; and if 


this offenſe be pardened, then they find the defendant not guilty, | 
Ind if not, then guilty, Sc. And it was argued by Sir Berbel Expoſition of 


mw Shower for the defendant, that theſe relative words in the x- ſeneuces. 


ception, VIS, at any time ſince, Sc. ſhould be expounded to refer 
to the firſt day of the aſſembling and holding of the parliament, 
which is the firſt day of the ſeſſion, at which time this atute by 
relation was a law, for the judges cannot take notice of the time 
when it paſſed the royal aſſent. 1 Sid. 310. And therefore fince 
the ſeſſion begun the twelfth of November 6 Will. 3. and at that 
time there was not any information depending, the defendant was 


not by the exception exempted from the benefit of the pardon 


But apainſt this it was argued by Mr. Northey for the 

that ard an act ſhall by mar * to telate to the par 10 
day of the ſeffion, yet that does not hold when thiere is a pa ten- 

lar day mentioned, in which caſe the relation of the 8 fs is con- 

fined to ſuch a day. Pld; 79. B. Bro. periigment, 86. Hob. 222. 

And he cited ſome caſes, where things dene in the term mal not 

relate to the firſt day of the term. 1 Syd. 373, 432. and 4 C. 78. 

Hynde's caſe. A deed inrolled generally of deb a terin a | 


-averment be tied to the particular day ups = which it was 


led. Then fince the twenty-Hinth of Abri — 7 — by the f 


liament, for the time to ** the pard HR Sheer and * 


the at, by mentioning any hes and which terhaitis 
proſecuted, ſhews that it refvts to andthet tine Bite the | 

of the ſeſſion, that ought to be underſteod of the 8 in 12 

April to which the pardon extends; and more eſpecially fince the 

ſame clauſe of exception reſers as to another particular to the 22 

tieth of pril. Of which opinion was the whole cburt. Aud 

they held, that the exception ought to be taken a8 geitetaſly, ind 

as large, as the purview; for the parliarrevt could never de 

that Hh of ſhould extend to pardon 6ffenſts until the twenty- 

ninth of April, and that warn ea their Exception, Which 

reſtrains it from purdoning thoſe Whieh they thought thWorthy of 

their pardon, ſhould be ie ſbert, and that ſüch ould be un- 

puniſhed. Wherefore they held Sir Bartume u; ——y con- 

ſtrockion abſurd, and for this reaſon were all o protiotrhie 

judgment againſt the defendant. But their andth excepion Was Motion in ar- 

ſtarted by the defendant's counſe in ärfeſt of judgment; that in ref of jud 


| this caſe no information will lie in the King's Bend fot this 6f- aber“ 


tenſe; becauſe by 21 Fac. 1. cp. 4. it is enäcted, that all infortita- argued. 
tions, Ee. upon penal ſtatutes fhall be ptoſecuteſ before juſtices of l, © 4: 
Me, ß prixe, off and terminer, ahd gioledelivety, and juſtices dannen, 


ct, Be, having power to inquire, Nr ind de rüftbe Wem: Pd : 


not in the ound of Whine, nor ih". other place, . RIC 
4 


t King's Bench. 
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that if ſuch proſecution ſhould be in any aches Plate, 1 N F 


be void. And therefore ſince power is given by the act 5 & 6 
Edu. G. to the juſtices of peace, to inquire of ſuch offenſes at their 


ſeſſions, this . proſecution by the ſtatute 21 Jac. 1. is abſolute 


void. But it was argued by Mr. Wells for the King, that this caſe i 


different from all other caſes upon penal ſtatutes. For by him, 


How jaſtices 
Of peace may 
proceed upon 
5. & 6 £dw. 6. 
cap. 14. par. 
1 


1. Though the ſtatute 21 Fac. 1. appoints the proſecution of of. 
fenſes againſt penal ſtatutes to be before - juſtices of aſſiſe, of the 


peace, &c. yet the ſtatute extends only to ſuch things whereof the 


ſaid courts had conuſance before, 2. It extends only to ſuch 
things, whereof they might inquire before by verdict of twelve 
men. Now this offenſe, for which the information is exhibited 
againſt the defendant, was not an offenſe at common law]; then the 
juſtices of peace cannot have any other juriſdiction than that 
which is given them by the ſtatute ;- but the ſtatute 5 & 6 Edu. b. 


Cap. 14. par. 10. does not give them power to inquire by verdic 


of twelve men or a jury; but it gives them power to proceed in a 
ſummary way, by examination of two juſtices ;. for the ſtatute givs 
them power to make proceſs, as though they had power to try ty 
inquiſition ; which is a plain, intimation, that they had not power 
to.try by inquiſition. 2. The words are, that they. ſhall inquire, 
hear and determine, &c, by inquiſition, preſentment, bill or in- 


formation, before them exhibited, and by examination of two law- 


ful witneſſes ; or by any of the ſame ways or means, &c. Now 
the words hear and determine ought to be applied to the exami- 


nation of two witneſſes; for it would be abſurd to ſay, that they 


ſhould hear and determine upon inquiſition,, for that is only 4 
bare accuſation. Then they not having power to proceed to the 


examination of theſe offenſes by jury, the ſtatute of 21 Jac. 1. 


does not extend to them; and therefore the information well lies. 
But if the words of the ſtatute had been [hear and determine 
generally, that would have been underſtood by verdict, &c, 
Sed non allocatur. For per Holt chief juſtice the word I 
disjoins the intire ſentence, and therefore the juſtices may pro- 


| cecd by any of the ſaid methods. And the whole court were af 


3 Lev. 71. 


opinion, that this information was reſtrained by 21 Jac. 1. cc. 
4. And Holt chief juſtice faid, that he was of opinion, that 
actions of debt upon penal ſtatutes were within the 21 Jac. 1. 
cap. 4. though it was otherwiſe adjudged between Barnes and 
Hughes, 1 Ventr. 8. And Hale chief juſtice was of the ſame op- 
nion with Holt, and thought that there was no difference between 


an action of debt upon a penal ſtatute, and an information, 


being only different ways of proceeding to recover the penalty, 
for that may be as well recovered before juſtices of peace by i- 


formation as by action of debt. But Rokeby and Turton juſtices 


ſaid, that informations in the name of the attorney general weft 


with- 
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of juſtice, if the ſuperior courts are abridged from intermeddling. 1 
And though in the preſent caſe both the buying and the ſelling 
were in the ſame county, that will not alter the Jaw. And he 
cited Latch 192. as in point, 3 & 247. And to the end that in 
this vacation the law, as well with regard to informations as to 
actions of debt upon penal ſtatutes, might be ſettled by all the 
judges, this caſe was adjourned till the next term. And Holt chief 
juſtice ſaid, that the ſtatute 21 Tac. 1. cap. 4. principally aimed at 
the court of Star-Chamber, which at the time of the making of the. 
act had aſſumed an exorbitant juriſdiction. Adjournatur, And af- 
terwards, as Mr. Robert Eyre told me, the matter was com- 


Hil. 10 Will. 3. Holt reported the opinion of all the Judges to 
the ſerjeants to be, 1. That debt would not lie in the King's Bench 
for a common informer, unleſs the cauſe of action aroſe in Middle. 
ſex; and then it would lie in the King's Bench. 2. That where a 
remedy is given by debt, &c. by ſubſequent ſtatutes, in any court 
of record, the act of. 21 Fac. 1. will not extend to it, for they are 


| 4 repeal as to this purpoſe of the ſtatute 21 Fac. 1. But (by him) 


where a ſubſequent act gives a popular action, it ought to be brought 

in the proper county within the equity of 21 Jac. . 
There was a caſe between Danby and Lavers Paſcb. 8 Will." z. 

C. B. Debt for for exerciſing the trade of a coach- ma- 


| ker, not having ſerved an apprenticeſhip, &c. according to 5 Eli. 


cap. 4. Nil debet pleaded. Verdict for the plaintiff, And motion 
was made in arreſt of judgment, that debt does not. lie by 
21 Jac. 1, cap. 4. but the penalty ought to have been ſued for be- 


fore the juſtices of aſſiſe, &c. Sed non allocatur. For per curiam, 
debt lies in ſuch caſe in the common pleas; for otherwiſe the ſta- 


tute 21 Jac. 1. would be conſtrued, to take away all actions of 


Lede. Ge. which was not the intent of the act. But then judg- 


ment was ſtayed until, &c. becauſe it was a queſtion to the court, 


Whether 
Four woes of a coach-maker was within the ſtatute of 


*. 


5 C T Savill 


ce of neither county can proceed; which would make a failure Failure of . 
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Savill ver/ Roberts. 
Intr. Trin. 9 Will. 3. B. R. Rot. 724. 


8. C. 12 Mod. Llielmus tertius Dei gratia Anghae Scotiae Franciae et Hiler. 
5 C. Sk. miae rex. fidei defenſor, Gc. diletto et fideli ſuo Georgio Tray 
3. militi capitali juſticiario ſuo de banco ſalutem. Quia in records & 
5 Mod. 405. proceſſu acetiam in redditione judicii, quae fuit in curia noftra coran 
Carth. 416. < ohis ef ſociis veftris juſticiariis noſtris de banco inter Yacobum Reber!; 
Error upon et Willelmum Savile nuper de Mexbrough in comitatu, Gc. armige. 
C. B. rum de quadam tranſgreſſione ſuper caſum eidem Jacobo per praęfalun 
10 Mod. 217. Willelmum illata, ut dicitur, error intervenit manifeſtus ad graue 
12 Mod. 257. damnum ipſius Willelmi, ficut ex querela ſua accepimus ; Nos err 
: wu rem, fi quis fuerit, modo debito corrigi, et partibus praedittis plenan 
cet celerem juſtitiam fieri, volentes in hac parte, vobis mandamus, 

i judicium inde redditum fit, tunc recordum et proceſſum praedicbe 

cum omnibus ea tangentibus nobis ſub figillo veſtro diſtincte et apert: 

mittatis et hoc breve, ita quod ea babeamus a die paſchae in quindecin 

dies, ubicungue tunc fuerimus in Anglia, ut inſpectis ma; er pro- 

ceſſu praedictis, ulterius inde pro errore illo corrigendo fieri faciamu, 

quod de jure et ſecundum legem et conſuetudinem regni noſtri Anglia 

Fuerit faciendum. Teſte meipſo Weſtmonafterium decimo ſexts 

die Februarii anno regni noſtrs nono. ; "0g 


 Reſponſio Georgii Th rely militis capitals juſliciarii | infra m. 


Recordum et proceſſum loquelae unde infra fit mentio cum omnitus 

ea tangentibus coram domino rege ubicunque, &c. ad diem infra cm- 

tentum mitto in quodam recordo buic brevi annexo, prout interius mths 
HPraecipitur. Geo. Treby. ; 19 4-1 


Placita irrotulata aud Weſt monafterium coram Georgia Treby 1. 


lite er ſociis ſuis juſticiariis de banco de cermino ſanctae trinitats 


anno regni domini Willelmi tertii Dei gratia Angliae Scotiae Fraxciat | 


ct Hebermae regis dei defenſoris, &c. oftavo. Rot. 1737. 


Der . fl. Willelmus Savile =o de Mexbrough 372 

caſe for mali - ö 1 i | 0 1 

3 praedifto armiger attachiatus fuit ad reſpandendum Taco 

ally — de placito tranſgreſſionis ſuper caſum, &c. Et unde idem Jacabuu 

curing a man ger Robertum Darwent attornatum queritur, quad audidu 

2 2 dicted ems Savile, machinans et nequiter et malitioſe inten- ipfh | 
Jacobum minus rite praegravare ac eum variis laboribus et 


=D, =. > % > 


| froctexts | 


En 
1 
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28 
— colore juftitiae & legis proceſſus defatigare opprimere & — 
Tktipliciter dammificare, fine cauſa rationabili, ex malitia ſua prae- 
cogitata apud Barneſley in comitatu praedicto apud generalem quarte- 


alem ſeſſios cis domini regis tentam per adjournamentum ibi- 
= _ le Weft 255 in colltatu praedicto quinto decimo die Ofto- 


tris anno regni domint regis nunc ſeptimo coram Georgio Cooke baro- 
netto, Michaele Wentworth, Willelmo Lowther militibus, Roberto 
Monkton, Godfrido Boſunle, Richardo Nettleton, Jobanne Brad- 
ewe, Nonus Parker a geris, et aliis juſticiariis dicti damini 
"regis ad pacem in le Weſt miding in dicto camitatu conſervandam nec 
non ad Kaus felonias 'tranſgreſſiones er alia malefatta in t Weſt 
riding comitatus praedifti perpetrata audiendum et terminandum .af- 
\ſignatis, Gc. ipſum Jacubum Roberts er qugſdam Richardum Offerton 
generoſum, Millelmum Shertcliffe, Thomam Middleton, Samuelem 
| Roberts, Ellenam Roberts viduam, Thomam Roberts, Richardum 
' Holden, Thomam Sheepſhanke, Antonium Hendley, Jonathanem Croſſe, 
 Georgium Sbeepſbanke, Antonium Roberts, aminum Nicholſon, 
et uxorem ejus, Georgium Litt „ Joſephum Dell et 
Jmarbauem White, per nomina Richard. Offerton außer de Skirburgh 
in comitatu praedicto generofi, Willelmi Shertcliffe nuper de eadem 
laborer, Thomae Middleton nuper de Mexbrough in comitatu prae- 
dicko laborer, Samuelis Roberts nuper de Beneby in comitalu prae- 
difto laborer, praedicti Jacobi Roberts nuper de eadem laborer, Elle- 
nae Roberts nuper de eadem viduae, Thomae Roberts nuper de eadem 
luer, Jmathonis Craſſe aper de Shirburg in comitatu. procditt 
| laborer, Georgii Sheebſhanke nuper de Beneby praedicta laborer, 
Anti Roberts nuper de cadem laborer, Benjamini Nicholſon nuper 


| Me _ et 4 | ,; 7% Be a D * 

| fer rburgh praedicta laborer, Dell nuper Beneby 

praedicta fs an r White —— de eadem laborer, de eo 
qued ipf ſecundo die Octabris anno regni domini Willelmi tertji N 

gratia nunc regis Angliae, Ce. ſeptimo vi et arms apud Bene 

precdiflam in le Weſt riding comitatus praedicti riotaſe routofe illicit 

| et injufte ſeſe aſſemblaverunt et congregaverunt, et adtune et ibidem 

otoſe et routoſe obſtupaverunt cum quibuſdam poſtibus pagulis et ge- F 

eh ha? decimis granorum et foeni ipfius Willelmi - Savile a wills 

de Beneby praedifta uſque ad villam de Mexbrough praedifiath, 


ita quod idem Willelmus Savile cadem via ficut pracantea gaudere 
Non 


poſit; er alia enormia eidem Willelmo Savile intulerunt ad 
grave damnum ipfius Willelmi et contra. pacem dicti damini regis 
une Coronam et dignizatem ſuas, necnan contra for mam Patuti, 
Cc. falſo indictari maliticſe fecit et procuravit, 'ac_indiftamentum 
lud verſus ipſum Jacobum Roberts. falſo et malitzoſe proſecutus 
uit ct proſecutum eſſe cauſavit, quouſque idem Jacobus Roberts po- 
ſea ſcilicef ad generalem ſeſſionem quarterialem pacis dicti damini 


7. gls 


# 
2 


r 


Mich. Term 10 Will. 3 


Proat patet 
per recor- 
dum, &c, 


Poſlea. 


regis tentam in et pro le Weſtriding comitatus praedicti apud Pontefra8 
vicgſimo primo die Aprilis anno regni domini noſtri Willelmi tertii Dei 


grutia nunc regis Angliae, &c. cctavo coram Henrico vicecomit- 


Downe Lionello Pilkington baronetto et aliis ſociis ſuis juſticiarii: 


dicki domini regis ad pacem in le We riding in comitatu praedifty 
conſervandam, necnen ad diverſa felonias tranſgreſſiones et alia male. 
fatia in le Weftriding comitatus praedith perpetrata audiendum et 


terminandum afſiznatis, debito modo ſecundum legem et conſuetudinen 
hujus regni Angliae inde acquietatus fuik | And then he lays it 


for procuring him to be indicted by another indictment for a riot 


committed in the ſame manner the third of'Oober, &c. as aforeſaid,] 


Quorum quidem praemiſſorum praetextu idem Jacobus Roberts ny 


ſolum in bonis nomine fama credentia et aeſitmatione ſuis praedifl; 


guibus prucamtea gaviſus fuerit magnopere laeſus ac in diverſis negi- 
tiis licitis et honeſtis agendis multipliciter impeditus exiſtit, werum 
etiam idem Jacobus valde graves et arduos labores ſubire et diverſs 
denariorum ſummas pro acquietatione ſua praodicta et ejus exonora- 
tione in bac parte expendere et erogare coactus et compulſus fuit, al 
damnum ipfius Jacobi Roberts viginti kbrarum, Et inde producit 


ſectam, GW. 


Ft proediftus Willelmus Savile per Willelmum Allabie attirnatun | 
ſuum venit et defendit vim et injuriam quando, &c. et dicit quod ifſe 


in nullo eft culpabilis de praemiſſis praedidtis ſuperius et impoſſtis prout 
praedictus Jacobus ſuperius verſus eum queritur ; Et de hoc ponit ſe 
ſuper patriam, et praedictus pap” famliter. Ideo praeceptum ef 
vicecomiti, quod venire faciat hic a die ſanctae trinitatis in tres ſep- 
timanas duodecim, &c. 5 io quos, Ec. qui nec, &c. ad recogniſcen- 
dum; &c. quia tam, &c. Ad quem diem jurata inter partes de 
praedicto placito pofita fuit inde inter eas in reſpectum uſque ad hun: 
diem ſcilicet a die ſancti Michaelis in tres ſeptimanas tunc proxine 
ſequen. niſi juſticiarii domini regis ad affiſas in comitatu pratdich 
capiendas afſignati per formam flatuti, &c. die ſabbati viceſmo quinio 
die Julii proxime praeterito apud caſtrum Eborum in comitatu prae- 
ditto 2 venerint, &c, Et modo hic ad hunc diem venit pracdictus 
Jacobus per attornatum ſuum praedictum et praefati juſticiarii al 
affiſas coram, &c. miſerunt hic recordum ſuum in haec verba. P'jit2 
die et loco infracontentis coram Edwardo Ward milite capitali 0, 

ſcaccarii domini regis et Jobanne Turton milite uno juſticiarirun 
difti domini regis ad placita coram ipſo rege tenenda affignatorum fu. 
flictariis iffius regis ad afſiſas in comitatu Eborum capiendas d- 
natis per formam flatuti, &c. venit infranominatus Jacobus Robert 
per attornatum ſuum infracontentum, et infraſcriptus Willelmus Savile 
licet folemntter exactus non venit ſed defaltam fecit; Ideo jurata unde 
infra fit mentio capiatur verſus eum per defaltam et juratores jurats* 


illius exacti quidam eorum, viz. Samuel Midgley Willelmus me 2 
| 2 | 
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adult arſden Abrahamus Haigh Robertus Taylor Richardus 
E Shaw Johannes Telborne et Johannes Pilling 
cenjunt et in jurata illa jurati exiſſtunt; Et _ refidut juratorum 
guſdem juratae non comperuerunt, ideo ali de circumſtantibus per 
Ucecomilem comitatus praedicti ad hoc electi ad requifitionem praedittt 
Jacobi Roberts ac per mandatum Juſticiariorum praediclorum de nevo 
ofponuntur, quorum nomina panelio infraſcripto Mlantur ſecundum 
| formam fatuti in hbujuſmodi caſu nuper editi et proviſi; Ac juratores 
fic de novo appgſiti, VIZ. Thomas Ward Willelmus Pulleine et Jo- 
hannes Prieſt, exafi fimiliter veniunt, qui ad veritatem de infra- 
cintentis fimulcum aliis juratoribus praedictis prius impanellatis et 
juratis dicendam eleftt triati et jurati dicunt ſuper ſacramentum ſuun, 
ud praedictus Willelmus Savile eft culpabilis 1 interius 
ei inpoſtis modo et forma prout pr aedictus Jacobus interius verſus 
eum queritur, et aſſidunt damma ipſius Jacobi occafione infraſcripta 
ultra miſas et cuſtagia ſua per ipſum circa ſetam ſuam in hac parte 
| appofita ad undecim libras, et pro miſis et cuſtagiis illis ad quadra- 
ginta folidos : Et quia juſticiarii bic ſe adv fare volunt de et ſuper 
fraemſſis, priuſquam judicium inde reddant, dies datus eft praefato 
8 Jacibo bic uſque in oftabas ſancti Hilarii de audiendo inde judicio 
| ſus, eo quod 11idem juſlictarn hic inde nondum, &c. Ad quem diem 
| wenit bic praedictus Jacobus per attornatum ſuum praedictum. Et 
| ſuper hoc viſis praemiſſis et per juſticiartos hic plenius intellectis, 
Confideratum eft quod praedictus Jacobus l er verſus praęfatum judgment. 
Willlmum damna ſua praedicta ad treſdecim libras per juratores prae- ” 
ates in forma praedicta aſſeſſa, necnon decem et ſeptem libras eidem 1 
Jacobo ad requifitionem ſuam pro miſis et cuſtagiis ſuis praedictis per 9 
curiam hic de incremento adjudicatas, quae quidem damna in toto ſe . ' 
_—_ ad triginta libras; Et praedidtus Willelmus in miſeri- 
cerdia. 6 


The ſingle queſtion of this caſe was, if A. procures B. falſly and 
maliciouſly to be indicted of a riot, upon which indictment B. is 
acquitted ; whether B. may have an action againſt A. for fo falſly 
and maliciouſly procuring him to be indicted? And after verdict 
for the plaintiff, this was moved in arreſt of judgment by ſerjeant 
Lutwyche for the defendant. And it was argued by ſerjeant Wright 
for the plaintiff in Micbaelmas term 8 Will. 3. C. B. And after 
having been argued two or three times at the bar of the court of 
Common Pleas, the judges in Hilary term 8 Will. 3. pronounced 
their opinions in ſolemn arguments. And Nevill-and Powell juſtices 
eld, that the action would well lie. But T; reby chief juſtice was 
opinion againſt the action. Whereupon judgment was entred 
tor the plaintiff, Upon which error was brought for the defendant 
8 B. R. And it was argued by Sir Bartholomew Shower for the 
P=intiff in error, and by myſelf for the defendant, Hil. 9 Wil. 1 

| "SJ | | B. R. 
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B. R. and by Mr. Hall for the plaintiff, and Mr. Northey for the 
defendant, Paſch. 10 Will. 3. B. R. And now in this term 16 
chief juſtice pronounced the reſolution of the court, that the action 
would well lie; and therefore all the court was of opinion, that 
the judgment ought to be affirmed. And Hoir chief juſtice fad 
that this point is not primae impreſionis, but that it has been much 


ns op fo os | 


Damages to 


unſettled in Meſiminſter- Hall, and therefore to fet it at reſt is at this 


time very neceffary. And, 1. he ſaid, that there are three for; 
ſupport an of damages, any of which would be ſuffieient ground to ſupper 
e BY this action. 1. The damage to a man's fame, as if the matter 


whereof he is accuſed be ſcandalous. Ye. 46. 2 Cre. 32. And 


this was the ground of the cafe between Sir Andreu Henley and 
Dr. Bur/tall, Raym. 180. But there is no ſcandal in the crime 


2. Damage to for which the plaintiff in the original action was indicted. 2. The 


the perſon, 


fecond ſort of damages; which would ſupport ſuch an action, ar 
ſuch as are done to the perſon ; as where a man is put in danger to 


| loſe his life, or limb, or liberty, which has been always allowed 


a good foundation of ſuch an action, as appears by the ſtatute 4 
conſpiratoribus (in the printed book ſaid to be made 33 Edw. 1. bit 
in fact it was made 21 Edw. 1, as my lord Cote obſerves, 2 h, 


' $62.) where the parliament deſeribes a conſpirator, and the ftatute 


of Weſtm. 2. cap. 12. which gives damages to the party falſly ap- 


pealed, reſpectu habito ad impriſonamentum et arreflationem curprri, 


and alſo ad infamiam ; but theſe kinds of damages are not ingre- 


3. Damage to dients in the preſent caſe. 3. The third ſort of damages, which 
che property. will ſupport ſuch an action, is damage to a man's property, 4 


where he is forced to expend his money in neceſſary charges, to 


acquit himſelf of the crime of which he is accuſed, which is the 
preſent charge. That a man in ſuch caſe is put to expenſes is 
without doubt, which is an injury to his property; and if that i- 


jury is done to him maliciouſly, it is reaſonable that he ſhall hat 


an action to repair himſelf. And though this doctrine has been 
queſtioned lately, it was always received in ancient times. 3 Ec. ;. 
19. 3 Aſiſ. pl. 13. 7 Hen. 4.31.a. 11 Hen, 7. 25, 20. Eitel. 
nat. br. 116. Stile 379. Atwood v. Monger, But it was objefes 
at the bar againſt theſe old cafes, that they were grounded up 
a conſpiracy, which is of an odions nature, and therefore ſufficient 
ground for an action by itſelf. But to this objection he anſwered, 


Conſpiracy that conſpiracy is not the ground of theſe actions, but the damages 
—5 _ done to the party; for an action will not lie for the greateſt col 
ground for ſpiracy imaginable, if nothing be put in execution. 9 0. $7. 
an action. . Jones 93, but if the party be damaged, the action will le. 


From whence it follows, that the damage is the ground of the 


action, which is as great in the preſent caſe as if there had been 3 


conſpiracy. And Fitzh. nat. br. 114. 6. fays, that where two 

cauſe a man to be indicted, if it be falſe and malicious, he fball om 

| 8 conſp- 
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conſpiracy; where one, he ſhall have caſe: ſo that the actions are 
founded upon one common foundation, but the number of the 
parties defendants determines it to the one or to the other. 2. Though 
in the old books ſuch actions are called conſpiracies, yet they are 
nothing in fact but actions upon the caſe, For conſpiracy (to Writ of con- 
ſpeak properly) lies only for procuring a man to be indicted of Fil i* 
' treaſon ar felony, where life was in danger, Fitzh. nat. bre. 116. 4. 
[Note, Treby chief juſtice was of the ſame opinion in C. B.] And 

| if ſuch an action be ſued againſt two defendants for procuring a man 

to be indiged of a ſmaller offenſe, though the word conſpiraverunt 

| be in the writ, yet if ane of them be acquitted, the other may be 

found guilty. 11 Hen. 7. 25. 2 Jnft. 502, 1 Saund. 228. 1 Roll. 

Sr. 112. Contra, of a proper action of conſpiracy ; for there if 

the one be acquitted, no judgment can be given againſt the other. 

But conſpiracy, though it be nat put in execution, is a crime, and 

| is puniſhable in the leet. But in an action for a conſpiracy no vil- 

lainous judgment (hall be given, unleſs the life was endangered by 

that conſpiracy ; and therefore where it is brought for a treſpaſs, 

it is only an action upon the caſe. | 


* 
2 
- 
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Objection. The opinion of the judges in the caſe of Sir Andrew 
Henley and Dr. Burſtall, Raym. 180. was, that no action will lie 
for falſly and maliciouſly procuring a man to be indicted of a treſ- 
paſs. He ſaid that he remembred that they were of ſuch opinion, 
and denied the caſe of 7 Hen. 4. 31. But to that he anſwered, 
that though he had a great regard to what the judges then ſaid, for 
| the court was then compaſed of very knowing men, yet that opi- 
nion was not judicial, for ſuch matter was not then in queſtion. 
But in this caſe if -the d jury had found ignoramus, no action nor an re- 
had lain againſt Savzle for preferring the bill, becauſe Raberts had turned to an 
| not been impriſoned, nor ſcandaliſed, nor put to expenſes, A 


| Objection, Such actions will diſcourage proſecutions, and there 

| 15 no more reaſon that an action ſhould be maintainable in this caſe, 

| than where a civil action is ſued without cauſe, for which no action 

| ill lie, If a man ſlanders another by ſuing of an action in a pro- 
per court, no action will lie for it. 2 R. 3. 9, 10. Keil. 26. 

Anſwer. There is a great difference between the ſuing of an action 

mal ciouſly, and the indicting of a man maliciouſly. When a man 

ſues an action, he claims a right to himſelf, or complains of an in- 

jury done to him; and if a man fancies he has a right, he may ſue | 

| mation, 4 Co. 17. makes a difference, that if a man calls A. who 

| 's heirat law to B. a baſtard, A. may have an action againſt the 

man ; but if the man Gays A. is a baſtard, and I am heir to B. no 

action lies. If then the law will permit a man to make a falſe claim 

ut of a court of juſtice, a fortiori when he proceeds to aſſert his 

„„ right 
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oy 


For ſuing an 
action. 


— a — 


right in a legal courſe. 2. The common law has made proviſion 
to hinder malicious and frivolous and vexatious ſuits, that eyery 
plaintiff ſhould find pledges, who were amerced, if the claim wi 
falſe; which judgment the court heretofore always gave, and then 
a writ iſſued to the coroners, and they affecred them according to 
the proportion of the vexation. See 8 Cp. 39. 6. Fitzh, nat. bre. 56, 
But that method became diſuſed , and then to ſupply it, the ſta. 
tutes gave coſts to the defendants. And though this practice of 
levying of amercements be diſuſed, yet the court muſt judge ac- 
cording to the reaſon of the law, and not vary their judgments 
by accidents. But there was no amercement upon indiftments, 
and the party had not any remedy to re-imburſe himſelf, but by 
action. 2. If A. ſues an action againſt B. for mere vexation, in 
ſome caſes upon particular damage B. may have an action; but it 
is not enough to ſay that A. ſued him falſo et malitigſe, but he muſt 
ſhew the matter of the grievance ſpecially, ſo that it may appear 
to the court to be manifeſtly vexatious. 1 Saund. 228. 1 Sid. 424, 
Daw verſ. Swain, where the ſpecial cauſe was the holding to ex- 
ceſſive bail. But if a ſtranger, who is not concerned, excites 4, 
to ſue an action againſt B. B. may have an action againſt the 
ſtranger. Pitzh, nat, brev. 89. m. 3 Co. 378. and 2 hf. 
444, 5. | | | - | 


. Objection. The caſe of Chamberlain v. Preſcot, Raym. 115. 
Holt chief juſtice anſwered, that he had a manuſcript report of the 
ſaid caſe of Bridgman chief juſtice of the Common Pleas, written 
with his own hand, where the caſe is reported to be thus: Chan- 
berlain brought an action upon the caſe againſt Preſcott, in which 
he declared, that the defendant Preſcott cauſed him falſo et nal. 
zioſe to be indicted upon the 8 Elia. cap. 2. for having cauſed C. 
to be arreſted at the ſuit of S. without his conſent, of which he was 
acquitted, &c. after verdict for the plaintiff it was moved in arrelt 
of judgment in the King's Bench, and judgment was entred for the 
plaintiff; upon which error was brought in the exchequer-chamber, 


and after the reſtoration that caſe had the great debate; and the 


A. indebted 


judgment of the King's Bench for maintaining of the action was 


reverſed. Bridgman chief juſtice was againſt all ſuch actions. 
But it appears by his report, that this was not the reaſon of the 
reverſal of the judgment, but becauſe Chamberlain was indicted for 


5 2 . , that which was no offenſe at all; for in fact Preſcott arreſted C. in 
% bearelled his own name and the name of S. for a debt due to them jointly, 
without the Which was lawful without the conſent of S. and if S. did not ap- 


conſent of B. pear, if it were in a perſonal action he might be nonſuit, if in 2 


this is not 


within 8 El. Teal action, ſummoned and ſevered; and therefore it was held to be 


cap. 2. 


no offenſe. 


ObjeQtion. 


md 5 fro. 
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Objection. Yet Chamberlain was put to expenſe. Anſwer. If tadided for 
he had been guilty, he could not have been damaged, for the judg- vo offenſe. 
ment muſt have been arreſted, In 3 Cro. 236. this point came in 
veſtion, and in it the court were divided; but in Chamberlain's | 
| ſe it was held clearly to be out of the ſtatute ; then ſince the of- 
LErnſe for which he was indicted, was not any offenſe, he put him- 
{elf to unneceſſary charges in the defenſe of himſelf. For the fame An ill indie. 
reaſon it is held 9 Edw. 4. 12. that if a man be proſecuted upon went. 
an ill indictment, an action will not lie. In Cro. Car. 294. 1 Roll. 
r. 112. the matter of ſcandal was not ſuch whereof the common 
up takes notice. And in 2 Mod. 51. there is the ſame difference 
| taken and allowed. But per Holt chief juſtice, though this action 
| will lie, yet it ought not to be favoured, but managed with 
oreat caution, For if the indictment be found, the defendant in 
ſuch action will not be bound to ſhew a probable cauſe, but the 
A plaintiff will be conſtrained to. ſhew expreſs malice and iniquity in 
| the proſecution. 2. If ignoramus be returned, where the indict- 
| ment neither contains matter of ſcandal nor cauſe for impriſonment 
or loſs of life or limb, no action will lie; but if there is ſcandal, or 
loſs of liberty, Cc. an action will lie. The whole court being of 
W this opinion, the judgment was affirmed. Hi. 34 & 35 Car. 2. 
B. R. Shutter's caſe ; and Dobbins v. Sir Richard Neudigate at the 
end of the reign of Charles II. caſe for falſly and maliciouſly ind ict- 
W ing them of a treſpaſs, and after verdict for the plaintiffs, and motion 
WE in arreſt of judgment, judgment was given for the plaintiffs. | 


Platt ver/. Hill. 


„ ACT ION upon ſeveral promiſes. Indebitatus aſſumpfit for 8. c. 3 Salk. 
H 941. 10s. and quantum meruit for another ſum of 94/1. 10s. 339. 

and igſmul computaſſet for 721. 105. and they were laid ꝙ Will. 3. Hok 658. | 
The defendant pleaded, that he was indebted to the plaintiff, be- 1 Sid. * 0 
| fore the act of compoſition, for goods ſold, in ſeveral ſums, in toto ante 343. 
= /- 2!tirgentibus to 721. 105. et non ultra; and then he pleads the 

ſtitute of 8 & 9 Will. 3. cap. 18. which makes a compoſition made 
by two thirds of the creditors in number and value to be binding 


to the reſt; and then he brings himſelf within the compaſs of the 


— 


1 


„„ . „ ⅛˙ͤdvj T 


ct, and ſhews a compoſition made, Cc. and demands judgment, 


it he ought to be ſued, before the time appointed by the compoſi- 


ton is expired. The plaintiff demurred. And Hall took ſeveral 
exceptions to the plea. 1. That the act of parliament is miſre- 


| cited, the words [ſecret and fraudulent] being omitted; and if a 


man undertakes to recite an act of parliament, and miſrecites it, 


| though he was not obliged to have recited it, this makes the plea 


5 E vicious. 


Place. 


. . 
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vicious. 3 Cro. 236. of Bulſtr. 218. 1 Sid. 214. Sed . 


Private ſia - catur. For per curiam, this being a private act, the court muſt 
tote, wiſreci- take it to be as it is pleaded. 1 Sid. 356. unleſs the plaintiff denies 
70 datute of itꝰ às he might, by pleading zul kiel record, or by alleging that it 
ieee is farther enacted, Sc. and then if it is material, he ſhall take ad. 
was a private vantage of it. And per Holt chief juſtice, if Aa publick act be 
Ane. miſrecited in the time, if the plea be tied up to the ſtatute, which 
Statute miſre- the defendant has pleaded, by vigore flatuti pracdicti, or contra 
cited. formam ſtatuti praedicti, this miſrecital will be fatal: but if the 
concluſion be contra formam ftatuti generally, the judges will take 
Ante 211. judicial notice of it as much as if it had been ſhewn in the plea, 


The ſame law of any other variance. Then Hall took another 


exception, that this contract appears to have been made after the 
act of compoſition, and therefore not within the intent of the act; 
for the aſſumpſit and debt are laid 9 Vill. 3. and the act was the 
eighth. And Treby chief juſtice refuſed to diſcharge a man, who 
had contracted a debt ſubſequent to the at, But to this Grove 
anſwered, that this being a contract raiſed by the law, the plaintiff 
might lay it any day, and if this ſhould put it out of the intent of 
the act, the ſtatute would be intirely evaded. Sed non allbcatur. 


/ Adjudged ac. For per curiam, the act relating to particular perſons abſconding 


cordingly this or in priſon at ſuch a time, it cannot be intended, but for ſt 
cerm in © *- debts as they then owed ; and not where ſuch a perſon gains ſuff- 
and Carter. Client credit to be intruſted afterwards. And then the time bein 
Ex rel.mri material, the defendant ſhould have traverſed, abſque hoc kings 
Statute of fſumpſit modo et forma after the day mentioned in the act. For the 


compoſition Promiſe is not a promiſe every day, for if a man brings indebitatus 
does not ex. gſſumpſit, and declares of a promiſe in November, the defendant 


tend to devs. pleads a releaſe the firſt of May, he ought to traverſe, abſque loe 


ter the fa- that he aſſumed modo et forma after the firſt of May. 3. A third 
tute. exception was, that there is an indebitatus aſſiumpit for 941. to 
an nes , Which the defendant has not given any anſwer. And for this 
cms to reaſon the whole court held the plea to be ill, for not having 
che whole, ill. given an anſwer to the whole, And therefore judgment for the 


plaintiff, 


Neſſon ver/. Finch. 


Condition Bk upon bond conditioned, that whereas the plaintiff be 


p<riormed. 


| came bound to the defendant in a bond of 52 /. conditioned 
for the true payment of 26 J. the twenty-ninth of September follow- 
ing; if after the diſcharge of the ſaid bond by the plaintiff the de- 
fendant ſhould make the plaintiff free of the cloth-makers com- 
pany upon requeſt, that then this bond ſhould be void; the plain- 
tiff ſhews that he had paid the 261. but the payment was not 


pou 


3 * ad "oC" hes" 8 


* 
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| upon the 29th of September, but afterwards, and that he requeſted 5 
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the defendant, but that he had not made him free. And upon de- | 
murrer judgment was given for the defendant, becauſe this pay- Payment after | 
ment of the 26/7. could not diſcharge the firſt bond, being after Fr 2 is by 
the day ; and therefore the plaintiff has no title to ſue this bond as ee ene 
yet; becauſe the defendant is not bound to make him free of the But now, 
cloth-makers company, .until the firſt bond be diſcharged. Note, eee 
it was ſaid by Mr. Criſpe the common ſerjeant, that if a man 3 1 
trade upon his own account within the ſeven years of his appren-:rade. 
ticeſhip, the chamberlain of London will not make him free, be- 


cauſe he has not fully ſerved an apprenticeſhip of ſeven years. 


A Had made compoſition with his creditors according to the s. C. 1 Satk. 
late act; and being ſued by a nonſubſcribing creditor, he 99 _ 

moved for leave to file common bail, upon ſuggeſtion, that the SPecial bail. 
debt, upon which the plaintiff brought his action, according to 

the proportion of his compoſition, would be leſs than 107. and 

ſince the plaintiff, though a nonſubſcribing creditor, was bound by 

that agreement, it is reaſonable, that common bail ſhould be ac- | 
cepted. But the motion was oppoſed, becauſe it would amount to i Salk. 100. 
determination of the merits of the cauſe. And it was compared 

to the caſe of a uſurious contract, where though the contract be 

void, the defendant is compelled to give ſpecial bail. Quod curia 

conceſſit, For the plaintiff here may traverſe, that the defendant 

abſconded the nineteenth of November, Sc. and alſo that the ſub- 


ſeribing creditors were real creditors. But if the plaintiff had been 


ſummoned before a judge, then the matter would have received a 
determination as the ſtatute dire&s; or if the plaintiff had been a 
ſubſcribing creditor, and that had appeared to the court, it would 
have been reaſonable to allow common bail, becauſe his ſubſcribing . 
had been a confirmation of the compoſition againſt himſelf. 


s Cre facias was ſued tefle 12 Februarii returnable quindena Cofts upon 
Faſchae. Between the Ze/te and the return the ſtatute of 8 aw 7 wy by 

9 Will. 3. cap. 11. for preventing of frivolous and vexatious ſuits e. 3 

was made, which gave coſts upon a ſcire facias. And Mr. Car- 

br moved for coſts, becauſe the return of the writ was after the 

wenty-ffth of March, and that then properly the ſuit commenced. 

But denied 0 curiam, becauſe the ſtatute ſubjecting the defen- 

ant to a charge, ſhall be conſtrued ſtrictly, and in ſtrictneſs the 

«tion commences from the fete. And ſo it is held, where a la- Statute of l. 


"tat is tefle within the fix years, and returnable after, this will T9" Fre. 


2 the ſtatute of limitations. And perhaps if the plaintiff 5%. 43. 


been liable to pay coſts, when he ſued this ſcire * ” 553. 880, 
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would wat have ſued it; ans therefore when he has recovered, it is 
unreaſonable to give him coſts, 5 


nnn. 


„ Vinkenſterne verſe Ebden. 


Intr. Mich. 8 Will. 3. B. R. Rot. 45. 
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s.C. 1: Mod. I Rouer for an anchor, ſails, and cables. Upon net guilty pleat. 


2'% 1 $a. 1 ed, ſpecial verdict, that the town of Newcaſtle is an ancien ˖ 
248. town and corporation, time whereof, Ec. known by the name of t 


5 Mod. 356. The mayor and burgeſſes of Newcaſtle ; that within the town there 


Carth. 367 2 . * Ar * 
Difrets lor is, and time whereof, Cc. hath been, a cuſtom, that the may 


| 3 and burgeſſes have uſed from time to time to repair the port of the 
7 3 Lev. 37. town, and that in conſideration thereof they have uſed to have x 
38. toll of 5 d. per chaldron for all coals exported ; and that for de- 


fault of payment they have uſed by their water-bailiff for; the time 
being to diſtrain guaecunque bona of the exporter, who refuſed to 
pay the toll, per legem Angliae fuerunt diſtringibilia; then they 
[ | nd that the defendant was water-bailiff conſtituted by the mayor 
q | oF and burgeſſes debito modo; that the plaintiff loaded fo many chk 
=_ drons of coals, the duty of which amounted for toll to 7. the 
exporter refuſed to pay it, and therefore the ſaid anchor, fails, and 
cables, being parts of the tackle of the ſaid plaintiff's ſhip, the de- 
fendant took as a diſtreſs for the toll, &c. and if the goods are 
tali caſu per legem terrae diſtringibilia, they find for the defendant; 
fi non, then for the plaintiff. And this caſe was argued Trinity 
term 9 Will. 3. by Mr. Cheatham for the plaintiff and Mr. Cbeftyr: 
for the defendant, and in this term by Mr. Broderick for the plain- 
tiff, and by Mr. Nerthey for the defendant. And Mr. Broderick 
argucd, that the words in tali caſu] would not tie the verdid v 
the ſpecial concluſion, for they ought to be underſtood, in ſuch 
caſe as is found by the ſpecial verdict ; and therefore he has liberty, 
to take as many exceptions as he pleaſes. And therefore, 1. be 
took exception, that the toll being founded upon the conſideration 
of the repairing of the port, it ſhould have been found that the 
mayor and burgeſſes uſed to repair it; for this is like a condition 
Condivon Precedent, and therefore performance ought. to be averred ; for 
precedent there being no remedy, to compel them to repair the port, ! 
1 ſhould have been averred, that it is in repair. And this is like the 
performed. Caſe in 5 Co. 78. 5. of the cuſtom of Potwater. Hob. 42. 27 Af 
15. Dyer 117. a. where the avowant ſhews, that the bridge w 
in repair. 1 Roll. Rep. 1. 2 Bulſir. 201. where the bell- man 
avers, that he had paved the ſtreets. And this being a duty . 
gainſt common right, the court will intend nothing that : = 
| I 
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fond. 2. Exc. It is a preſcription to take the goods of one man One ſhall not 
un the offenſe of another man; for the cuſtom is, to take the — 1 
goods of the exporter, who is the owner and not the maſter, but of another. 

here the goods are taken from the maſter, becauſe the toll is not paid 

by the owner, which is ill. 1 Leon. 105, 231. 3 Cre. 227. Hern. | | 

plead. 607. Dier 199. 6. pl. 57. 3. That the toll was unreaſonable, Unreaſonable | 

Dix. 5 d. per chaldron, which is worth no more than 2 s. See Moor 474. Ciſtreſs, 

. That theſe goods are privileged, and cannot be diſtrained, 3 Gro. 

550, 569, Ney 68. and the rather becauſe Newcaſtle is a market 

| for coals, which privileges the ſhip coming to the market to fetch 

them. But admitting that they were diſtrainable, yet they ought 

to ſhew, that there was no other ſufficient diſtreſs; as the caſe is 

of cattle of the plough. Co. Lit. 47. a. 1 Sid. 348. pl, 14. Dyer 

312. a, pl. 86. Fitzh. nat. bre. 90, 174. 20 Ed. 4. 3. 13 C. 2. 

. They are not within the cuſtom ; for the cuſtom is, for all coals | | 
exported from the port of the town of Newcaſtle, but theſe coals 
ire found to be exported from the of Newcaſtle, Now the 

port of Newcaſtle extends much farther than the port of the 


town, 


But Mr. Northey for the defendant argued, that Mr. Broderick Specht con- 
| was concluded by the ſpecial concluſion of the verdict, to take con 1 
tbeſe exceptions. For Where the jury make a ſpecial concluſion, 

the court cannot conſider any thing, but what was ſpecially referred 

to them by the jury. 5 Co. 97. 1 Co. 21. Mer 267. pl. 420. 

So that all the exceptions but the fourth are out of the caſe. And 

as to that he ſajd, that fails, anchor and cables are diſtrainable as 

reaſonably as any other thing. For ſuppoſe the plaintiff to be the 

exporter, and the perſon who is properly obliged to the payment 

of the Nuty; his goods ought to be liable to the diſtreſs for the 

toll. In caſe of rent the averia carucae are not privileged, where 

| there is not other diſtreſs ſufficient : and that law is founded up- 

| on the ſtatute of 51 Hen. 3. Sce 2 Inſt. 132, 585. Co. Li. 47. a. 

Bit the law does not privilege a ſhip from diſtreſs. Doubtleſs a 

thip in a yard may be diſtrained for rent iſſuing out of the yard. 

In Dier 117. a. pl. 73. a ferry boat diſtrained. 


> CÞ *Y CD =, = 


But per Halt chief juſtice, ſuppoſing that there was no ſpecial 

concluſion here, yet he was of opinion, that theſe pain ge were 

not good, For, 1. By him, there is not any neceſſity to aver 
here, that the port was in repair; for the conſideration is, that Averment. 
| they have uſed time whereof, &c. to repair, &c. ſo that the conſide- 

ration is, that they have been time whereof, Cc. obliged to repair, 
and not the actual repairing of it. 2. This duty of 5 d. per chaldron is Notice. 
not unreaſonable, for the court cannot take notice of the price for 
which they are fold. 3. To Pu properly in the way of trade, poet 

| SW. 


Exporter, 
the 
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the owner of the goods is the exporter; but as to the duties of the 
port, the maſter of the ſhip is the exporter, and ſatisfies. and gif. 
Charges all ſuch duties; for it would be very unreaſonable to dre 
the mayor and burgeſſes, or the owner of the toll, to ſend to ſeck 
the merchant. And this is the conſtant ufage. It is very reaſon- 
able that ſuch duties ſhould be paid, for without ports there would 
be no navigation, and without a duty the port would not be re. 
 Maldn cor- paired, Gc. And Holt chief juſtice cited a caſe of Maldon in Effox. 
poration. The corpotation there preſcribe in a que e/tate, that they and all 
3 Keb. 281, thoſe, &c. time Whereof, Ec. have uſed to repair the port, in 
53%. conſideration whereof they have uſed time whereof, &c. to receive 
for all lands fold within the precinct of the borough, a certain rate 

of 104. in the pound out of the purchaſe money; and it was ad- 
judged a good cuſtom ; and this is what they call /and-cheap ; for 
pee of the landholder reaps a benefit by the trade coming to the town by 
ccf, reaſon of the port. And it was objected there againſt the preſcrip- 
Que eftate in tion, becauſe it was laid with a que eflate, but it was held wel 
a corporation. enough, for a man may have had the borough, and may hare 
granted it to the corporation. Now this preſent caſe is much 

ſtronger, the duty being paid by the trader, who reaps the benefit 
What things of the port. 4. It is true, that a horſe cannot be diſtrained in 2 
nes © ſmith's ſhop, &c. but there is no ſuch reſtriction where the diſtreß 
is for a perſonal duty. The duty in this caſe ariſes out of the goods 

laden to be exported; ſo that by their being laden the duty com- 

12 mences, and the ſhip becomes chargeable, and a fortiori any part 
- for of her. Doubtleſs any other goods of the perſon who ought to 
pioay the duty may be diftrained as well as thoſe for which the duty 

is payable. If a man ought to pay a peny a head as toll for 

twenty ſheep, any of the ſheep may be diſtrained for the whole 

duty. 5. Newcaſtle: in general underſtanding is a town, and then 

portus Newcaſtle is the port of the town of Newcaſtle, and all one. 
judgment for the defendant. | 


Harriſon ver/. Cage and his Wile. 


S. C. 1 Salk. ASE. The plaintiff declared, that in conſideration that be 
24. promiſed the defendant's wife to marry her, ſhe being then 
win 12 Mod. (gle, ſhe aſſumed and promiſed to the plaintiff to marry him; and 
Carth. 467. though the plaintiff was ready, and often offered, to marry the c- 
5,Mod-411. fendant's wife, Sc. Upon non aſſumpſit pleaded, verdict for the 
=> eat, plaintiff, and 400 J. damages. After motion for a new trial, 
that whereas denial of it, Aſountague moved in arreſt of judgment, that the 
wes 3 action would not lie for want of a conſideration. For though n 
promiſed to ſuch caſe a woman may have an action againſt a man, the reste 


marfy him. of that is, becauſe marriage is an advancement to the woman, g 
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+ is no advancement to the man, and therefore the conſideration 
fails, Hob. 10. And he cited the caſe de cauſa matrimonii praele- 
cuti, which lies for the woman, and not for the man. Co. Li. 
204. 4. Fitz, nat. bre. 205. And the caſe in 1 Roll. Abr. 22. 
pl. 20. is where the woman brought the action. And he cited alſo 
the opinion of Vaughan in the caſe of Dickinſon and Holcroft, 
Carter 233. 2. Exc. That there is no time prefixed, and he 
does not ſhew 4 requeſt with a parſon. But this laſt exception 
was not regarded ; for as to the time, it ſhould be in convenient 
time; and as to the requeſt with a Parſon, that was over-ruled in 
Dickenſon and Holcroft's caſe. Which caſe, though it was debated 
in C. B. yet upon error brought in B. R. it was affirmed upon the 
frſt opening. Beſides, that in this caſe it appears that the defen- 
dant has diſabled herſelf by marriage from the performance of her 
promiſe. And as to the firſt exception, per Holt chief juſtice, 
there is the ſame conſideration in the caſe of the promiſe of a wo- 
man, as in that of a man; for the ground of the action, where the 
woman brings the action, is the promiſe of the woman; for the 
action being founded upon mutual promiſes, if the woman's pro- 
| miſe be void, the man's promiſe will be udum pactum. The caſe 
| upon the writ de cauſa matrimonit praelbcuti is antient law, and 
| ſtands upon its own bottom. Faughan chief juſtice. grounded his 
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5 opinion upon this matter's being of eccleſiaſtical conuſance; for if 
1 the contract were per verba de praeſenti, it cannot be diſcharged ; 

. and if a man have damages in an action for it, that would diſ- 
(0 charge the contract. Objection. That there might be ſome diſabi- 

i | lity, which might hinder the performance, which is properly co- 
or 


nuſable in the Spiritnal Court. Anſwer, Such diſability might be 
pleaded, as conſanguinity within the Levitical degrees, or it might 

de given in evidence upon nan afſumpfit pleaded. - Precontratt is a 
diſability, but it will not avoid the performance of your promiſe, 

| becauſe it proceeds from your own act. And (by him) marriage 

is an advancement as much to the man as to the woman. But 

Ro%eby juſtice, took time to conſider that, and at another day deli- - 
vered his opinion alſo for the plaintiff; becauſe marriage is an ad- 
v4ncement as much to the man as to the woman. And to prove 


- hat, he relied upon the caſes, where a man brings an action for 
- ſcandalous words, by which he loſt his marriage. 1 Rall. Rep. 79. 
Fa 2 Bulflr, 276. 3 Bulſtr. 48. 2 Cro. 323. 1 Co. 269. And if a 
7 man covenants, in conſideration of a marriage to be celebrated, 
to ſtand ſeiſed, this will raiſe a uſe. And for theſe reaſons judg- 
a ment for the plaintiff. Note, it was ruled in this caſe at Norfolk 


Summer aſſiſes laſt paſt, by Ward lord chief baron, that this pro- Promiſe in 
miſe had no need to be in writing by the ſtatute of frauds; "ms: 
29 Car. 2. cap 3. And Mr. Northey ſaid at the bar, that the judged 3 Lev. 


ſtatute intended only agreements to pay marriage portions, 3 Valk 438. 


ed ſhall not 


. 
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that it had oſten been ruled ſo by Hole chief | juſtice. Que Hut 


non negavit. 


nr. 


El 


Goode c. PEN Holt chief juſtice, always fince the caſe of Shepard v. Gy: 

nold, Vaugh. 1 59. it has never been made a doubt, but that 

wreck ſhall not pay cuſtom. And mention being made, that this 

Poe. 501. point had been argued between Sir William Courtney. and Bower 

three or four times in C. B. he ſaid, that he would not have ſuffer- 

ed more than one argument, if it had been in the King's Bench, 
and that pro forma tantum. 5 


pay cuſtom. 


Northcott verſ. Underhill. 


„n BK. Kot as RE 


8. C. 1 Salk. Ovepant, The plaintiff declares, that the defendant by his 
Wieao % 4 deed bearing ſuch a date granted, bargained and fold, relez- 
venant ſhall be ſed, and confirmed, ſuch lands to the plaintiff and his heirs, pro- 
good, though vided that if the defendant ſhould pay ſo much money at ſuch : 
vod day, that he might re-enter, &c. and then follows a covenant for 
Owen 136. the payment of the money; and the breach was afligned in bn. 
| Lev. 45. Payment, And judgment for the plaintiff in C. B. by default, and 


Yelv. 18. a writ of inquiry of damages executed, and final judgment for the 
3 5. plaintiff. Upon which error is brought. And Mr, Carthew took of 
Raym. 27, exception. 1. That fince nothing paſſed by the deed, it not being ; 
inrolled, the covenant to pay the money was void. And he com- 14 

pared it to the caſe of Capenhurſt v. Capenburſt, Raym. 27. Sed f 

non allocatur. For per curiam, though nothing paſſes by the deed, * 

yet the covenant to pay the money is good, and does not depend EF 

at all upon the paſſing of the eſtate by the deed, In the caſe in h 

 Raym. 27. the covenant was, that the covenantee ſhould enjoy the 0 

term, which was impoſſible, where no term paſſed by the ce, in 

But this covenant for the payment of the money is a ſeparate and ſe 
independant covenant. And it is not neceſſary, to ſhew in thi ” 

action, that any eſtate paſſed ; but the more ſafe method of deck - d 

Declaration in ring is, guod per indenturam teſtatum exiſtit, and then ſhew the in 
covenant Covenant, Then Mr. Carthow took another exception, that no w. 
day was given upon the writ of inquiry, and therefore it is a di- tio 

They do not continuance. Sed non allocatur. For they never give a day in 0 be 
8 K ant B. upon a writ of inquiry; nor is it neceſſary, for nothing us to be co 
ry in C. B, done but to aſcertain the damages. 3. Exc. That it is ſaid upon lut 
Per facramen. the Writ of inquiry, per ſacramentum duadecim, and it does not lay, bet 
tun duodccim. proborum' et legalium hominum. Sed non allacatur. For the ents | on 
er; 


in C. B. are always ſo. Judgment was affirmed. ö 
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Hyleing ver. Haſtings. | I bows 
Fo x tu Sn: a2 Carth. 470. 
hitatus afſumpfit for goods ſold and delivered. The defendant 5 Mod. 425. 
pr” non A fre ſex annos. And upon the trial of the & C. e 
iſſue, the plaintiff gave in evidence, that after fix years were S. C. 12 Mod. 
clapſed fince the contract, he being executor to the perſon who 2 Nod. ... 
ſold the goods to the defendant, he came to the defendant, and 577, 8. X 
demanded the money for them; but he denied, that he had at any; nee. Prec. 
time bought any ſuch goods of the plaintiff's teſtator; and ſaid far- 3 ny 
ther, that if the plaintiff could prove it he would pay him. And 310. 
this was within ſix years before the action brought. And whether 1 Mee 37. 
this was ſufficient to revive the contract, was the doubt. Upon | Lev. 1 0g 
which Holt chief juſtice conſulted with his brothers of the King's Stute of li. 
Bench, keeping the poftea till he had their opinions, the cauſe be- mitations 
ing tried before him at if prius. And Darnall ſerjeant argued, waded. 
that the ſix years being expired, the cauſe of action was barred by. 
the ſtatute; and therefore there ought to be a new promiſe, or ac- 
knowledyment at leaſt of the debt; which was not in this caſe, for 
the defendant denied the debt. Per Holt chief juſtice, doubtleſs Expreſs pro- 
| an expreſs promiſe will revive the debt, though it were twenty ue will te. 
years after. 80 it was held in Ha/ting's caſe, This conditional 
| promiſe would be ſufficient to ground an action, if it were ſpecially. 
 ſhewn in the declaration; as if the plaintiff had declared, that in 
confideration that his teſtator had ſold ſuch goods to the defendant, 
he aſſumed to the plaintiff, that if he could prove it, the defendant 
| would pay to the plaintiff, Sc. and aver that the teſtator ſold 
ſuch Goods. And he has no need to aver that he proved it, for 
| that will be proved in the action upon the evidence. And (byBire acknow- | 
= him) it has been over-ruled upon a bare acknowledgment, but that leds ment. 
| has been held both ways. If an infant buys goods, and indebitatus A manaſſumes 
ofumpfit is ſued againſt him, he may plead non aſſumpſit, and give 8 
infancy in evidence, becauſe the contract is void; yet if he promi - during his in- 
ſes to pay it, after he comes to the age of twenty-one: years, a ge- Der 
neral indebitatus afſumpfit will lie againſt him. So that there is no Ab. 18. V. l, 2. 
doubt upon an expreſs promiſe. But the queſtion here is concern- 
| ng this conditional promiſe. And (by him) there is a difference, 
where the ſix years are expired before the making of ſuch condi- 
tonal promiſe; and where they are not; becauſe the contract not 
being barred by the ſtatute, has no need of ſo much affiſtance, to 
| r it, as it muſt have to revive it, if it had been once abſo- | 
ately deſtroyed. The ſtatute is founded upon very good reaſon, Statute of li- 
| becauſe men ſhall not unravel perſonal contracts ſo long after; up- mitations a 
* ſuppoſition, that if they were not paid, they would ſue ſoon- 25 mu 
7; and acquittances being ſubject to be loſt, a man might be ſued 
Ro 1 h for 
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for what he had paid before. And therefore this ſtatute ought to 
be favoured as much as a fine and non- claim. The principal caſe 

was adjourned, to be argued at the chief juſtices chamber before the 

judges of the King's bench this vacation. Adjournatur. Ex rela- 
tione m'ri Jacob. Poſt. 421. | 5 


Pitts ver/. Polehampton. 


5. C. 3 Salk. ASE. The defendant pleaded the act of compoſition, by 
. which it is enacted, that two thirds of all the real creditors 
in number and value ſhall bind the reſt; and that A. B. and C. 
being two thirds in number and value of the real creditors, made 
ſuch an agreement, &c. The plaintiff replies, quod duae tertiae 
partes in numero et vahre realium creditorum non fecerunt aggrea- 
mentum tale, &c. And iſſue was joined thereupon. And verdict 
for the plaintiff, And it was moved, that this was a zeofaile, and 
not aided by any ſtatute, and therefore a repleader ought to be 
granted. And it was urged, that this was a jeofazle, becauſe this 
matter was not ifſuable, ſince there is a ſpecial method directed by 
the act, by which the reality of the creditors may be tried, vis. 
ſummoning them before a maſter in Chancery, and compelling 
them to ſwear, that their debts are bona fide contracted ; which if 
the plaintiff has omitted, he ſhall not put it in iſſue afterwards, 
And as to that the court held, that in this caſe, that part of the 
act not being pleaded, the court could not take notice of it, be- 
cauſe it is a private act. But if it had been pleaded, the court 
ſeemed to incline, that the difference would be, where the party 
was ſummoned, and where not, becauſe he had not any oppor- 
tunity to make inquiry into the reality of the creditors. But the 
iſſue being here, not upon the reality of theſe creditors, but only 
that two thirds did not ſubſcribe, though the whole act had 
been pleaded, the plaintiff might have taken ſuch an iſſue; 
though the moſt proper iſſue had been, to have ſaid, that theſe 
A. B. and C. were not two thirds, &c, for this iſſue in the 
Argumenta- preſent caſe is but argumentative; nevertheleſs it being found 
tive iſſue. for the plaintiff, he muſt have judgment. Judgment for the 
plaintiff, Sir Francis Winnington in a motion in this caſe one 
day ſaid, that this iſſue was aided by the ſtatute of jeofailes; 
for where the defendant's plea confeſſes the duty of the plain- 
tiff, and iſſue is joined upon an immaterial point, and found for 
the plaintiff, he ſhall have judgment ; which Hale chief juſtice 
uſed to ſay, was the true reaſon of Nicbol's caſe, 5 Co. 43. 
Holt chief juſtice conceſſit, and faid, that it was very ſhortly te- 
ported in Coke. And he took this difference, where the defen- 
dant's plea confeſſes the duty demanded by the plaintiff, and 0 
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not avoid it ſufficiently, if the iſſue be immaterial, and found 

for the plaintiff, he ſhall have Judgment ; but if the defendant's 

plea goes in py, 4: of the action, and iflue is taken immaterial- See 3 Lev. 
ly, and verdict for the plaintiff, a repleader ſhall be granted. 39, Pap 


Rex ver/. major”, &c. Coventry. 


Mandamus was directed to the defendants, to command them S. C. 2 Salk. 
to reſtore Olabam, to be one of the council-houſe in Coven- fin , t 

try, They return, that they are, and time whereof, &c. have reſtore a man 
| been, a corporation by preſcription known by ſuch a name; and m be __ 
that King James I. by his letters patent dated in the nineteenth jvc of Go. 
year of his reign, reciting that they had a cuſtom to elect any one verry. 
to be of the common council, and to remove him ad libitum, and 4 337. 
reciting other cuſtoms ; the King confirmed to them all their ſaid 
W liberties; and then they conclude, that by force of the ſaid cuſtom 
WW time whereof, Gc. uſed, ef ſecundum formam praediftarum lite- L 
8 rarum patentium, they removed Oldham. And Mr. Northey took Raym. 188. 
exception to the return, that by the election Oldham had an eſtate 
for life, and then a cuſtom to remove an officer for life without 
cauſe is not good. Sed non allocatur per Holt chief juſtice. For 
| 1, He is not returned to be an officer for life, but e contra, be- Officer re- 
cauſe it is returned, that he might be removed at pleaſure, And neff 
if the conſtitution in the corporation be to ele& officers, either by a — 
a particular number of perſons, or to elect ad libitum, &c. in ſuch 
caſe they ought to purſue their cuſtoms; and they cannot elect in 
other manner, or for a longer or more durable intereſt ; and his 
eſtate is always liable to the determination annexed to it by- the 
_ cuſtom, Trin, 31 Car. 2. B. R. Rex. v. Repes. In mandamus to Rexv. Repes, - 
| reſtore P. to the recorderſhip of Cambridge, they returned a cuſtom, bow. 69. 
to chuſe ad libitum or ad terminum vitae, and that they elected  _ 
him, to hold ad libitum, Ge. and that they removed him; and Recorder re- 
adjudged a good return. In the caſe of the lord Hawles, ſee ___ 
1 Ventr, 143. in mandamus to reſtore him to be recorder of Bath; 2238 
they return a cuſtom, to ele a man learned in the laws of the 
and for their recorder, and that by the ſtatute for purging of cor- 
porations the commiſſioners put in the lord Hewles, but becauſe he 
wy not learned in the laws of the land, they had deprived him; 
za it was adjudged a good return, for though the commiſſioners 
* Power to put in a recorder, yet he ought to be ſuch a perſon 
A by their conſtitution, And Kelyng chief juſtice 
18 : t he might have caſe for the falſe return, if he was learned 
5 7 aus of the land, and if it was found for him he ſhould be 

wed, And if a ſteward be choſen according to the cuſtom, to 

continue 
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ay re- continue. during pleaſure, they may remove him, notwithſtand 1g 
x mg at Blagrave's caſe, [See 2 Raym. 11. Mich. 16 56, B. R.] . 4 

ſecond exception was, that they do not ſhew any foundation for 
1 this removal; for they inſiſt upon their cuſtom and the letters 

e conſtitu- 1 | g , 

tion ought to Patent, but do not ſhew any ſuch cuſtom, but by way of recita] 
be ſpecially in the letters patent, nor do they ſhew any clauſe of grant in the 
ſhewn, letters patent, which ought to have been pleaded ſpecially. Ang 

of this opinion was the whole court. And therefore a peremptory 


mandamus granted, niſi, &c. 


S. C. 2 Salle, RNoſewell ver/. Prior. 


459, 460. 


Carth. 454. : 
6 Mod. 116. FNASE. The plaintiff declares, that he was poſſeſſed of 2 
illy Entr. = . . 
81, 516. houſe, in which there were twenty-one windows, per qu; 
S. C. 12 Mod. Jyumen inferebatur, et inferri conſuevit et debuit into the houſe; and 
4 0. Comp, that the defendant erected a ſhed upon the ground next adjoining, 
301. - which ſtopped the lights, &c. Not guilty pleaded. Verdict for 
Caſe for ſtop- the plaintiff. Upon which it was moved in arreſt of judgment by 
ping lights, Mr. Mountague, that the declaration was ill, becauſe neither the 
1 aeg . meſuage nor the lights are averred to be antient. And this caſe i; 
ae. diſtinguiſhable from the caſe of a wrong-doer ; for here it is lawful 


inferri conſue- 


vit et debuit. for the defendant, to erect buildings upon his own ſoil (3 Cre. 118.) 


| Cro. El. 520, againſt the windows of another, unleſs they are ancient windows: 


Port 221- which not appearing here, there is nothing to make this act a 
Vong in the defendant. And this difference will ' anſwer all the 
cCaſes, where a bare poſſeſſion has been held ſufficient to maintain 

the action. See Poph. 170. 2 Cro. 373. YTelver. 215, 225. 

1 Cro. 325. 1 Roll. Rep. 13. Babington's caſe. But after it had 

been argued two or three times at the bar, the court upon great 

+ conſideration held, that it was good after verdict. For by reaſon 
A @; of the words conſuevit et debut it muſt be intended, that a pre- 
— ſcription was given in evidence. (As in fact it was in this caſe, 
| for it was tried before Holt chief juſtice in Middleſex.) But Hat 
and Turton ſaid, that it would have been ill upon demurrer. But 

Rokeby held, that it would have been good after demurrer. Caſes 

cited for the plaintiff were 8 Co. 87. Fitzh. entry 15, 50. n. 

hors de ſon fee 1. Fitzh. briefe 674. 2 Cro. 43. Owen 109. 

3 Co. 335, 419. 9 Co. 53. 6. 1 Roll. R. 393. Trin. 6 Wil. 

& Mar. Rot. 550. B. R. Stroud v. Birch. Judgment for the 

plaintiff, | N 

N 2 


Hartfort 
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Hartfort ver. Jones, &c. 


Rover for goods. The defendant pleads, that they were in s. c. 2 Salk. 
a ſhip, and that the ſhip took fire, and that they hazarded 554. 


their lives to ſave them; and therefore they are ready to deliver Sage. 


Barnardiſt.65. 


the goods, if the plaintiff will pay them 4/7. for ſalvage, &c. The Keb. zoß. 


plaintiff demurred generally. And Holt chief juſtice held, that 
they might retain the goods until payment, as well as a taylor, or Ret:iner. 
an hoſtler, or common carrier. And falvage is allowed by all 12 Mod. 447. 


| nations, it being reaſonable, that a man ſhall be rewarded, who 


h:zards his life in the ſervice of another. But though the detainer 
be lawſul, yet it does not amount to a converſion, no more than a 


| Liſtreſs for rent. And he ſaid, that he never knew but one ſpecial See 1 Roll. 


plea good in trover, except a releaſe. And fee Nel. 198. a man R.. 
may plead that ſpecially, which he might give in evidence upon In trover no- 
not guilty, if he confeſſes and avoids the fact. For the reaſon f Pied. 
guilty, 8 : l able ſpecially 
why you may plead ſpecially is not the doubt in the law; but it but a releaſe. 
js, becauſe the matter of the plea cannot be given in evidence upon Plea ſpecial. 
not guilty, But this cannot be good though after a general de- — 4 71 
mutter, becauſe it does not confeſs a converſion, A rule was made 


by conſent, that the defendant ſhould waive the ſpecial plea, and 


plead the general iſſue. 


Lug verſus Godwin 


Her facias upon judgment againſt the defendant. He pleaded S C.. 2 Mod. 


in abatement, no ſpecification. The pong demurred in bar.“ 


Reſpondes ouſter was awarded. Afterwards the defendant pleaded mn 1 78 


the ſame matter in bar. The plaintiff demurred. And Carthery Pemurrer ia 


took exception, that there was a diſcontinuance here; becauſe e eee 
upon the plea in abatement the plaintiff had concluded his demurrer 

as if it had been in bar. Sed non allocatur. For where the defen- 

dant pleads a good plea in abatement, and the plaintiff replies new 

matter, he ought to maintain his writ ; but if the defendant pleads 

an il] plea, though the plaintiff replies and concludes in bar, it is 

not material. Then Carthew took exception to the writ; that it 

was to thew cauſe, why he ſhould not have execution of the judg- 

ment, et mifis et cuſtagiis in bac parte, whereas it ſhould have % ;;2. 
deen in en parte. But upon ſearch of the precedents Holt chief Scire eius to 


juſtice ſaid, that where the feire facias was ſued againſt the defen- bee cv 


tion of colls in 


cant upon a judgment againſt himſelf, in bac parte, is well ba: parte. 
enough ; but contra, if it be ſued upon a recogniſance againſt the 
bail, there it muſt be in ea parte. And therefore he thought, that 

* | 5 H | ſuch 


* 
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Burr v. At. ſuch ſcire facias brought by Atwood againſt Burr was ill, Jy, 
wood, 2 Salk. Pgſch. 10 Will. 3. B. R. 152. Mich. 2 Will. & Mar. B. R. Ry 
4 150. Hill. 2 Will. & Mar. B. R. Rot. 717. And this diſtindio, 
will reconcile (by him) all the precedents. Ex relatione arri 

Jacob. e 5 


Rex ver. inhabitantes Riſlip, Hendon, and Harrow, 


8. C. 2 1 orders being removed into the King's Bench by «rj. 

1 rari, the caſe in effect appeared to be thus. Ealin came into 

1 . 415. the pariſh of Harrow, and being likely to become chargeable to 
rder of two ip 5 ; ; 

juſtices con- 275 42 buy Fo HI 2 ans 1 ney 905 

firmed upon 1b a s to the q er-ſeſſions, upon the a flip is 

+ _—_ le 62 be the place of his laſt legal 2 ; + dh | 

2 Salk. 534, Riſlip finds, that Hendon was the place of his laſt legal ſettlement, 

536. and that he had been adjudged upon appeal to be ſettled there; 

and upon this they remove him to Hendon by order of two 

juſtices ; and upon appeal an order is made at the quarter-ſeffions, 

reciting all this matter, that he ſhould be ſettled at Riflip. And 

the queſtion was, if after the adjudication upon the appeal againſt 

Riſlip, Riſlip is not eſtopped as to all the world, to fay, that it i; 

not the place of his Jaſt legal ſettlement. And after it had been 

debated at the bar by Mr. Northey and Sir Bartholomew Shower, Ec. 

Helt chief juſtice was of opinion, that Riſſip is eſtopped ; becauſe 

if it had not been the place of his laſt legal ſettlement, upon the 

appeal Ealin had been ſent back to Harrow; which being deter- 

| mined upon the appeal is concluſive, and there ought to be an end 

Thornton v. of ſuits. And he cited a caſe between Thornton and Pickering, 

hare where it was adjudged, that if a man be adjudged to be the father 

| 3 of a baſtard by two juſtices, he is eſtopped againſt all the world, 

3 535. to ſay the contrary, and a man may juſtify the calling him ſo. 

3 Mod. 164. The caſe was, A. libelled againſt B. in the ſpiritual court, for 

© ſaying that A. had a baſtard; B. for a prohibition ſuggeſted this 

adjudication before two juſtices; avd the ſuggeſtion being turncd 

into a declaration upon attachment upon the prohibition, the de- 

fendant pleaded, that the words were ſpoken at large, without 

relation to the adjudication of the juſtices ; the plaintiff replies, 

and prayed judgment if the defendant was not eſtopped by thv 

adjudication, to ſay that he had not a baſtard ; and judgment ws, 

that A. was eſtopped. But Turton juſtice was of opinion, that ! 

was very hard, to conclude R:/lip againſt a third pariſh, which wi 

diſcovered after the adjudication of the appeal, to be the place 

of the laſt legal ſettlement, And (by him) it is contrary to the 

| practice of all the juſtices of England, Tdeo adjournatur. Pe 

Two juſtices Holt chief juſtice, if two juſtices make an order, to ſend a 4 
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= from 4. to B. B, ought to appeal, and cannot remove him 
to C. Poſt. 425. 


| | | 8. C. Carth. 
Rex v. inhabitantes de Wangford in Suffolk. 8 
| . | | 1750. fo. 10, 
N order was made to remove three perſons and their families. = * 
A And it was quaſhed, becauſe it was too general; for it might 2$e. Ca. 76, 
be, that ſome of their families were not removeable. If a man 77,85. 
marries a poor woman, who is ſettled in B. and had children by dae ee 
a former huſband, and he is ſettled in A. his wife ſhall be removed perſons and 
to him to A. but ſuch of her children as are more than ſeven years theirfawilies. 
of age ſhall not be removed ; thoſe under ſeven years of age may dnl 
for cauſe of nurture, but ought to be maintained at the charge of bad. 
the pariſh of B. Per Holt chief juſtice. | ETD Children, 


Archbiſhop of Canterbury ver /. Fuller. 


15 Reſpaſs was brought in an inferior court. And the defendant Though the 


removed the cauſe by habeas corpus into the King's Bench. wo op 
And upon not guilty pleaded, verdi& for the plaintiff, and 12 d. an aRion re- 
damages. And Mr. Turner moved for full coſts ; becauſe this cauſe, moved out of 
being removed by habeas corpus out of an inferior court, was not cout by le- 


within the 22 & 23 Car. 2. cap. 9. And fo it was held by Nor- beas corpus, 


| they and the practiſers, to be the courſe upon actions removed out 1 the plain- 


of the Marſbalſea, and other inferior courts. And fo it was ruled gut cots. 


here. Ex relatione mri Jacob. 


Rex verſ. Abbert Alberton. 


AN order was made by two juſtices, that A. ſhould maintain 8. c. 2 Salk, | 
a baſtard child, where the caſe was thus: A feme coverte, gn 469. 
during the abſence of her huſband at Cadiz, was brought to bed of Battard 


a baſtard; and her huſband was not in England, from the time of Selk. 122. 


| her conception till ſhe was brought to bed. The order being re- 


mored into the King's Bench by certiorari, the queſtion was, whe- 


W ther this child was a baſtard within the 18 Eliz. cap. 3.? the words 


of which ſtatute are, children begotten and born out of lawful ma- 
mmony, which cannot be ſaid of this caſe (as Sir Bartholomew 
objected) the mother being married at the time of the birth 


: the child, ſo that there is a father bound to provide for it. And 
* a mother ſhould kill ſuch a child, ſhe could not be guilty 
' murder within the 21 Jac. 1. cap. 27. Sed non allecatur. 


or per curiam, he is a baſtard who is begotten and born of a feme 
|  coverte, 
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287. 
Witneſs. 
Ray. 191. 
Hob. 91. 


” 
» 


teverte, whilſt her huſband is beyond the four ſeas. And "LM 
action, if general baſtardy was pleaded, the biſhop ought to certify 
ſuch a one baſtard. Indeed in caſe of baſtard eigne the baſtardy 


muſt be Regt ſpecially; becauſe ſuch a one is mulier by the canon 


law, and the biſhop would certify him ſuch. And where a man 
is baſtard, he is ſuch to all purpoſes, and why not within 18th 
Eliz.? For though the ſtatute of 21 Fac. 1. is a penal law, yet 
this act is a remedial law. But then exception was taken to the 
form of the order, becauſe it is faid, that the huſband at the time 
of the begetting and birth was beyond the four ſeas; but it is not 
faid, that he was not within them in the mean time, for if he 
was, the child was not a baſtard. And for this exception the order 
was quaſhed, But he was bound in a recognizance, to appear at 
the next ſeſſions. And per curiam, the conſtant practice has been 
ſo ever ſince the third of Charles I. | 


N attachment was granted againſt a man, and he was reported 
F in contempt; and being fined, and committed in execution 
for it, he eſcaped. And a motion was made for a new attachment; 
but Hol? chief juſtice was of opinion, that a new attachment cannot 
be granted, but a ſpecial /c:re facias ought to be ſued, reciting the 
whole matter, why the King ſhould not have execution for the fine, 
But at another day (ab/ente Holt) an attachment was granted. 


Rex ver/. Whiting. 


8. C. 1 Salk. AN information was preferred againſt Whiting for a cheat. And 
283, 286, | 


in evidence on the trial at 2 prius the fact was thus: Hi 
mother in law agreed to give him 5/. and he by ſome trick im- 
poſing upon her, obtained her hand to a note of 100/, for which 
e was now indicted. And upon the trial it was a doubt, whether 


the woman ſhould be admitted to give evidence? And. Holt chict 


Evidence. 


juſtice held, that ſhe being in ſome meaſure concerned in the con- 
ſequence of this ſuit, it being ſome means to diſcharge her of the 
100 J. ſhe ſhould not be admitted to give evidence. For though 
the verdict in this information could not be given in evidence in 
trial upon the note, yet doubtleſs they would mention it. And he 
could not diſtinguiſh this caſe from the caſe of perjury and forger), 
where the party intereſted for the deed, or prejudiced by the pe. 
Jury, ſhall not be admitted to prove the perjury or forgery. Ruled 
by Holt chief juſtice, at the ſittings at dba. | 
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Libel was preferred againſt a man in the ſpiritual court, * ſay - Thou art Beel- 
N ing to another, Thou art Beelzebub. A prohibition was grant- _ - 
ed, though ſtrongly oppoſed by Mr. Hall. Sq 1 - al 


Intr. Tin. 10 Will. 3. B. R. Rot. 475. 
E CAPE. The plaintiff declared, quod proſecutus fuit extra. ©. 5 Mod. 


curiam domini regis et nuper dominae reginae adtunc apud I- 73: 
.* - * * * 9 a Ty* N it at Pecu- 
nonaſlerium exiſtentem quoddam breve de latitat againſt Milliam Hickes liar to the 
| returnable quindena paſcbae coram dictis doming rege et doming re- King's Bench. 


| gina ubicungue, &c. which writ was directed to the defendant as . 
ſheriff of z and that the defendant by virtue of this writ 57a. 
| arreſted the ſaid William Hickes, and permitted him to eſcape, Se. Suan. 24. 
judgment by default, and writ of inquiry executed. Upon which Sid. 53. wo 
Mr. Northey moved in arreſt of judgment, that the plaintiff has not St. 156. 
ſhewn out of what court the writ of latitat iſſued; for though it is C2000, 343- 
| returnable in B. R. yet it might iſſue out of the Common Pleas, 
and then it would. be a void writ. And the ſheriff ſhall take ad- 
vantage of void . proceſs, though he cannot take advantage of void- 


able proceſs, -. And he cited a caſe between Webb and Hart, or 1 Webb v. Hart. 


P c 


and Hart, intr, Hill. 9 Will. 3. C. B. rot. 346. where in tr 
the defendant juſtified under a capias and Warrant thereupon; the 
plaintiff replied, de ſon tort demeſne, &c. and judgment was given 
| for the plaintiff, becauſe it did not appear out of what court the | 
writ iſſued. And though here there is the word. laritat, yet that is Ougbe tober 


uſed in the Common Pleas in the teſtatum capias and capias utla- ee 5 
| gotum. Sir Bartholomew Shower e contra. Of which opinion the iſſues. 
court ſeemed to be; for the court ſaid, that there is no writ. pro- 
perly called a writ of /atitat, but that which iflues out of the King's 
Bench; and therefore they ſeemed to be clear of opinion for the 
plaintiff, But adjournatur. _ FRET ab 5 


Hook ver/. Moreton, 
| | The King's 
M* Eyre moved for a prohibition ta be directed to the admi- een 
ralty court, to ſtay a Tuit there upon a libel by the mate of all the muri- 


a = for mariners wages, upon ſuggeſtion of the ſeveral ſtatutes, x" 
which reftrain the admiralty from proceeding upon contracts made ature e 
| wpon the land. And (by him) the admiralty has no original ju- 2 tip, wwe 
nition of och ſuits. 13. Rep. $7: And though chey ae in their aur rr b.. 
nd "gd een r 
| | | Pell. 632. 
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|| Lides, that in this caſe this ſuit is by a fingle mariner; and there. 


Money 


brought into 


court, 


nature maritime, yet the place where the contract is made, alters 
the caſe. 12 Rep. 79, 80. Therefore the admiralty has no juriſ- 


grant a prohibition, 1 Ventr. 343. and there is no difference, where 


nary 


dition of charter-parties, nor of policies of aſſurance. 4 Inf. 141. 
Prohibition granted to a ſuit for mariners wages. 1 Sid. 331, Be. 


fore it is the ſame thing to him, to ſue here at common lay, 
in the admiralty. And the caſe of Woodward v. Bonithon, Rayn, ;. 
is a caſe in point. For though the ſuit was for other things as well 
as for mariners wages, yet if a prohibition had not lain for the wa- 
ges, the prohibition ſhould have been granted guoad, &c. Objection. 
1 Ventr. 343. Anſwer, That is no authority in this caſe, becauſe 
the motion was made there after ſentence ; and if it does not appear 
in the libel that the court had not juriſdiction, no prohibition ſhall 
be granted after ſentence, See 2 Roll. Ab. 318. 12 Co. 77, Mr. 
Pratt againſt the eee argued, that if all the mariners fue 
for wages in the admiralty, the King's Bench at this day will never 


the ſuit is by one mariner, or many, 2 Vent. 18 1. Alleſon v. Marſs, 
in point; and the mate of the ſhip is but one mariner. Objection. 
Raym. 3. Woodward v. Bonitbon. Anſwer. There the contract was 
for other things as well as for mariners wages, and the contract is 
intire. And per curiam, there is no difference, where one mariner 
libels, and where many. For the reaſon why the King's Bench 
permits mariners to libel in the admiralty for their wages, is not 
only becauſe they are privileged to join in ſuit in the admiraly, 
whereas they ought to ſever at common law, becauſe the contradh 
are ſeveral; but alſo by the maritime law mariners have ſecurity in 
the ſhip for their wages, and it is a ſort of implied hypothecation 
to them. Therefore the King's Bench allows mariners to ſue in 
the admiralty for their wages, becauſe they have the ſhip there for 
ſecurity. But the queſtion is here, whether the mate of a ſhip 
differs from any other mariner; for if the plaintiff had been a fingle 
mariner, doubtleſs no prohibition would have been granted. And 
it ſeemed to the court, that a mate is but a mariner. And per Hit 
chief juſtice, heretofore the common law was too ſevere againſt the 
admiralty ; it did not allow ſtipulations, but at this day they are 
always allowed. Ruled, that Mr. Pratt move the court for thir 
opinion at another day. 3 


Medena veg. Kilder. 
N action was brought by the plaintiff againſt the defendant for 


'A 100/. won upon a wager, that the peace would not be con 
cluded by ſuch a day. Sir Bartholomew Shower, after the rules he 
pleading were out, moved, that upon the bringing in of * 
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| have privilege to be ſued in the Common Pleas by original writ, but 


| of D. Upon nil debet pleaded, the j 
| 72, that A. recovered a judgment againſt-P. and ſued a capias ad 
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E. 7 5 n payment of coſts, the plaintiff might proceed at | 
2 22 diſpute was only, whether the plaintiff ſhould 


| have intereſt or not? And per Holt chief juſtice, intereſt is never lntereſt. 


wen by the jury in ſuch caſe in the damages. | Ruled, that the 
2 ſhould ſhew cauſe, Sc. . 


Baker vez/. Swindon. 
Intr. Mich. 10 Will. 3. C. B. Rot. 360. 


N action was brought againſt Swindon, one of the clerks of 8. C. 3 Salk. 
pronotary Tempeſt, Se. The defendant pleaded, that he * * 
ought to be ſued by bill. And it was adjudged not; Becauſe the s. C. cited. 
clerks of the. pronotaries of the Common Pleas, the ſerjeants, the Holt 589. 
clerks of the ſerjeants of the Common Pleas, and of the judges, Ihivilags of 
not by bill. But the attornies of the Common Pleas ought to be — 9 . 
ſued there by bill, becauſe they are ſuppoſed to be always preſent C. B. Win. 


f : ps ford, rot. 685. 
in court, but the others not. Ex relatione m ri Place, MD the. 


Langton verſ Wallis. C. B. 
EBT was brought by the plaintiff, executor of A. againſt the Eape. 


defendant, as executor of B. formerly ſheriff of che county ' 55% 
way — a ſpecial verdi, 


ſati faciendum directed to B. then ſheriff, &c. which writ of ca- 
pas ad ſatigfaciendum was executed by the under ſheriff, and F. 


being in cuſtody, aſſigned a term for years to the under - ſheriff in 
| ſatisfation of the money recovered by the judgment, and to be 
| diſcharged out of execution; and this aſſignment was to be void 


upon payment of the money recovered by: the judgment at a day, 
after £ office of B. to be theriff ſhould Wain nos pat u ch 
F. was diſcharged out of execution, and at the day, &c. 2 paid 
the money to the under - ſheriff; but the under - ſheriff did not pay 
the ſaid money to 4. B. died; and A. died; and the plaintiff as 
executor of A. brought this action againſt the defendant. And it 
was adjudged, that it did not lie; becauſe the releaſe of F. out of 


| cuſtody was an eſcape in the ſheriff, and the receipt of the money 


terwards could not purge it. Ex relatione mri Place. 


Mich. 
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Challoner ver/. Davies. 
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I Ovenant. The plaintiff declared, that ee gate v. cov e- 
nanted with the defendant, that the plaintiff, and all other 
perſons having any eſtate under him, ſhould make ſuſſi- 

— cient conveyance of certain land to the defendant and hi 


heirs before the ſeveriteenth of November next following; and that 


the defendant covenanted, that upon ſuch conveyance made to him, 
he would pay to the plaintiff or his aſſigns, at the houſe of Sir 


Francis Child, London, 300 J. and that they mutually bound them- = 
ſelves; &c. in the penalty of 100/. to the performance of the ſaid 


agreement; and the plaintiff avers, that he was ready to perform 
all on his 3 to be performed; and that he and one Markban, 
who had a leaſe for years under the plaintiff of the ſaid lands, bar- 
gained and ſold the ſaid lands to the defendant for one half year, 
and that the plaintiff by a releaſe dated the day after releaſed to the 


defendant and his heirs all his right, title, &c. of which leaſe and 


releaſe the defendant had notice at A. in the county of Bucks 
ſixteenth of the ſaid November, and there refuſed to accept them, 
and refuſed to pay the money to the plaintiff, ſecundum formam of 
the ſaid covenant, &®c. Upon which declaration the d 
demurred, | | | 
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Birch ſerjeant for the defendant argued, that the declaration is 
not good; 1. For the plaintiff has not averred, that the leaſe and 
releaſe were a ſufficient conveyance, 2. The plaintiff has not 

wn, that the defendant had notice of the execution of the ſaid 


| conveyance ; which ought to have been done, becauſe the defen- 


dant was to pay the money upon the execution of it at Sir Francis 


Childs houſe, and therefore the conveyance ought to have been 
executed there; and in this caſe it was executed in Bucks forty 


miles diſtant, and therefore it was impoſſible, that the defendant 


could pay the money upon the execution at London at the houſe 
of Sir Fraucis Child, But admitting that it might have been exe- 


cuted at another place, the defendant ſhould have had notice of it, 


or reaſonable and ſufficient time before the money was to be paid, 
which was payable the ſeventeenth of November, and the convey- 
ance was executed the ſixteenth, and perhaps the laſt inſtant of the 
day, upon which inſtant the money was i gr ah another place 
forty miles diſtant, by which it was impoſſible for the defendant to 

rform his covenant. 3. It does not appear, that Markham was 
all the perſons that claimed under the plaintiff, nor that all the 
eſtates hat he and all perſons have under him, paſſed by this leaſe 


and releaſe. 4. Notice is ſaid to be given to the defendant at A. of 


the execution of the conveyance there, but that notice is not good, 
for the defendant is not bound to go thither to accept it, to pay 


his money there upon the conveyance executed, which by the co- 
venant ought to be paid at London. ; 1 


But Gould King's ſerjeant argued, that the court in this caſe 


ought to judge, whether the bargain, Cc. by leaſe and releaſe be a 


good conveyance or not. And it ſeemed to him, that it is a good 
conveyance, But he admitted, that if leſſee for years and the re- 
verſtoner join in a leaſe and releaſe, this does not operate by the 
ſtatute of uſes; for the leaſe being the leaſe of the leſſee, who has 
no ſeiſin of the freehold in the land, but only a poſſeſſion of it, is 
not within the ſtatute of uſes ; and then no poſſeſſion by this leaſe 
is transferred before an actual entry, upon which the releaſe may 


| Operate; but no entry appears to be in this caſe. But though in 


this caſe it is not good by bargain and fale by the ſtatute of uſes, 
yet the leſſee and the reverſioner joining together, who have the 
whole intereſt and eſtate of the land in them, this will be a good 
| paſs the eſtate. For the leaſe ought to operate, ut 

res magts valeat, &c. and then in this caſe the leaſe ought to be 
expounded the ſurrender of the leſſee to the reverſioner, and then 
the leaſe and releaſe of the reverſioner. Or otherwiſe it will be a 
yu of the reverſion, and then the grant of the intereſt of the 
ike for years. For the intent of the parties was, that both their 

| * intereſts 


6 * 


3 
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intereſts ſhould paſs; and they have power to do it, and therefore 
it ought to be expounded a good grant to ſatisfy their intention. 
If the reverſioner makes a leaſe for years of his reverſion, the leſſee 
in poſſeſſion, though he has a greater term than the leſſee of the 
reverſion has, yet. he may ſurrender to the leſſee in reverſion, 
3 Cro. 202. Co. Li. 192. and nevertheleſs the term for years jn 
poſſeſſion cannot merge in the term in reverſion, but is merged in 
the inheritance. Hutt. 126. and Treport's caſe 6 Co. 14. are ay. 
thorities in point, that in this caſe it ought-to operate as the grant 
of the reverſioner and the ſurrender of the leſſee; for the word ſur- 
render is not abſolutely neceſſary to make a ſurrender, 40 4% 
16. 2 Roll. 416. Co. Li. 301. b. 339. For the intent of the 
parties is ſufficient to make a deed operate as a ſurrender, without 
any formal words. But if it cannot in this caſe operate as a ſur- 
render, yet ſince the leſſee joins in the leaſe and releaſe, it will be 
an extinguiſhment of his term. 3 Co. 487. 10 Co. 46. Lanpet's 
caſe. 2 Roll. 402. For a term of years being only a chattel in- 
tereſt, it will be eaſily extinguiſhed. And though it was in this 
caſe deſigned by the parties, that it ſhould be a leaſe, and then a 
releaſe, to make the conveyance ; yet the law in divers caſes will 
make a tranſpoſition of eſtates, to ſatisfy the general intent of the 
parties, that it ſhould not be fruſtrated. 1 Co. 76. Breden's caſe, 
3 Cro. 727, 792. Plowd. 172. Tones 455. which ought to be 
done m this caſe, rather than that it ſhould be void. To the other 
exceptions taken to the declaration; as to the firſt, the plaintiff 
ought to make a conveyance before the ſeventeenth of November, 
and the defendant ought to pay the money at Sir Francis Child's in 
London; but he is not obliged by the covenant, to pay it before 


Time to per- the ſeventeenth, and therefore he ought to have reaſonable time 


form a cove- to pay it after the conveyance executed. Co. Li. 211. Keths. 75. 5. 
wy And per Powell juſtice, and Treby chief juſtice, although the mo- 
ney be to be paid at the houſe of Sir Francis Child upon the con- 

veyance executed, yet that has no need to be executed there, but 

the money is to be paid there in reaſonable time after the convey- 

ance exccuted ; for the conveyance might be by fine or recovery, 

which cannot be there. And it is not neceflary, that the money 

be paid inſtantly upon the conveyance executed, nor before the ſc- 

venteenth of November ; but the defendant ought to have given no- 

tice to the plaintiff after the conveyance executed, at what time 

he would have paid the money. And as to the exception, that i 

does not appear, that Markham was all the perſons, who hare 
Termor can- eſtate under the plaintiff; it ſhall not be intended, unleſs it be 
not bargain  ſhewed by the other party. In this caſe it cannot be a bargain ad 


and ſell. x hi h ſta LIN * - 10 
Leier and let. ſale within the ſtatute of uſes, for a termor is not within 


ſce make a ſtatute; but the queſtion is here, whether this be not a good c- 
bargain and veyance. The books have gone a good way, in tranſpoſing * 
„ 1 | e at 


ſale tor a year. 
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and words of the parties, to make them agree with their intents, 
that they ſhould not be void. And in this cafe doubtleſs this might 
be a good conveyance, the one way or the other, to paſs the in- 
tereſt of the parties. But per Treby chief juſtice, it is a doubt to 
him, whether the plaintiff ſhould not have pleaded the convey- 
ance according to its operation; but in this caſe having pleaded 
it as a bargain and ſale, where it cannot be a bargain and fale ; 


the declaration is not good. But per Powell juſtice the queſtion 


is whether this is not ſufficient withingthe declaration, to ſhew 


S that the plaintiff has performed all on Mis part, to intitle him- 


ſelf to his action; and therefore it may differ from the mat- 
ter of a title pleaded. And (by him) in this caſe the termor 
has conſented to paſs his term, which will amount to a ſurren- 
der. Dier 110. þ 3 Co. 21. Leſſee for years releaſed to the re- 
rerfioner, and held a good ſurrender. Treby chief juſtice doubted 
of the caſe in Dier. But if it be law, yet if the declaration in 
the ſaid caſe had been, that the leſſee releaſed to the reverſioner, 
where there was not any releaſe, but a ſurrender, ſuch declaration 


| had not been good; but he ought to have declared that he had ſur- 


rendered. But if in this caſe the deed of conveyance had been 


| ſhewn in haec verba, there the court might have judged according 


to its operation. But here the deed is not ſhewn, but only it is 


| ſaid what is the effect, vig. that it is a bargain, Cc. which it can- 


not be in this caſe. And if judgment be given for the plaintiff, it 


muſt be, that the leſſee for years bargained, which cannot be, &c. 


tor there is nothing before the court to make another conſtruction, 


\ Whereupon it was directed to be argued again upon this point. 


And at another day it was argued by Lutwycbe ſerjeant for the de- 


| fendant, that the declaration is not good. But it ought to have 


been ſhewn what conveyance he had made to the defendant; for 
without a good conveyance the plaintiff is not intitled to his action; 


| And it appears, that there cannot be any ſuch conveyance, as he 
has ſhewn ; and the court muſt take the caſe as it appears upon 4 wan ooghe 
| the declaration; and every one ought to declare upon the truth of 
his caſe, according to the operation of the law, 2 Saund. 97. operation of 


\oy 66. 5 Hen. 7. 1. 2 Ventr. 149, 266. And in this caſe law. 
the defendant is liable to a penalty, and therefore it ought to be 


| ſtrictly taken. And he took other exceptions to the declaration, 
aſt which it was argued by Gould King's ſerjeant. And he ad- 


mitted, that pleas in bar, which were to anſwer particular matter, 


 028ht to be pleaded agreeably to the operation of law, And there- 
| fore between Beſy and Withe, Hil. 5 Will. & Mar. C. B. Neat. pefyv.Withe, 


* 
* 
137 


tiff have accounted together, and that he was indebted ſo much 


t him, which by the faid agreement was ſo much, which he has 


tendered, 


cording to the 


39. in indebit atus aſſumpfit the defendant pleaded a letter of li- - yy Ve 
cence, to take ſo much by the pound; and that he and the plain- 


e 


— 
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as the defendant ought to have pleaded it as a releaſe. In the ſame 
manner in treſpaſs a licence ought to be pleaded. as a leaſe. But 
where the matter is only inducement, as in this caſe it is only in- 


ducement to the aſſignment of the breach, there ſuch exactneſo is 
not requiſite, 22 Edw. 4. 49. Hob. 107. Latch 95. Wap. 


ington's caſe there cited. Powell juſtice, The point ordered to be 
argued was only upon the pleading, whether the leſſee Joining in 
this caſe with the reverſigner, amounting to a ſurrender, ought to 
have been pleaded as a fürrender. And (by him) in this caſe i 


need not, &c. If a man pleads by the words dedit concgſſit et cm. 
firmavit, it is not ill, inaſmuch as the party has not taken upon 


him, to ſhew in which of the ways the deed operates, but on) 


it is a double plea. There is not here an expreſs ſurrender by rea. 


ſon of the words in the deed, and therefore it ſeemed to him, that 
the plaintiff could not have declared better than by ſhewing the 
ſpecial matter. But by Treby chief juſtice the joining of the leſſee 
with the leſſor amounts to a ſurrender, and therefore the plaintiff 
might have pleaded it as a ſurrender, In this caſe the plaintiff does 
not recite the deed in bacc verla, nor the ſubſtance and effect of 
it, but only that he made a deed of bargain and fale, by which 


| * and ſale, Cc. and therefore the plaintiff took upon him, 


to ſhew to the court the effect and operation of the deed which the 
defendant reſuſed, that it appears that the deed by law could not 
have any ſuch operation, and the deed itſelf is not before the coun, 
upon which they might adjudge, that it had any other operation, 
for no words of the deed are recited, but only that the leſſee ba- 
gained and ſold, &c, By this the joining in the deed by the lei- 
ſee is only evidence of his conſent, which ought to be adjudged by 


the deed, what effect ſuch conſent hath. Blencowe juſtice, If two 


tenants in common join in a leaſe, if this be pleaded as their joint 


leaſe, it is ill; and though it appears to the court that it has it 


operation as ſeveral leaſes, yet the party not having pleaded it ſo, 
the court will not adjudge it againſt the party's plea ; which does 
not differ from this caſe, 7. - chief juſtice, The plaintiff ſhould 
have ſaid, that the leflee ſurrendered, and that the reverſioner ba- 
gained, &c. or if he had faid that he had ſufficiently conveyed, ! 
been ſufficient. Adjcurnatur. Mr. Place, _ © 
And afterwards by the opinion of the whole court judgment 


was given for the defendant, becauſe the plaintiff — 4 
according to the operation of law. Ex relatione mri 4 


+ 


Redding 


As Ad wc R XX 3 OOa 


28882 SS 22 = D g. g. eee DP r ve 


Wo MT F 0 


_ 
— 


* 


. 
J 
0 
nt 
ts 
0 
ei 
ld 


Mich. Term 10 Will. 3. 


Redding ver /. Lion. tt 


) Eplevin. The defendant made conuſance as bailiff to B. for bang u. 


rent, Sc. The plaintiff replies, and traverſes, that the de- erte. 


Sudan was bailiff to B. And iſſue thereupon, and verdict for a kad ver: 
the 5 


And now motion was made for a repleader. But 
denied per curiam, for though this is not traverſable, and it had 
been ill upon demurrer ; yet after verdict it is good, and is not ſuch 
an immaterial iſſue, as to cauſe the granting of a repleader, See 


| "Hob. 113. Mr. Dab. 


Gerrard weng. Arnold. 


Udgment againſt three. Two bring error. The record was Execution la- 
] tranſmitted. Though in law the record is not removed, be- Perſeded by 


cauſe all did not join, yet the execution is ſuperſeded; And there- es an 


irregular writ 


fore in this caſe the other party being taken in execution, and of error. 
having paid the money, to redeem His body, reſtitution was award- 
ed. See Stile 105. 1 Keb. 12. Mr. Daly. - © 


Weekly ver/. Wildman. * 

(© The plaintiff declares, that he was occupier of a 
houſe for ten years in D. and that for the time aforeſaid 
there was a cuſtom within the town of D. that all inhabitants and 


| occupiers of houſes within the ſaid town ought to have common 


for all commonable cattle in a fen called Deeping jen; and that 
the plaintiff by reaſon thereof ought to have his common, &c. and 


| that the defendant had erected an engine, by which he caſt the 


water upon the ſaid fen, more than could be carried off by the 
drains of the ſaid fen, whereby the ſaid fen was drowned ; ſo that 


| the plaintiff could not injoy his common in ſo full and beneficial 


a manner as he ought, &c. The defendant demurs. This caſe 


Was brought two or three terms before in this court, and then the 


intiff declared upon a preſcription for all the inhabitants to Preſcription 


| have common, Cc. And it was held, that a preſcription for an fo" un inhabi- 


ditant or occupier was not good; and therefore the plaintiff 3 
brought this action, and declared upon a cuſtom. And it was ar- 3 Lev. 160. 
gved by Levinz ſerjeant for the defendant, that the plaintiff has 8 8 
&clared, that he was poſſeſſed of a houſe for ten years, and that 
for all the time aforeſaid he hath been uſed to have common, Ec. 

Which is not good, for all the time aforeſaid refers to the cuſtom ; 


31. | that 
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t Saund. 339. With reaſon. As to Mellor and Walker's caſe, that was 4 fie 


that it is impoſſible, that the plaintiff has uſed to have n 


out number or ſtint. Occupiers may preſcribe for an eaſem 


mention is made of a common in groſs ſans nombre; but by other 


tween a cuſtom and a preſcription; for it is ſaid there, that int 


for time immemorial. And as to the ſubſtance of the declarati 

it is grounded upon a cuſtom, for inhabitants to have common: 
which is not good by preſcription, and for the ſame reaſon canng 
be good by cuſtom ; for in this caſe it is a common in groſs wit. 


5 5&5 r—_ kX -. 


not for an intereſt. 1 C. 418. In Co. Lit. and Bro. common 9 


books, as 22 A/jſe 36. 15 Ed. 4. 29. 6. 1 Roll. Abr. zq;. 
22 Hen. 6. 36. 1 Saand. 143. it is proved, that in an action for 
ſuch common it ought to be aſcertained by levancy and-couchancy 
upon ſome land; and therefore in the caſe in Saunders the aQion 
was not good for want of levant and couchant ; and a new action 
was brought, where it was aſcertained by levancy and couchanq), 
and for that it was held good. If ſuch a cuſtom, as is in this caf;, 
were good, there could be no improvement againſt the com. 
moners; or if an inhabitant purchafed parcel of the land, out of 
which the common iſſues, the next inhabitant would not be bound 
by this, but would have common ſans nombre, and therefore ther 
could not be any apportionment. Mrigbt King's ſerjeant for the 
plaintiff, To the firſt exception: the declaration is, that tim: 
whereof, &c. there has been a cuſtom, Cc. and then that th: 
plaintiff has been poſſeſſed for ten years, and that per tetum tenfu 
praediftum he hath uſed to have common. This relates to the ten 
years, and not to the cuſtom, Of Which opinion was the while 
court. Then as to the cuſtom, 6 Co. 59. Gateward's caſe, and 
2 Cro. 152, ſeem to be againſt it, but notwithſtanding. theſe cas 
the cuſtom is good. The defendant by his demurrer admits fuch 
a cuſtom. And then being a cuſtom the court will not adjudg 
it void, if by any reaſon it can be ſuppoſed to have had a . 
ſonable commencement and continuance. A thing may be good 
by cuſtom, which is not good by preſcription; as a cuſtom in im 
decimando, &c. This cuſtom is not unreaſonable, for common it 
groſs ſans nombre may be granted at this day; and whatloeve 
thing may be good in a grant, will be good in a cuſtom. C. L. 
122, 1 Roll. Abr. 398. 12 Hen. $.2. 15 Edi. 4. 29. which 
cited in Gatemard's caſe, does not prove the reaſon of that judg- 
ment. In 7 Edi. 4. 26. 18 Edw. 4. 3. a difference appears de- 


—, on 2 


A. G. . eo 


bitants cannot preſcribe: for common, but they may have it by 


cuſtom ; for preſcription is in the perſon, and therefore occup#" A 
and inhabitants not having any perdurable eſtate, cannot preſcrid; Fa 
but a cuſtom being fixed to the land, all the occupiers and 0 
ſeſſors may have advantage of it. And as to the unreaſonable * 
although it is common ſans nombre, yet it ought to be fin 


ſcripts, 


ſcription, and therefore levancy and couchancy was held neceſlary 
but that reaſon does not hold, where the common is claimed by 
-uſtom ; for if any reaſonable. commencement can be preſumed, the 
cuſtom will be made good; and an act of parliament ſhall be in- 
tended for its original, rather than it ſhall be made void. 


As to the firſt exception, per curiam, the tempus praedictum 
muſt relate to the ten years, not to the time of the cuſtom, and 
therefore the declaration good notwithſtanding that objection. 
And per Powell juſtice, the general ſtint of common is by levant 
and couchant, but a man may grant at this day common in groſs Common in 
ſans nombre. But this cuſtom would not, commence-by grant, be- Stoß Har 
ing in the inhabitants and occupiers, who are not capable to take . * 
by grant. This common cannot be extinguiſhed or apportioned 5 

by purchaſe of part of the land, nor can the lord improve. againſt 

ſuch commoners. The reaſon given in Gateward's caſe cannot be 

anſwered againſt preſcription ' and cuſtom for occupiers to have 

common, though one (hould admit that the authorities cited there: 

do not prove it. Copyholders may have cuſtomary common, 

| their eſtates being alſo by cuſtom, but their common may be ex- 


| tinguiſhed, 


Treby chief juſtice. It is agreed, that this common cannot be 
good by preſcription; the queſtion then is, if it be better by 
cuſtom. In ancient time ſuch grants might be, as to the inhabi- 
W tants, Gc. which were then allowed good, as the grant of the 
| iſle of Wexbam, but ſuch grants would not be good at this day. 
So in this caſe. a grant of ſuch a common to the inhabitants for 
incouragement of habitation in the fen country may be ſuppoſed, 
| which ought to be adjudged good, if there had been conſtant" en- 
joyment under ſuch grant. See 3 Keb. 68. 3 Keb. 247. where 
ſuch common is mentioned to be Ned by cuſtom. But one ought 
not to preſume any act of parliament in the caſe, for ſuch pre- 
ſumption would make all unreaſonable cuſtoms good; but theſe 
cuſtoms ought to appear of themſelves to be reaſonable, otherwiſe 


2 = . „ K & 8 T ¶ / ¶⁰yp y ß As rear I ca 


kh they will not be good; and therefore here the plaintiff ſhould have 

1 ſuggeſted ſome particular reaſon to make the cuſtom good, as for 

bo dhe better peopling of the fens, &c. for no reaſon a pears in this 

bs record to maintain the cuſtom, but the plaintiff ſhoald have ſhewn 

br it; and it is not ſufficient to ſay, that it may be reaſonable, which 

jen | might appear in evidence, but it ought to appear to the court. 

be; Although a common ſans nombre may be granted at this day, yet Common , 
2 luch grantee cannot grant it over. Blencowe juſtice. It will be e not 
<> very difficult to maintain this cuſtom, The plaintiff might have Ber bie 

* declared of a levant and couchant, and a ſmall evidence would 

pre- have induced the Jury to have found it, if it had been traverſed. _ 

100, | | | Inhabitants 
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Payment 


pleaded to a 


ſingle bill 


5 


— 


"Inhabitants may have a cuſtom to have pot water, which is an n. 


tereſt, and not barely an eaſement. But Powel juſtice denied 


that, and faid that it is only an eaſement. And he apreed, that 


if any particular reaſon had been ſhewn, to ſupport the cu 
it might have been good. The court inclined againſt the ſom, 
Adjournatur. Mr. Place. | ee cuſtom, 


I* debt upon 4 bond payable in 1668, payment made in 165 
was pleaded; and iſſue being joined upon it, verdict for the 


good aſter Plaintiff. And the defendant moved for a repleader, becauſe the 


verdict. 


iſſue was immaterial. | But 


See now the plaintiff, it is well enough. For if it had been paid in 68, it had 


ſtat 4&5 - 
Ann. c. 16. 


ſec. 12. 


not been unpaid in 89; and it is like Nicholls caſe, 5 Co. 43. But 


there the judges ſeem to be of opinion, that if the verdict hd 


been for the defendant, it had been ill. And per Powell juſtice. 
If payment be pleaded to a ſingle bill, it is good after verdict, Ex 
relatione m'ri Daly. t JT IEA | | 


Beal ver /. Simpſon bailiff of the liberty of Pomſret. 


8. C. Lutw. ASE for eſcape. The plaintiff declared as adminiſtrator to 


627. 


-F. S. durante minoritate of A. which A. is yet within age, 
that B. being in the cuſtody, &c. of the defendant, he permi 
him to eſcape the third day of February. The defendant pleads, 
that the ſaid B. being in his cuſtody, a habeas corpus ifſued out of 
this court in Hilary term returnable in Trinity term; which ba- 
beas corpus being delivered to him before the eſcape, he by virtue 
thereof ſuch a day before the return thereof took the ſaid B. out 
of priſon, and carried him to Weſtminſter, and there delivered him 
in cuſtody to the Fleet, Sc. The plaintiff replies by ſtation, 


that the ſaid habeas corpus was not delivered to the defendant be- 


fore the ſaid B. was taken out of priſon ; and pleads, that a laben 
corpus iſſued in Micbaelmas term returnable the firſt day of H 

term next following, but the defendant did not take the faid 5, 
out of priſon by virtue of that writ ; but aſter the return of the 


ſaid writ the defendant without the plaintiff's knowledge took the 
- ſaid B. out of priſon, and he being out of priſon, the defendant 


by covin procured another writ of habeas corpus to be iſſued 40 
before, which iſſued out returnable in Trinity term; and by fraud, 


and by colour of that writ ſued out by fraud, the defendant took 
the ſaid B. out of priſon ; ab/que hoc that the ſaid B. was taken 


out of priſon virtute of the former writ. The defendant de- 

murred. Gould ſerjeant argued, 1. That the declaration 1s "0 

good, becauſe the plaintiff declares as adminiſtrator durante nn. 
2 | | 


ritatt 


per curiam, the verdict being for the 
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ritate of A. and ſays that A. is yet within age, but does not ſay 
that he is within the age of ſeventeen years, for at ſuch age his admi- 
nitration ceaſes; and within age generally ſhall be intended the 
age of twenty one years, and then A. may be within the age of 
twenty one vears, and get more than ſeventeen, and then the 
plaintiff has no authority. So that the plaintiff having only a par- 
ticular authority for a certain time, he ought to ſhew that it is con- 
tinuing ; as tenant pur auter vie ought 0 ſhew that ce//uy gue vi 

is not dead. Co. Li. 41. And there is a difference between a Aaintitf | 
and the defendant, for the plaintiff ought to intitle himſelf by ſhew- 


| ing particularly the age of the executor, where he ſues in his right; 


but where an action is brought againſt ſuch an executor, there the 
plaintiff has no need to ſhew it, becauſe he is a ſtranger to the exe- 
cutor's age, but finding a man medling in the adminiſtration. is ſuf- 
ficient cauſe for him to bring his action againſt him. 2 Cro. 110, 588. 
Neto. 128. Hob. 251. 1 Cre. 602. 5 Co. 29. Pigott's caſe. 2. The 


| traverſe is not good, it being that the defendant did not take the 
| ſaid B. out of priſon virtute brevis pracdicti, for it is a negative 


pregnant. Anger v. Hutton, Paſch, 18 Car. 2. B. R. rot. 316. 


| 2 Cro. 87. But in this caſe there ſhould not have been any tra- 


verſe, becauſe the plaintiff had confeſſed and avoided the firſt writ, 
and then he ought not to take a traverſe to it. The defendant in 
this caſe is not eſtopped by the tele of the writ, but might have 


| ſhewn that it was ſued after the time of the tee of it. And tho 


plaintiff in this caſe ſhould have relied upon the fraud, for by this 


Wo traverſe he has tied the defendant to join in it, and has not given 
him any opportunity to anſwer, and ſhew the ſpecial matter, when 


che writ was firſt ſued out. Myott ſerjeant for the plaintiff argued 
= <«cmtra, | N + 


! 


| Powell juſtice. "The difference where: the plaintiffs or defendants An action 


are ſtrangers to the executor within age as to the ſhewing of the ee . 
executors age is grounded upon great reaſon; becauſe privies ought ring the mi- 


| to ſhew their authority, but ſtrangers to it cannot. 2 Roll. Abr. 466. norty of 7.5. 


there ought to 
exe he an aver- 


And for this reaſon the plaintiff in this caſe being privy to the 


| within age, ought to ſhew his age; and if he does ſhew it, ment that 7.8. 


and does not aver it ſufficiently, it is not good upon demurrer, and u nor of the 


ids not aided by verdict here. But the queſtion is in this caſe, _— 


Contra, where 


| whether the defendant has not aided this deſect by pleading over the action is 


D 


other matter, and not relying upon this deficiency of the declaration; N loch 


* he has admitted by his plea, that the plaintiff is a perſon able to executor. But 
"ing the action. 2 Cro. 240. Yelv. 128. In Pigot's caſe the de- the omiſſion 


| rung pleaded a plea as in this caſe, but there was an ill averment edu. 


| 13 pleading over. 
tacre, that the executor was not twenty one; and an ill averment 7%. 486. 


's worſe than the omiſſion of an averment, or an uncertain aver- 4ut 212. 
ment. Brownl. 247, 8. And for this reaſon he took it, that 
; 1 __ though 
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though there were no averment in this caſe, yet the defendant's plea 
would have aided it. And as to the traverſe, he thought that the 
wirtute cujus is traverſable. 41 Edi. 3. 21. 11 C. 10. When , 
matter of law is only compriſed in the virtute cujus, then it is not 
traverſable. Pld. 430. "But matter of fact in the virtute cuju i; 
traverſable, 9 Hen. 6. 20. and admitted in Fer and Fackſon's caſe, 
in Hob. 52 . which in probability would not have been admitted 
there, the caſe being ſo greatly debated, if it had been thought 
material. And in 1 Saund. 20. it is the opinion of Saunders, 
wirtute cujus is traverſable. It is not any negative pregnant, be- 
cauſe all is admitted, but only the taking out of priſon by virtue of 
the writ. | 5g N | 


 Treby chief juſtice. As to the firſt exception, he agreed the 
difference between a ſtranger and a privy to the executor, 2 Sid. 6c, 
and it is a defect, which is not aided but by verdict. 1 Cv. 240, 
Tielv. 101. And under age ſhall be intended under the age of twenty- 
one. 1 Noll. Rep. 400. But the defendant by pleading over has 
taken away this intendment, having by his plea admitted him able 
to maintain the action. And by this reaſon only the declaration is 
made good, where at the beginning of itſelf it was not good. As 
to the traverſe, he thought it to be ill, becauſe virtute cujus is not 
traverſable. After demurrer it is ill, but it is good after verdid; 
which is an anſwer to Poſter and Jackſon's caſe, for the ſaid caſe 
being after verdict, was aided, as all perplexed and improper ifſues 
are. But in this caſe there is a ſpecial e and cauſe ſhewn 
that the traverſe is not good, but contains double matter, &c. 
And this traverſe would be intricate, and contain multiplicity of 
matter, viz. of fact, and of law; and for that reaſon it could not 
be put in iſſue, to be tried by the jury, which was his chief reaſon 
againſt it. For virtute of ſuch a writ is only that which the lav 
ſays and expounds upon the writ. 1 Saund. 298. As if a vit be 
delivered to the ſheriff, where the party is in his cuſtody, it 4 
matter of law, whether the party be in cuſtody by virtue of that 
writ, by the delivery of it. But whether there was any ſuch writ 
or no, or whether it was delivered or not, is matter of fact. And 
after ſuch fact agreed in the affirmative, then is the matter of lv, 
whether the party was in cuſtody virtute of it, 2 Co. 48. and 1 
Co. 10. There the matter was not traverſable, inaſmuch as it wi 
mere matter of law, and nothing of fact in the caſe. And if ur- 
tute cujus be traverſable, then the pleading of the ſtatute of ul 
that virtute cujus a man was poſſeſſed or ſeiſed may be traverſes, 
which is a mere effect of the law. 3 Cro. 328. Hob, 1 
1 Saund. 20. are only caſes where the point paſſed ſub ſilentis 
But 1 Saund. 298. is a judgment in point, A per is not ua 
2 Reb. 607. verſable, and there is no difference between per quad and cr 
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cujus. In this caſe the traverſe ought to haue been upon the deli- 
of the habeas corpus. And as to what was ſaid by Gould, that 
the defendant ought to have had an opportunity to ſhew that the 
\ .writ of habeas. corpus iſſued out at another day after the rde of it, 
he did not know that it was ever reſolved that it was averrable, that 
4 writ iſſued out contrary to the gte of it; though it has been often- 


Could ſerjeant. There is a difference between writs which are 
to puniſh wrongs, and thoſe which are in advancement of right. 
Alo a man cannot ſay, quod breve emanavit at another day, con- 
| trary to the tete of it; but proſecutus ſuit the writ not before an- 
other day, may be pleaded. Hutt. 20. Hob. 244. 2 Roll. Abr. 576. 
Treby chief juſtice, Admit that one * ſay, quod proſecutus fuit 
a writ at another day than it bears fee, but not that the writ ema- 1 
navit at another day; in this caſe the traverſe ought to have been, ot 
1 
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that the party was taken out of the priſon before the writ delivered 
G 1 8 G | | F 828 
Pnvell juſtice. But then it may be a queſtion, whether the 
ſheriff cannot juſtify after the teſte of a writ, before it be delivered 
to him? And Levinx ſerjeant, who was not in the cauſe, faid 
that it was adjudged that he might juſtify before the writ delivered 
to him. But Tech chief juſtice denied that, and 1 Saund. 120. 


At another day in this term the judges gave judgment in this caſe. 

Powell juſtice, The time of the iſſuing of the writ is traverſable. Time of iſe- 

There is no confeſſing and avoiding of the writ mentioned in the 3 

plea; for the plaintiff ſhews, that there was no ſuch writ, but ; 

another writ ſued out after it. He might in this caſe have traverſed 

the delivery of the writ, that being alleged by the defendant ; but 

he has not traverſed it, but the taking out of priſon virtute of the 

writ; and there being two things alleged, which were traverſable, 

m was at the plaintiff 's election to traverſe the one of the other. 

He confeſſed, that generally the virtute of 4 writ is matter and in- 

ference of law only, and then not travetſable; but matter of fact Yirrreof a 

may depend upon it, and then it is traverſable ; as in this caſe the wit uaverſed. 

taking out of priſon, and for that reaſon it is here traverſuble. | 

d in ſome caſes it may be, that nothing but only the virtute of 

the writ is to be traverſed ; as if two writs be delivered to the ſheriff 

| agunſt A, one at the ſuit of B. returnable the firſt return of Hilary 

on, and the other at the ſuit of D. returnable the laſt return of 
laid term; and D. procures a Warrant upon his writ, upon 

which A. is arreſted after the return of the writ of B. and then 

33 a bail-bond for his appearance; and in a ſuit upon this bail- 


Err 


3 
- 


r 8 2 S. 9 A. Ea 


bond 


traverſe, abſque Hoc that he was arre tui 
and no other thing is traverſable there; and if it be not traverſed,” 
the bail-bond will be made void, where it was rightly taken „which 


. 


bond A. pleads that he was arreſted upon the writ of B. returnable 


the firſt return of the term, and that he gave the faid bail. bond 
after the return of the ſaid writ, by which it is void by the 23 Hey, 6, 
cap. 10. the ſheriff replies, that there was another writ at the ſuit 


of D. returnable the laſt return of the ſaid term, and that A. wy 
arreſted, and the bail-bond given, pg that writ; he ought to 
e 


is not reaſon. 3 Keb. 260. Rod v. Huans. 


Deby chief juſtice cantra. The virtute cujus is not traverſable 
in any. caſe, and that is reſolved, 1 Saund. 298. and he himſelf has 
a report of the ſaid caſe, which agrees with the ſaid book, that it 
was held by the court there, that viriute cujus is not traverſable, 


When one ſays, ſuch a thing was done virtute of a writ, it is meant 


by authority of the ſaid writ, by an operation of the law upon the 


ſaid writ, without any ingredient or mixture of matter of fat; 
and a mere matter of law is not to be traverſed, and tried by a jury. 
Foſter and Jackſon's caſe, in Hobart 52. is no authority in this caſe, 
being upon an iſſue tried; for if iſſue be taken thereupon, it is not 
void, but good after verdict. The 3 in this caſe is, whether 
the party be bound to take ſuch an iſſue, that being before the court 
to be adjudged upon a demurrer, and in this caſe upon a ſpecial 


demurrer; and for that reaſon in this caſe he has ſaved to himſelf. 


by the demurrer all the advantages, which might be taken to it. 
And the forms of pleading ought to be preſerved by us by all means, 
that being the chief reaſon of the preſerving the law fo well until 
our time. The words virtute cujus, per quod, practextu or vigire 
cujus, introduce a conſequence of law only, from the matters of 


fact before ſtated, Heath's maxims of pleading 165. 7 Hen. 7. 3, 4. 


which is cited and allowed, Plowd. 54, 193. Dier 185. b. where 


it is agreed, that the virtute cujus never introduces any new matter, 


but only collects the matter before. And if it be fo, being the con- 


_ clufion only, it ought not to be traverſed, but the matters precedent, 


upon which it depends, which are proper matters of fact, and the 
virtute the concluſion of the law from loch facts. 7 Hen. 6. 5, ö, 7. 
accord. The caſe 9 Hen. 6. 20. cited, does not reſemble this caſe; 
for it is not ſaid there, that he was in execution virtute, &c. but 
that he was committed in execution; and the commitment is proper 
matter of fact to be tried, whether there was ſuch commitment ot 
not. And the ſame caſe is 12 Hen. 6. 2, 3. where it appears the 
commitment was of fact, and there was an iſſue there joined; 

as has been ſaid before, if iſſue be joined, it is good. That a man 


was ſeiſed wigore of the ſtatute of uſes, will not be a good traverſe = 


upon demurrer, yet after verdict ſuch an iſſue would be good. 2 


4 
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this caſe upon this traverſe, what is the matter to be tried? Whe- 
ther any writ iſſued ? or whether the ſaid A. was taken out of pri- 
ſon? But all this was alleged before the virtute cujus. Or rather 
all the matters upon this traverſe ſhould be tried; and then the 
traverſe is ill, containing multiplicity o matters of fact; but the 
point of law upon this is a ſingle point. Suppoſe a perſon in the 
cuſtody of the ſheriff, and another writ 1s delivered to him, and 
the ſheriff upon delivery of it declares that he will not execute it, 


and the perſon eſcapes, upon which he who delivered the ſecond 
writ brings an action upon the eſcape, and the ſheriff pleads that 


he was not in his cuſtody virtute of the ſecond writ to him de- 


livered ; in this caſe if the law be only tried by this traverſe, doubt- 


| leſs the party was in cuſtody by delivery of the ſecond writ, he 


being in his cuſtody before by another writ ; but the matter of fact 
is contrary, for he declared abſolutely that he would not execute 
it; and by this it —_ that the law, and not the fact, is to be 
tried upon this iſſue. New#l/ and Blencowe juſtices agreed with 
Powell juſtice, that generally the virtute cujus is not to be traver- 
ſed, containing matter of law; but when it is mixed with fact 
there it may be traverſed, And in this caſe there is matter of fact 


| which depends upon it, and for that reaſon it is traverſuble. And 


there may be ſome caſes, as the caſe of the bail-bond, where no- 


| thing but the virtute cujus is traverſable, as put before by Powell 


juſtice, To the other matter the whole court agreed, that the 


advantage of the exception, for not averring that the executor was 
within the age of ſeventeen, was wilted by pleading over. And 
judgment was given for the plaintiff. ON 
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Hr John Holt Chief Juſtice. 
S$ir Thomas Rokeby 1 
ir John Turton — * 
Sir Henry Gould knight, Ring“ 
| ſerjeant, this term was made ; Tuſtices, 
a juſtice in the King's Bench! © 
in the room of Sir Samuel“ 
Eyre deceaſed, — 


= 


made King's ſerjeant in the room of Mr. ſerjeant 
Gould made juſtice of the King's Bench. 


Rex ver/. Beare. 


fora lidel. ter alia juxta tenorem et ad effetum ſequentem, viz. and then ſhews 


the words of the libel, &c. Which indictment being removed by 
certiorart into the King's Bench, the defendant pleaded not guilty. 
And being brought to trial at the aſſizes at Exeter, it was tried be- 
fore Nevill juſtice of the Common Pleas, and Ro4eby juſtice of 
the King's Bench, then juſtices of aſſiſe, &c. And the jury, as 
to the writing and collecting of the ſaid libels, find him guilty, 
prout in indictamento ſuperius ſupponitur; and as to all other vw 
| ch: 


* 


Memorandum, This term Mr. ſerjeant Darnall ua 


S. C. 2 Salk. HE defendant Beare was indicted at Exeter in Devn- 


En 4 apo Hire, for that, that he 7 Will. 3. at B. in Devon compo- 
12 Mod. 219; ſed, made, wrote, and induſtriouſly collected, may 
Indictment falſe and ſcandalous libels; in uno quorum continetur in- 
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charged in the indictment, practer ſeriptionem et colleftionem, they 
find him not guilty. This caſe depended in the King's Bench 
ſeveral terms, and was argued ſeveral times at the bar. And now 
this term it was argued ſolemnly on the bench by all the judges, 
viz. Holt chief juſtice, Rokeby and 7. urton juſtices. And all were 
of opinion, that judgment ought to be given for the King. The 
exceptions taken at the bar were as well to the indictment as to the op 
verdict, To the indictment, becauſe it is not ſufficiently and certain- 3 Mod. ye. 
ly ſhewn, that the words contained in the indictment were the Tame Newton v. 
with thoſe in the libel. Sed non allocatur. For per curiam, the words _ 
[ juxta tenorem ſeguentem] aſcertain and ſatisfy the court, that theſe 
are the ſpecifick words mentioned in the libel, For uxta is ſome- Jus, 
times uſed as an adverb, ſometimes as a prepolition. It is uſed here 
as a prepoſition, as it is in all caſes where it governs an accuſative 
caſe, And where it is applied to a place, it ſignifies near to, or 
beſile; where it is applied to a thing, it has the ſame ſignifica- 
tion as ſecundum, i. e. according to; and ſecundum formam flatuti, 
Ec. is always held well enough. Plow. 285. ö. 286. 6. Juxta 
vim, &c. indenturae praedictae, is well enough. Co. Entr, 116. 
Then tenor imports the ſpecifick words. Reg. 169. a. Tenor is Teuer. 
_ uſed in the ſame ſenſe as franſcriptum, and upon the þ ſide of the 
leaf tenor and franſcriptum are uſed indifferently. for the ſame 
thing. Then if tenor fignifies traxſcriptum, tenor ſequens is as 
much as to ſay, that the words following are a true copy of the 
words in the libel; and therefore the jury could not have found 
the defendant guilty, if the words in the indictment, and thoſe in 
the libel, had been different. In the caſe of Ford v. Bennet intr. pord v. Ben- 
Hi. 34 & 35 Car. 2. B. R. Rot. 1154. where in a ſpecial action ner. 
upon the caſe there againſt Bennett and others the plaintiff decla- 
red, that the defendants at Salta/h procured a falſe and ſcandalous 
libel againſt the plaintiff to be written in the form and under the 
colour of a petition; in which information, in form of a petition 
the libel continetur ad tenorem et effectum ſequentem ; two were 
| found guilty upon not guilty pleaded, and five not guilty ; upon 
which judgment was entred for the plaintiff; and afterwards upon 
2 writ of error brought in the Exchequer chamber the judgment 
was affirmed, the exception being over-ruled without conſidera- 
tion. And Holt chief juſtice ſaid, that he then thought the judg- 
ment to be given with too great precipitation, but he afterwards 
upon great conſideration had eſteemed the ſaid reſolution to be 
very good law. Mich. 4 Will. & Mar. Rex v. Fuller, and Mich, 
4 Will. & Mar. Rex v. Young, were cited as authorities in point. 
And therefore the whole court were of opinion, that notwithſtand- 
i; this exception the indictment was good, but if it had been only 
ol fefum ſeguentem it had been ill, becauſe it had not imported 1; f:tum 
lat the words were the ſpecifick words which wete in the libel. .  fequenters, 
| 5 ee "The 
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The exceptions to the verdiet were two, 1. That the defendant 
being found guilty only of the wigs a libel, and collecting of 
it, is not guilty of any offenſe, 2. That as this caſe is, the verdict 
amounts to an acquittal. And as to the firſt exception Holt chief 
| Juſtice ſaid, that he did not regard the collecting of the libels ; but 
Libel copied. he was of opinion, that the copying of a libel, by a man who is 
not contriver nor compoſer of it, is very criminal; and to prove 
this, he ſaid, that he would conſider, in what a libel confiſted, 
And (by him) it is not the infamous matter or words which make 
Writing is eſ- the libel; for if a man ſpeak ſuch words, unleſs they are written, 
1 he is not guilty of the making of a libel, for the writing is eſſental 

5 to a libel; and therefore if Beare writes ſuch matter he becomes 1 

libeller, for it was not a libel before it was written. And in all 
caſes where a man does the act, which act cauſes the thing to be 
that which it is; that man ought to be conſtrued the doer of ſuch 
a thing. This rule proves itſelf, as well in all the great offenſes, 
as in all the leaſt. If A. contrives treaſonable matter, and B. writes 
the whole contrivance, B. is guilty as well as A. If an act of pa- 


liament makes Sodomy felony, and does not ſpeak of abettors, and 


B. accompanies A. whilſt he does the fact, and keeps the door, B. 
will be guilty of the felony as well as A. 3 Int. 59. The fame 
law in the loweſt offenſes, where all are principals. As if A. holds 
B. while C. beats B. A. is guilty of the battery. It would be very 
ſtrange then, if in this caſe only, he who contributes ſo much to 
the doing of the thing (as he who writes does in this caſe of the 
libel) ſhould be conſtrued innocent. 


Objection. It is ſaid 9 Co. 59. B. Lamb's caſe, that a libel 
| ought to be either the contriver, procurer, or publiſher. _ 


Anſwer. That book ought to be expounded by Moor 813. 
where the writer of a libel is deemed in law to be the contriver 
and then Coke may be admitted to be law, otherwiſe not; for in 
the caſe in Coke the queſtion was of the publication of a libel ; and 

Publication. it was held, that the writing of a copy of a libel was not a publi- 
cation, but only evidence of it; but no queſtion was made, if 
was a libeller. And for the matter of Aa the having of 2 
libel is not a publication, If a libel be publickly known to be pub- 
liſhed, the having of a copy is evidence of a publication; but c- 
tra, where it is not known to be publiſhed. | | 


Objection. The writing of a libel may be lawful, as by the 
clerk who draws the indictment, or by a ſtudent who took notes 
of it, Sc. Then Beare being found guilty of writing generally 


for all that appears to the contrary, it may be a lawful writing. 5 
2 | ; | : 
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Anſw. Where the matter abſtractedly conſidered is unlawful, 
chere ſuch a general verdict ſhall be taken to be criminal; and ſome 
ſpecial thing ought to be found to excuſe the defendant. If an 
:2ion be brought upon the ſtatute for maintenance, it is ſufficient 
to ſay manutenuit, though in ſome caſes a man may lawfully main- 
tain a ſuit, as an attorney or relation, &c. yet becauſe it is unlaw- 
ful in ah racto, ſuch general allegation is well enough, and it ſhall 
be intended of unlawful maintenance within the ſtatute. Beſides, 
that it cannot here be intended of ſuch writing ; for if an officer 
of a court, or reporter, &c. copies a libel, ſuch copy in writing 
is not a libel, becauſe it is not done ad infamiam of the party, but 
only to bring the criminal to puniſhment. 3 Tf. 174. is a ſtrong 
caſe, for there John of Northampton is charged with writing only, 
nor is any mention made of publication, but the writing only is 
confeſſed, but the court were tender in the puniſhment, - becauſe 
he was an attorney. And Halt chief juſtice ſaid, that it was not The writing 
neceſſary in this caſe to pronounce his opinion, whether the writing of a libel. 
of a copy of a libel be the writing of a libel ; for if it be not, then 
the jury having found the defendant guilty of writing a libel, he 
muſt be found guilty of writing of the original, and a copy could 
not have been given in evidence. E contra, if the copying of a 
libel be the making of a libel, then the writing of a copy is a 
great offenſe. But he ſaid, that to the end that the audience might 
not maintain a notion, that the copying of a libel by a man who 
has no warrantable authority to do it is not libelling, he would ob- 
ſerve; 1. That ſuch copy contains all things neceſſary to the making 
of a libel, viz, the ſcandalous matter and the writing. 2. That 
it has the ſame conſequence, for the writing makes the offenſe, 
becauſe by this means it is perpetuated, and of neceſſity at ſome 
time will come into the hands of other men; and there is as much 
danger in the writing of a copy, as in the writing of the original; 
and for this reaſon being ſo adviſed, he ſaid, that he was of opini- 
on, that the writing of-a copy of a libel is the writing of a libel. 

And if the law were atherwiſe it might be very dangerous, for 

then men might take copies with impunity ; and for the ſame rea- 

ſon the printing of them would be no offenſe, and then fare- 

wel to all government. The defendant Beare has had great fa- Compoſing. 
| Vour in the verdict, for when a libel is produced written by a 
man's own hand, and the author of it is not known; he is ta- 

ken in the mainer, and that throws the proof upon him ; and if 


he cannot produce the compoſer, the verdict will be againſt him. 


As to the ſecond queſtion upon the verdict, viz. whether this 
ates amounts to an acquittal, becauſe the defendant being charged with 
ly; the compoling, writing, and making ; and being found not guilty 


of the making, he is found not guilty of the writing alſo, * 
| OJ | the 
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the writing is the making; otherwiſe the verdict is repugnar; 

Holt chief juſtice ſaid, that the making is a genus, and compo. 

ſing, contriving, and writing, are ſpecies of it. Then the finding 

that he is not guilty of all, except the writing, finds him nc; 

| guilty of any ſpecies of making, except writing. And he gig 
Libelliag an that this notion of libelling is as old as the law. Libelling 
old offenſe. againſt a private man is a moral offenſe ; but when it is againſt ; 
government, it tends to the deſtruction of it. For the antiqui 

of this notion, ſee Vinnius 741. by the law of the twelve table. 

And afterwards when the civil law was digeſted into a method h 

the emperor Ju/tinian about the year-741. in his In/titutes Iib. 4, 

tit. de injuriis 4. where the writing of a libel is diſtinguiſhed, and 

held to be an offenſe. And he ſaid, that he cited this authority, 

becauſe Bracton, hb. 3. tit. coren. 135. ſeems to have transferred 


ed 


the ſame ſentence out of Juſtinian. And therefore (by him) judg- 


— 


ment ought to be given for the King. 


Turton and Rokeby juſtices cited ſome caſes, to prove, that the 

writing of a libel, without publiſhing, was puniſhable in the Sar 

Chamber, and by conſequence now puniſhable by indictment. Ht, 

62, 215, 121. Poph. 139. 12 Co. 3 5. And they faid, that the 

defendant was found guilty, prout per indiftamentum praedifun 

ſupponitur ; which includes all the aggravating adverbs in the in- 

ColleAing of dictment, as proditorie, &c, And Rokeby juſtice, that it is a 

libels. great offenſe to collect induſtriouſſy ſuch libels. And as to the 

Verdict inter- finding of the verdict he ſaid, that the verdict being the words 

ae _— of lay-people, ought to be underſtood according to the vulgar 

acceptation. acceptation; and therefore though the writing in point of law is 

| making, yet it was underſtood in common ſpeech otherwiſe, 

And therefore if 4. invents the matter, B. makes rhime of it, 

and C. writes it, every one in common underſtanding may be 
diſtinguiſhed by ſome ſpecial term, as A. the inventor, B. 

poet, C. the writer, though the law denominates them all makers; 

and fo the verdict will be free from repugnancy. 2. If the jury 

Verdi te- find, that B. did not make. the libel, after which they find that 

p'gnant- which amounts to the making, that will be repugnant, and ſhall 

be rejected, for all that is inconſiſtent with what they have found 

; before. Hetley 4. Moor 431. Dier 372. judgment for the King. 

And Beare was fined 500 marks, and ordered to appear at the a- 

ſizes at Exeter with a paper denoting his offenſe, But the laſt cay 
of the term his fine was remitted to 100 marks, - 
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* executor of Clayton executor of Winterſhall brought s. C. 12 Mod. 
LU covenant againſt Ninaſton; in which the plaintiff declared upon $: C. 2 Selk. 
articles of agreement made the firſt of May 1676, between Killi- . 
grew, Kinaſton, and others, of the firſt part, and Vinterſball of Pa 683. 
the other part, in which (inter alia) it was covenanted, that if * 
IWinterſhall would quit the company of actors of comedies, and 
give notice thereof in writing three months before, or if Kinaſton 
and the others ſhould declare him incapable of acting by note in 
writing under their hands; that after three months after ſuch no- 
tice as aforeſaid, or ſuch declaration, VMinterſball ſhould be allowed 
by them, or others to be added to the company, 55. per diem for 
every day of acting out of the profits of acting; and after his 
death 100/. ſhould be paid to his executors within three months; 
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þ and- if Winterſhall ſhould die before ſuch notice, &c. then his exe- 
e cutors ſhould have 100/. within fix months after his death; pro- 
1 vided that ſuch notice ſhould not be given, but in an acting week, 
4 and the three months to be compleat by acting weeks; and the 
. plaintiff aſſigns for breach, that Winterſhall died the ſeventh of 
he June 1679, and the 100. were not paid within the fix months, 
ds nor at any time after. The defendant pleads, that at the fame 
r time there was another deed executed between Nilligrew and Min- 
1 terſlall of the firſt part and Kinaſton of the ſecond part, with the 
7.3 lame agreement as in the other deed, and moreover, that after ſuch 
it, notice given by Kinaſton, &c. as aforeſaid, Kinaſton ſhould be diſ- 
he charged from all debts, &c. and ſhould be indemnified from all 
the agreements or ſecurities at any time before made or thereafter to be 
m5; made for the uſe of the company; and the defendant avers, that 
ury he gave notice, and that three months elapſed before the death of 
"YL the plaintiff's teſtator, vis. Winterſhall, by which he became diſ- 


charged, Cc. and he pleads this by way of defeaſance to Winter- 


und Halls deed. The plaintiff demurs. And the principal queſtion 
ing. was, whether this ſecond deed could be a defeaſance of the firſt. 
of And it was argued for the plaintiff by Mr. Mountague, that it 
day could not; and by Sir Bartholomew Shower and Mr. Northey for 


the defendant, that it might, for avoiding circuity of action. For 
the defendant Kinafton being diſcharged by his notice given, &c. 
might have covenant againſt the executors of Y/interſhall upon the 
covenant that he ſhould be indemnified, &c. and the quantum of 
the damages would be that which the executors have recovered 
4zanſt him in this action; and where the plaintiff ſhall not recover 

more 
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Circulty of ae · more againſt the defendant, than the defendant upon his covenant 
tion avoided againſt the plaintiff; there the law will conſtrue ſuch covenant to 
amount to a defeaſance. And therefore where the leſſor covenant; 

to repair the houſe demiſed ; the leſſee in default of the leſſor may 

repair, and in debt for the rent, upon nil debet pleaded, he may 

Evidenee give in evidence what he has expended in reparations. 3 Cyo. 222. 
83 1 Leon. pl. 320. (But Holt chief juſtice ſaid that he doubted 
gebt for rent. that, unleſs it were part of the covenant, that the tenant ſhould 
deduct.) And upon the ſame reaſon, Co. Lit. 265. the caſe of 
rebutter upon warranty is adjudged. And the difference is, where 

ſo much ſhall be recovered upon the plaintiff's covenant, as he re- 

covers againſt the defendant ; and where but part of it. And this 

is an anſwer to the caſes in 1 Auderſ. 307. and Moor pl. &o. And 

that difference is taken there as the foundation of thoſe reſolutions, 

And one deed may be defeaſanced by another deed executed at the 

Shower 46. ſame time. 2 Saund. 47, 48. Co. Lit. 207. 3 Cro. 125, 21 Hn, 
7. 23. 1 Roll, Abr. 590. And it has been adjudged in this court, 

Mich. 3 Will. & Mar. Intr. Trin. 3 Will. & Mar. Rot. 104. 

Cammell v Scarvill or Cammell v. Edwards, that a covenant not to ſue a bond 
Edwards. will amount to a defeaſance. See 3 Cro. 352. Ney 5, Moor $11. 
Releaſe. And to this point Holt chief juſtice this term delivered the opi- 
nion of the court, that the ſecond: deed could not be conſtrued to 

See 2 Ventr. be a defeaſance in this caſe; becauſe the two deeds, being made at 
217. Gawden the ſame time, ſhall not be conſtrued to deſtroy themſelves ; but 
* Draper if Kinaſton for deſiſting to act ſhould be diſcharged of his cote- 
| nant, the ſecurity of -interſball would be much diminiſhed, if i 
were not totally deſtroyed, for the joint remedy is altogether de- 

ſtroyed, and perhaps the ſeveral remedy alſo; for where two ar 

Releaſeto one Jointly and ſeverally bound in a bond, a releaſe to the one diſcharge 
a0 or cod the other. But he ſaid, that he would not give any opinion, hov 
Ro. Abr. 41 2. the law would be in ſuch caſe in caſe of a covenant ; but that the 
(G. a) pl. 5. joint remedy is deſtroyed, is without doubt. And certainly |: 
lo. Prajeg- could never be the intent of the parties, that the deed ſhould be 
p. 124 Void as ſoon as it was made. But if A. be bound to B. and then 
Lit. Rep.191+ B. reciting the bond, covenants to fave him harmleſs abſolute!) 
pg 23% or upon a contingency ; this amounts to an abſolute defeaſance i 
Mo. 855. the one caſe, and in the other caſe after the contingency happens. 
And it is fo, for avoiding circuity of action. But here there 1s 80 

relation between the deeds; and the words of the covenant att, 

to be diſcharged and ſaved harmleſs from agreements, &c. before 

made, or herereafter to be made; but no mention is made of tte 

ſecurity at the ſame time given. Beſides, that the intent of the pu- 

ties was, that they ſhould be mutual ſecurities the one to the othet, 

and therefore the one deed cannot be a defeaſance of the othe 

Mr. Northey took exception to the declaration, becauſe when th: 


plaintiff comes to the deed, he ſays only, between —— upd 


ee 


, hands Od ia. 


e e. 


„32„5„ TFF 


ET 


Hil. Term 10 Will. 3. 


Edward Kinaſton and others of the one part, and Minterſpall of 
| the other part, without ſaying praedictum; ſo that it does not ap- Preis. 
pear, that it is the ſame party againſt whom the action is brought, vs: 
| And he took a diſtinction, where the omiſſion is in the charging | 
part, as here (for if the defendant was not a party to the deed, 
then there is nothing for a foundation of the action) and where 


the defendant is once well charged, and afterwards ſuch an omiſ- 
ion follows, there it may be well enough. See Telv. 103. 3 Cre. 
913. But to this exception Wr:ght King's ſerjeant anſwered, that 
Edtard Kinaſton in the deed muſt be intended the defendant, and 
the omiſſion of praedidtum has been over-ruled in many caſes. 
9 Co. 57. 4 Bridgm. 99. Dier 70. Hardr. 178. And all 
the. court was of opinion, that it was well enough, becauſe it ap- 
peared ſufticiently to be the ſame perſon. Another exception was 


| taken to the plea, becauſe it is not averred, that notice was given yeqmeat; 


in an acting week according to the covenant; fo that for all that 
appeared, the defendant was ſtill of - the company. But to this 
Mr. Northey anſwered, that ſince they came by way of proviſo, it 
ought to be ſhewn on the other ſide, if they would take advan- 
tage of it; for the pleader has no need to ſhew more, than that 
which makes for his advantage. 5 Ca. 78, b. 3 Cre. 405. 7 Co. 
10. A difference between a condition precedent and ſubſequent , 
in the latter caſe one has no need to aver performance, contra in 


the former, Poph. 28. So in pleading of ſtatutes the pleader ſhall 


for the advantage of the other party, he ought to ſhew it. Pied. 
370.4. 1 Leon. pl. 202. But the whole court held the plea in- 
curable for this defect. For where the proviſo is by way of de- 
feaſance, it ought to be pleaded by him that takes advantage of it; 
but here this alters the tenor of the covenant by tying it to an- 
pther notice than the general words of the covenant would require; 
and therefore it; is part of the covenant itſelf. Judgment for the 


'Hyleing ver}. Haſtings, . Ante 389. 


*-put this ca 
ee at Serjeants inn 
tis 


maintained, becauſe the defendant has waived the benefit of the 


U 


on is performed, wiz. the proof of the debt, which ought to be 
done in evidence upon the indebitatus afſumpfit, 2, It was moved, 
N Whether 
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plead only the enacting part; and if there is a proviſo, which is 


7 OLT chief, juſtice reported in the King's Bench, that he had 8. C. Comyns 
te to all the judges of Exgland (except Lechmere) Fonditional 
at Serie ; and that they: were all of opinion, that promiſe will 
bis conditional promiſg had brought the caſe out of the ſtatute of Sade the fla. 
limitations, and that a general.zndebitatus afſumpfit might be well — oy” 


ſtatute, And it is as ſtrong as an expreſs promiſe, after the condi- 


5 
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nnn. 


Bare acknow- whether the acknowledgment of a debt within the ſix years would 
en amount 10 a new promiſe, to bring it back out of the flatut., 

and they all were of opinion, that it would not, but that it Was 
evidence of a promiſe. And Rokeby juſtice compared it to the caſe 
of trover and converſion, where a demand and denial is held to he 


evidence of a converſion, but not a converfion. Judgment for the 
plaintiff. | 0 


Ward wer/. Everet. 
Intr. Eil. 5 Will. 3. B. R. Rot. 718. 


8. C. 5 Mod. D Eplevin. The defendant avows as bailiff to Carina and El. 
| Sir RY zabeth Cromwell, for that, that Sir Robert Carr was ſeiſed 
Carth. 340. in fee of the place where, Cc. and being ſo ſeiſed, granted one 
Do 7 annuity or annual rent of 100/. to Carina, Elizabeth, Am, 
. Mary, and Heſter Cromwell for their lives and the life of the fur- 
vivor, to be equally divided among them, viz. 20 J. for each of 
them during their lives, and after that the firſt of them ſhould 
die, that her part ſhould be divided equally among the ſurvivors; 
and then follows the ſame limitation, if the ſecond and third 
- ſhould die; but when the deed comes to the two laſt, there is no 
limitation of ſurvivorſhip between them; that Carina and Elizu- 
beth were the two ſurvivors; and for rent arrear, as balliff to 
them, the defendant avows, &c, The plaintiff in bar of the 
avowry pleads, that by an act of parliament all conveyances made 
by Sir Robert Carr before April 1630 were made void; and that 
this conveyance was ſuch, Sc. Upon iſſue joined upon this plea 


in bar, and trial at bar, the verdi& was for the avowant. And 


ſerjeant Pemberton about three years before this time moved in 
arreſt of judgment, that the avowry was ill; becauſe by the 
Tenants in grant the grantees were tenants in common of this rent, and 
3 therefore they could not join in avowry, but ought to avow fe- 
vowry. verally. Litt. ſect. 317. And upon this exception the matter 
was referred, and lay dormant for three years and more. And 
now this term Mr. Mountague argued for the avowant, that this 
was a jointenancy. For it is a grant of an annuity of 100“. 
to five, which is joint by operation of law; and the clauſe, to 
be equally divided, will not make it a tenancy in common in 3 
See 3 Cro. deed, otherwiſe in a will. 2 Roll. Abr. go. Sti. 211. Sec G. 
EP Li. 180. 5. Cro. Car. 74. Dier 361. 3 Co. 25. 1 Sau 
| 282. 1 | 


Per Holt chief juſtice. This ſeems to be a ſtrong caſe of a join 
tenancy: For when Sir Robert Carr has granted an annuity to . 
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| the words, equally to be divided, will not make a tenancy in com- Equally to be 
2 in gy 1255 the limitation of 201. apiece is 3 by way N EO 
of diſtribution, not ſevering the grant. And this is like the caſe of 

Knight, 5 Co. 55. where it is held, that the rent iſſued out of the 

whole, and the [ig. 105. for the one, Sc.] was only an indica- vis. expls- 
tion of the ſeveral values and rates of the lands demiſed. For when 

the grantor has granted one rent, it is repugnant to the words of the 
grant to make it ſeveral grants of ſeveral rents. As if A. ſhould 

grant two acres to B. and C. 2/2. the one to B. and the other to C. 

the [viz.] is repugnant. See Hab. 172. And Holt ſaid, that this 

caſe cannot be diſtinguiſhed from the caſe in Co. Li. 169. 6. where 

one coparcener grants a rent of 205. for equality of partition to the 

other two, vis, ten ſhillings to the one, and ten ſhillings to the 

other; they have but one rent, and the [viz.] is only explanatory. 

Then the limitation of 204. cannot make a tenancy in common 

here, for tenant in common ought to avow de quinta parte centum 


librarum, and not for 20/, Judgment for the defendant by the 
whole court, See Dier 308, 9. Winter's caſe. 5 


Id Coxeter wver/. Parſons. 
$; 3 | ITE | | 
10 R. Parſons libelled in the ſpiritual court againſt Coxeter, for s. C. 2 Salk. 
" having ſaid of him, that Parſons had no ſenſe, was a dunce 99% td. 
5 and a blockhead, and he wondered that the biſhop would lay his 237 ; 
1 hands upon ſuch a fellow, and that he deſerved —.— his gown - 212, 
led over his ears. Upon a rule to ſhew cauſe why a prohibition 397: | 

ade onde not be granted, Br Bartholomew Shower cited 2 22 Abr. 2 
hat | 295, 7. Prohibition denied to a ſuit for calling a parſon knave. 
plea 2. That by the 13 Elia. cap. 12. he is liable to be deprived for. 
And being unlearned. To the firſt, Holt chief juſtice ſaid, that a con- 
in ſultation was denied in this court, in a caſe where a prohibition 
the was granted to a ſuit for calling a parſon knave, up demurrer 
and to the declaration upon the prohibition, between Neſſon and Hau- Nelſon v. 
' lin, Mich. 8. and Hill. 8 Will. 3. B. R. For it imports nothing Hawkins, g 
of ſpiritual defamation ; for a parſon may be a knave or a block- 7% i 
5 head, as well as another man; and no puniſhment is inflicted upon Holt 593. 
n py in the ſpiritual court, for being ignorant or knaviſh. And | 
100%, he cited a caſe in this court between Bill and Field, where A. ſpeak- Bill v. Field, 
e, to ng to B. of C. (who was abſent, and was gone to be made a ju- Lev. 52. 
0 ſice of peace) ſaid, C. will make ſuch a juſtice as Major Bill, who 
mo 1s a fool, and an aſs, and a blockhead, and a buffle-headed juſtice ; 
aul. n an action brought by Bill for | peaking theſe words, after verdict 

ſor the plaintiff, upon not guilty pleaded, judgment was arreſted. 
1 And as to the ſecond, Holt ſaid, if that was as Sir Bartholomew 


Lauer urged, then it was a temporal damage ; and for — 
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hall have an action, and cannot ſue in the ſpiritual court. Prohi. 
bition was granted. — | | 


— 


Rex verſ. Fell. 


8. C. 1 Salk. EL L keeper of Newgate was indicted for the eſcape of Birkin- 
272, 287. head, who was committed for high treaſon in conſpiring the 


5 Mod: 414, geath of the King, Upon not guilty pleaded, verdict for the King. 
Indictment a- : f 8 
gainſt a gaoler And now Sir Bartholomew Shiwer and Mr. Northey moved in arreſt 


for aneſcape. of judgment, that it was ſaid only that Fel! ſuffered Berkinhead to 


C » 8 . * . 0 | 6. ® 
202 5 eſcape, being in his cuſtody oneratum pro alta proditione, Gc. and 


' 1 Ro. Abr. does not ſhew, that he was committed for high treaſon to the cu- 


806,809. ſtody of the defendant. And for this exception judgment was ar- 
Togo 3% reſted. For per Holt chief juſtice, if a man be in cuſtody of Hl 


13 Cro. Jac. for a treſpaſs, and another perſon goes before a juſtice of peace, 


588. pl. 11. and ſwears high treaſon againſt him, he will be in cuſtody of Fl 
and alſo charged with high treaſon ; but yet ſince he was not com- 
mitted to Fell for high treaſon, Feli ſhall not anſwer for his eſcape, 
as the eſcape of a man committed for high treaſon, The preceden:s 
are, cujus ex cauſa commiſſus fuit, And in the caſe for the eſc:pe 


Error in the of the lord Grey the mittimus was ſet out; and though error in the 
commitment 


commitment will not excuſe the gaoler (as if a man be committed 

will not excuſe , : : : a 
che oaoler for for high treaſon, there to continue until farther order) if he permits 
an eſcape. the man committed to eſcape, yet the gaoler ſhall never be charged 
for the eſcape of the man, as committed for an offenſe, for which 


he never was committed to him. And he reprehended the King's 


council, for not following the ancient precedents. Another ex- 

.ception was, that it was ſaid, Berkinhead was committed priſcna: 

de Newgate ſub cuſtodia vicecom. ſo that it did not appear that he 

was committed to the cuſtody of Fell; and alſo to fay, that he was 

committed priſonae, &c. was inſenſible, becauſe a man cannot b. 

committed to a place, but to a perſon, &c. To the firſt point they 

Gaoler liable held, that this was well enough. For if Berkinbead was commit- 

to __ ted to the ſheriff, and the gaoler permits him to eſcape, the gaoler 

e is liable; for the priſoner is in the cuſtody of both. And though 

was tothe ſome ſcruple has been made, whether the ſheriff be in ſuch cal: 

_— chargeable [Sce Hale P. C. 114. The ſheriff ſhall not be chatgel 

puniſhable criminally, v/z. to extend to life or limb; though he 1s liable to 

cciminally for payment of damages in eſcape for civil cauſe] without doubt he l. 

eſcapeſulfere® For by 14 Ed. 3. cap. 10. the ſheriff ought to put in ſuch 3 
by the gaoler. bk 8 P 

| gaoler, as for whom he will be anſwerable; and 19 Hen. 7. cap. lo. 

which reſtores - the gaols to the ſheriff, ſays, that in all caſes where 

the gaol belongs to the ſheriff, he ſhall be chargeable for eſcapc“ 

And Holt ſaid, that he made mention of it for the good of ſherifh 

and not to cauſe examination of what is paſt, And as to the ſecond 


hy S jt, „ fr. . ads roar een at. 


Hil. Term 10 Will. 3. "ane 
point, Holt chief juſtice ſaid, that it was according to the prece- 

dents ; for commitments priſonae et turri London are frequent, and Commitment 
{ach commitment is a good commitment to the lieutenant of the 2 priſon 
Tver. 3. A third exception was, that it did not appear (admit- S, 

ting Berkinhead to have been committed to the priſon for high 

treaſon) that he was under ſuch commitment at the time of the 

eſcape ; for it my be he was pardoned, &c. But this was over- 

ruled ; for Holt chief juſtice held, that that ought to come of the Prifonce par- 
other fide. And if a man was pardoned, yet the ſheriff ought not denedeſcapes. 
to take notice of it, until his pardon was allowed in the King's 

Bench, or ſome other court ; for the ſheriff cannot allow the King's 


' pardon; and it is criminal in him to permit a priſoner to eſcape, 
4 ſuch allowance had. 2 8 
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Rex v. inhabitantes de Riſlip. Ante 190 


HIS caſe being now debated, Holt chief juſtice and Gould 2 Salk. 492 
juſtice were of opinion, that Riſſip was concluded. And 3 _ 260 
| Gould juſtice ſaid, that Harrow being firſt poſſeſſed of Edlin, and 
removing him to Riſlip as the place of his laſt legal ſettlement, 
from which order Ni ſſip appealed, and the order was confirmed upon 
that appeal, Riſſip is concluded from conteſting that it was the 


lace of his laſt legal ſettlement ; becauſe Riſſip upon the a | 
bad the advantage of that matter; for if Riſſip Me have "Coma 
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ewn 

that there was another place, where Edlin was lawfully laſt ſettled, 
. Ellin ought to have been ſent back to Harrow, for then he was 
= not well removed to Riſſip, the place which was poſſeſſed of him 
1 being obliged to maintain him, until they can find where he was 
bs | liſt legally ſettled. Rokeby rear was of opinion, that the appeal 
5 to the ſeſſions was not final in any caſe, but it might be removed 
8 into the King's Bench, and examined there upon the merits. Turton 
n juſtice was of opinion, that Riſſip ſhould be concluded againſt 
1. Harrow, but not againſt Hendon, becauſe Hendon was not 
* to the ſuit. The court being divided, it was adjourned till the 
15 Ethericke ver/. Cooper. | 
ij PER Hott chief juſtice, if the ſheriff takes inſufficient bail, he 8. C. 1 Salk. 
ph i liable to an action, as well as to amercements, 99- 
| 6 Mod. 122. 
her . | — 
pe 1 
7 12 


. . 


burſe a con- 
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Rex D. inhabitantes parochiae Boughton in To ; 


Rate to-reim- & Rate was made by a conſtable, &c. upon ſeveral. pariſhes, to 
A reimburſe himſelf his charges, in conveyance. of ſturdy beg- 
ſtable. ; . : a 
Foley's Poor gars, Gc. according to 14 Car. 2. cap. 12. par 18. which was 
Laws 14, 32. confirmed at the ſeſſions. And it being removed by certiorari, 
a motion was made that it might be quaſhed. 1. . Becauſe two ju- 
| ſtices are directed by the ſtatute to confirm it, and not the ſeſſions, 
Where no But per Holt chief juſtice, where authority is given to two juſtices 
appeal to the Of peace to do any act, the ſeſſions may do it in all caſes, except 
= 3 oy where appeal is directed to the ſeſſions. 2. Becauſe the conſtable 
which two ju- has power only to charge his own pariſh, as conſtable of which he 
ices may do. is put to this expenſe. And for this exception it was quaſhed, 


| 3 0 55 And Holt chief juſtice took a difference; where ſeveral pariſhes are 


10. in one and the ſame town, ſuch an order may be good. See the 


N ſtatute, which ſays, pariſhes.] But that not being alleged here, it 
| cannot be intended. . 


* . Lo 1— Ss + ”—- ©. — — 8 «©COCAa a6 


Rex ver/. the mayor and aldermen of Hertford. 


8. C. 18alk A FT ER ſeveral motions and debates at the bar, leave was gives 
| $5» 374 90: by the court to file an information in nature of a quo Ware 
"$1.85. ranto, in the name of Sir Samuel Aftrey, againſt the mayor and 
Stat. 4, 5 W. aldermen of Hertford, to know by what warrant they admit per- 
&M.c-15. ſons, who do not reſide. within the borough, to the freedom of 
the corporation. And Holt chief juſtice ſaid, that if the deſen- 
Judgment in dants were found guilty, they ſhould be fined. And the difference 
quo varranto. of the judgments in this caſe and in the writ of guo awerranto is, that 
| in the latter caſe the judgment is to ſeiſe the franchiſe into the King' 
Proceſs in an hands, but in the other caſe only an after of the particular franchike. 
information in That the firſt proceſs in this caſe is. /ubpcena, and afterwards 4 
eee 1-9 tringas; and it being in a foreign county, there ought to be fifteen 
days between the 70e and return. 


eee, Vega Inhabitants of South Moulton in Suffolk. 
ant, | 
ſerves half a £0 1 | : 3 | 
e N order was made to remove a woman from B. to C. And 
RE d 3x0 ä upon appeal the matter was ſet out at large. And it appear 

i750, Edit. that ſhe was a covenant ſervant firſt for half a year, which time 


121, 3 51. ſhe ſerved; and then for another year, and ſerved half of that 
89.18 * And the queſtion was, whether this was a ſervice for a year within 
2Seſl.Ca 111, the new ſtatute? And Rokeby, Turton, and Gauld, juſtices, [ ab 
11% % 9. N fentt 
124,125,163, | 

188, 


„„ ĩÜ5Ütt. » 


e Holt chief juſtice) held that it was; 1. Becauſe the ſtatute 
deſigned only, that the party ſhould ſerve a year. 2. They held, 
that it was not neceſſary, that there ſnould be an order made at the 
ſelſions upon appeal. Mr. Jacob. 5 


Coot vegt Linch. 


E was given for the plaintiff in the King's Bench in 8.C. 12Mod, 


Ireland, and coſts were taxed. And afterwards. error was 3, 118 


brought in the King's Bench here, and the judgment affirmed, 8. C. 1 Balk. | 


and the coſts taxed. And afterwards error was brought in parlia- 321. 


ment here, and judgment affirmed. Upon which a capias was 5 Mod. 421, | 


ſued here againſt the defendant for all the coſts given here. ng hg 


And after motion and conſideration by the court, the execution 298. 25 
was ſet afide. For by Holt, it cannot be good; for in this caſe L Fan. 


ag, 27 be 


a man cannot have a capias into any county of England „be- Capias does 5 


cauſe the cauſe of action ariſes in Ireland; and there the venue not lie for 


is laid. And therefore the original capias ought to iſſue in Ireland, coſts given 


But no capias can iſſue out of the King's Bench in Ireland, and eee * 


therefore they can have here, neither original capias, nor teſta- judgment gi- 


fun capias, becauſe one cannot have an original. But the methad % 
is, to ifſue a writ, reciting all the proceedings here, directed to 
the chief juſtice of the King's Bench in Feland, and the execu- 
tion ſhall be ſued there of the whole. For though the judgment 
is affirmed here, yet the law ſuppoſes: the parties commorant in 


Treland, For the coſts are but acceſſory to the judgment. And 


ſuch writ or mandate determines the writ of error, and reſtores. 

the cauſe in Ireland. And per Holt chief juſtice, it is the vgry-Record ro- 
record, which comes here out of Feland, and not the tranſcript moved. 
of it, And it is no abjection, that it ſhauld be the tranſcript 

for fear of the peril of the ſea; for one might object in the 

ſame manner, that upon error in the Common Pleas the tran- 

ſcript only is removed hither, for fear. it ſhould be burnt or 


| loſt, before it comes into the King's Bench. But in fact when 


the record in both caſes arrives here, then it is the true record, 


and not before; and that which is in Treland, or the Common 
Pleas, ceaſes to be the record. | n 


Foſter ver. Hexam. 
| Conuſance of 


[/Right King's ferjeant came into the King's Bench, and de. P's chime 
manded conufance for the biſhop of Ey in an action of treſ- of x39. * 


Paſs quare claufitm fregit, which was removed into the King's 7% 475. 
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8 E 149: Bench by certiorari, and bail was put it. And firft the warrant 
C. B. 158. Of attorney under the ſeal of the biſhop, was read in Latin, then 
Mic. 14 Geo. the record as it was, vig. treſpaſs, &c. and then the record pro- 
2 © Tin Ceeded, et modo ad hunc diem vemt Srmon epiſcopus Elienſis per 
ells v. Ira . » 

bern add Etiy. Jobannem Stone attornatum ſuum, et petit cognitionem, &c. qui 
5 Viner 590. dicit, that the place where, &c. is within the liberty of the 
N RY biſhop ; et quod alias, ſcilicet, Mich. 20 Edw. 3. B. R. Rot. 44. 
I Salk, 183. in treſpaſs and battery, and Hill. 21 Edw. 3. Rot. 2 1. B. R. in 
2 Keb. 4 treſpaſs quare, &r. and Hil. 17 & 18 Car. 2. Rot. 229. B. R. 
Grange. in treſpaſs and ejectment, and Mich. 35 Car. 2. B. R. Ret, 151, 
"mp0- in treſpaſs, aſſauſt and battery, this conuſance was allowed; and 
therefore he prays his privilege habendi cognitionem ; and then the 
entry proceeds, quaefitum eſt of the plaintiff, ſi quid dicere quet, 
Sc. ſuper quo allocatur, Cc. and then day is given upon the 
roll to the parties at Ely, &c. et diffum eff to the biſhop, gud 
celeris juſtitia fat. The two late records were produced in 
court; but becauſe the old records were not produced, and be- 
cauſe it was the laſt day of the term, and therefore unfit for 

ſuch a motion, and becauſe Holt chief juſtice doubted of the 
manner, it was adjourned, For Holt chief juſtice ſaid, that the | 
true method of pleading ſhould be, to lay ufage immemoril, 
and not to rely upon it, but to produce the allowance in the 
King's Bench or in Eyre. And this is agreeable to the reaſon of 
the law; for ſince ſuch privileges do not lie in preſcription, but 
in grant, that alone cannot be a title to them, but becauſe that 
if the charter was before time of memory, &c. before the firſt 
of Richard I. the ſaid charter could not be pleaded, therefore by 
the ſtatute of quo warranto, 18 Edw. 1. one may hy a uſage, 
which is an argument of an ancient grant time whereof, &c. and 
then ſhew the allowance. But if no ſuch uſage hath been, then 
the preſumption of the law is deſtroyed, and they muſt ſhew 
the patent, for allowances in the King's Bench or in Eyre are 
x Salk. 183. not | i op See Fofter v. Mitten. See Keilw. 189, 190. 
1 Sid. 103, It will be difficult to maintain this method of plead- 
ing. In the caſe in 17 & 18 Car. 2. Holt ſaid, he remember- 
ed, that no exception was taken to the manner of the demand. 


Adjourned, Mr. Jacob. Poſt. 475. 


Between Coote and Graham, and Paternoſter and Graham, 
Paſch. 1728. Conuſance was 2 for the univerſity of Oxford 
in theſe cauſes, becauſe the defendant was a gentleman common 
of Magdalen Hall, upon producing the chancellor's certificate, &c. 
And a rule was made to ſhew cauſe, And July 2. Trinity n 
1728, the rule was diſcharged. e Was no 15 eftion, nor enii) 
of the claim made upon record, Mr, Willes for the univerjity. 


— eeeeeees 


A 


= 


BT Fr 4 48 8 


> 


SE oi RO ͤ DR a te 


8 


— ; 


* 


— Hl Term 10 Will. 3 


A Rent- charge was granted to F. S. out of lands, which were Money 
demiſed to ſeveral undertenants. The grantee of the rent brocgüt into 

diſtrained upon them all for one half year's rent arrear. The te- tende. 

nants bring ſeveral replevins. The avowant makes the ſame ed. 


avowry againſt all. The plaintiffs in bar of the avowry plead a 10. 195. 


pon 
plead- 


tender with profert in curia. And now it was moved, that the 


bringing in of one ſum ſhould ſerve for all the three avowries, 
they being for the ſame rent arrear. And the motion was granted. 
Ex relatione m'ri Jacob. | 1 
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Nontenure to 
part, and to 
other part en- 
try by the de- 
mandant, 


pleaded. 


5 Hen. 7. 7. 
; Ed. 4. 116. 
21 H. 6. a. 
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Moſley ver/. Coldwell. g 
5 ” | : | = 9 
Formedon in the deſcender was brought of two meſuage; a 
and of ſeveral parcels of land in Shelley. The tenant 1 
quoad part pleaded nontenure ; guoad the reſidue he a 
pleaded, that the demandant had entred, and was ſeiſel t 
thereof; and concludes in abatement. The demandant demur, ot 
 Lutwyche ſerjeant for the demandant argued, 1. That the pleading i 
was repugnant and vicious; for the pleading of nontenure quis re 
parcel allows himſelf to be tenant of the reſidue; and then the p 
pleading that the demandant is ſeiſed of the reſidue is repugnant; hi 
for if that be true, he is tenant of no part, and therefore he ſhould 00 
have pleaded nontenure of the whole. 2. The pleading that the bi 
demandant has entred is not good, becauſe it does not ſhew, when th 
he entred, before the writ brought, or after it pending the action. tu 
If it was before the writ brought, it is not good; becauſe he had qt 
not right to enter, where the tenant might have. entred upon him = 
again, and then his action would be revived. 26 Hen. 8. I. 4. th 
If it was after the writ ſued, then it will abate the writ. Br. To 
briefe 1. Long 5 Edi. 4. 116, 117. But he ſhould have pleaded | ta 
it puis darrein continuance, and the certain time of entry ought !0 pe 
be ſhewn. Giraler ſerjeant to the contrary. The plea is 8 pl 
and could not be better. For as to part the tenant claims nothing, ua 
and as to that he pleads generally nontenure. As to the other put , 


he has title, and is tenant at the time of the pleading, but * 
4 : 4 demandani 
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demandant has entred upon him, .upon whom he has re-entred.; 
ert the demandant after his entry could not have this action of for- 
medon, though it be entailed, for by his entry the eſtate-tail was 
executed in him; and although the tenant entred upon him, yet 
he ought not to have a formedon, but ought to bring his aſſiſe, 
writ of entry, or ejectment, &c. For this action i 5g a right 

| Jeſcended to him, of which he hath never been poſſeſſed; but by 
his entry he having the poſſeſſion, the re-entry of the tenant was 

a tort to his poſſeſſion, of which he ought to have brought his 
own action. And that formedon does not lie after an entry, Formedon in 
Fitzh. nat. br. 219. 7 Edu. 4. 19. Bro. For medon 47. And the deſcender does 
time of the entry need not be ſhewn, no more than the entry W 
the heir, &c. after the death of his anceſtor. And if the tenant 

| had re-entred, the demandant ſhould have replied, and ſhewn it, 

for it ſhall not be intended. 11 | 


Prwell juſtice, 1. The tenant having pleaded nontenure 

parcel muſt be taken to be tenant of the refidue, otherwiſe he 

thould have pleaded nontenure to the whole. 2. The tenant has 

not pleaded, when the demandant entred, nor is it pleaded puis /a'Entry before 

darrein cuntinuance; and therefore it muſt be taken before the = _— 

writ brought. But entry -before the writ will not take away tha Ca 

demandant's action, eſpecially if the tenant has re-entred upon him, action. 

as ſhall be intended by this plea; for by the re-entry the action | 

ſhall be revived. But entry pending the action will abate the writ, Entrypending 

and it is a queſtion, whether a re-entry in ſuch caſe would make et 

the writ good. Treby chief juſtice, formedon in the deſcender lies pormedon, 

only upon a diſcontinuance made by the anceſtor, or when the when it lies? _— 
iſſue 1s barred of his entry (which was agreed per curiam) for the = 
reaſon of a formedon is, inaſmuch as the party cannot enter, but is | 
put to that action, to recover his right; for where he may enter 5 4 


FS S TN 1 8 


nt; he ought; and ought not to ſue a formedon. And therefore if the 1 
uld demandant's entry be tolled, which muſt be intended upon the "of | 
the bringing of this action, if he has entred upon the tenant before. $6 
hen this action brought, that entry will not make him ſeiſed by vir- | | 


tue of the intail ; but it will be a diſſeiſin to the tenant, and conſe- 
quently the tenant's re-entry has revived the formedon, for he can- 5 
not have another action. But ff the tenant had not re-entred, | 9 
there the demandant could not have maintained a formedon, being | 
| kilcd of the land, though he be not ſeiſed by virtue of the eſtate- 1 
| fall, The tenant in this caſe muſt be taken to be tenant of that | 
part of the land whereof he has pleaded the entry, &c. by his | 
pleading of nontenure to the other parcel. And if the demandant | | = 
vas entred upon him, it muſt be intended pending the writ, and 
vhich ought to be ſhewn ; but no time of the entry being ſhewn, 
the demandant could not reply to it; for he could not ſay, ** 

: ns | 4 
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8. C. Lutw. E was given in this caſe for the plaintiff by Treby chief 


Writ by jour- tainable by journeys accounts; for a writ by journeys accounts is 


— 4 ſame who ſued the firſt writ; but where the plaintiff dies, a writ by 


: Hil. Term 10 Will. 3. | 


he has not entred pending the writ ; for that is not pleaded; and 
to ſay that he did not enter generally would not be good; and he 
might have entred before the writ brought, and yet no cauſe that 
the writ ſhould abate, as appears by what is ſaid before. Judgment 
quod refpondeat ulterius. Ex relatione miri Place. 1 


Kinſey ver/. Heyward. 


os. 152. J juſtice, Nevill and Powell juſtices, againſt the opinion of Bin- 
2 Mod. 70, code juſtice: The cafe was thus; the plaintiff declared as admini. 
2. ſtratix to her 4 = defendant .as executor to 
 woard in indebitatus aſſumpfit. The defendant pleaded non 4 
infra ſex annos. The plaintiff replies, that bes” loc age 
of clanſum fregit returnable in this court, in which he intended to 
declare in aſumpft for this debt againſt Heyward ; that Heyward 
.died, and her huſband ſued another writ againſt the defendant, 
that then her huſband died, and ſhe being adminiſtratix to her 
huſband ſued this writ, Sc. The defendant demurred. And the 
court gave their opinions in ſolemn arguments on the bench. (But 
the arguments of the three puiſue juſtices were not heard by Mr. 
Place.) Treby chief juſtice, 1. In this. caſe this writ is not main- 


veys accounts maintainable only by the ſame plaintiffs, or one of them at leaft, 


journeys accounts cannot be brought by his executor, &c. And 
this appears by The terms of the law, Fitzherbert, and Statham, in 
title Journeys accounts. If the defendant dies, there the plaintiff 
may purſue a writ by journeys accounts againſt his executors, &c. 
or if there are two plaintiffs, and one of them dies, the ſurvivor 
may have ſuch a writ, he being the ſame perſon who ſued the for- 
mer writ; but a writ by journeys accounts is maintainable in 0 
caſe, but by the ſame plaintiffs, or ſome of them who were plain- 
tiffs in the former writ; but in no caſe ſhall be brought by an exe 
.cutor, or heir, &c, Paſt, 107, 108, 417. 3 Co. 174. Br. 
Journeys accounts. 23 Thelal 407. b. 1 Ventr. 235, And witi- 
out doubt there have been ſeveral occaſions offered, to bring ſuch a 
writ by executors, &c. which would have been brought, if the 
law would have allowed it. And the caſe of Effobb v. Thorne- 
goed, adjudged in this court Mich. ꝙ Will. 3. [See before, 203. 
A general executor brought a writ by journeys accounts upon 4 
writ brought by the executor durante mincritate, and adjudged that 
the ſaid writ was well brought. And he ſaid, that he was then © 
the ſame opinion; but he never was aſhamed to retract his opini- 
on, when he is convinced upon better reaſon; and for this 225 


* 
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he declared that he thought the faid judgment was not maintain- 
able, upon the reaſons upon which it was given, vis. that an exe- 
cutor may have a writ by journeys accounts upon a writ abated, 
brought by the executor ne minoritate; but the judgment was 
notwithſtanding well given upon other reaſons. But in no caſe 
can a writ of journeys accounts be, but by the ſame. plaintiffs, or 
ſome of them, who were plaintiffs in the former writ. And to 
fay, that the general executor, and the executor durante minoritate, 
were as one perſon in the office, is to. ſtrain. the point too far; for 
it muſt be the ſame plaintiff, not only by repreſentation, but by 
name; for the ſecond writ is a. continuance of the firſt, which 
cannot be but by the fame 9 05 not only in repreſentation, or in 
reſpect of their office, but ſtrictly and truly the ſame perſon. 2. In The frſt writ 
this caſe the writ cannot be by journeys accounts, beeauſe the for- van to be 
mer writ ought to be continuing in court and returned. Fitzb. i 
| ſaurneys accounts 22. Raſt, Entr. 417. II Hen. 6. 34. For the 
writ js not in court before it is returned, but in this caſe it does 
not appear that the firſt writ was returned. 3. In this caſe the Clayſwnfregir 
firſt writ was a clauſum fregit, which writ. is not maintainable, en 
nor can be continued againſt executors ; and the ſecond writ ought n 
always to be the ſame with the firſt, and uſually they were entred 
upon the ſame roll, and both together made only one record. 
4. In this caſe there is nothing of journeys accounts before us, for 
the ſecond writ is not ſaid to be brought per dietas computatas, as Second writ 
all the precedents are; though the meaning of the ſaid words he —_—_— with 
did not well apprehend. The word dieta ſigniſies a day's journey, 
and the beſt account of the word is given by Selden, that —＋ ac 
the Chancery being a movable court, and following the King's court, 
and the writs being to be purchaſed out of the ſaid court; the | 
who purchaſed the ſecond writ ought to have applied to the King's 
court, as haſtily (that he might obtain the ſecond writ) as the diſtance 
of the place would allow, accounting twenty miles for every day's 
Journey ; and for this reaſon he was to ſhew in the ſecond writ, that 
he had purchaſed his ſecond writ as haſtily as he could, accounting 
the day's journies he had to the King's court. But it has been ke A 
urged by the counſel, that the death of the plaintiff, being the act ad of God a 
of God, ſhall not do a prejudice to any, and the executor of ſuch Prejudice. 

ron dying ought not to be prejudiced by the teſtator's death, to 
| Joſe a writ which was well commenced. Anſwer, That the ſaid 

rule, viz. quod aus dei nemini facit injuriam, admits of ſeveral 
<xceptions, and it will prejudice the party in divers caſes. The 

aute de bonts aſportatis, &c. is an inſtance; for at common law 
before the ſaid ſtature made, by the act of God executors were pre- 
Judiced in gaare impedits; and in all actions and caſes where dama- 
bes only are recoverable, which ariſe ex delicto, unleſs in caſes 
which ariſc upon deeds or contrafts. A pawn. is not redeemable Poms 

5 | ter 


„„ Yy 


| rule will not ſupport this writ by journeys accounts. But that 


' Statute of li- 
mitations. 


Ante 386. 


A year rea- 


ſtatute; and that if an action is ſued within the ſaid time, the par- 
ty is out of the purview of the act, and at liberty to proſecute the 


within the fix years. Though the former was a writ of clauſun 
fregit, and this is an aſſumpfit; yet by the courſe of the court it is 


P:f.880,553- in the King's Bench. And therefore the ſtatute is ſatisfied in this 


ſuch intent; and where the words are ſilent, a reaſonable time by 


ſonable time. which the law delights, as may be inſtanced in many caſes. ©. 
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after the death of the pawnor. In appeal the next heir dies after 
the appeal brought, the appeal is loſt. And for this reaſon the (id 


which is ſaid by Coke, 6 Rep. 10 6. Spencer's caſe, is law; that 
an executor, Sc. ſhall not have a writ by journeys accounts. But 
though this writ is not good to continue the former, and by ſuch 
means to -avoid the ſtatute of limitations ; yet the plaintiff here 
ought to recover notwithſtanding the faid ſtatute pleaded. For the 
ſtatute is, that actions upon the caſe, &c. ſhall be ſued within the 
ſix years, &c. and for this reaſon where an action is ſued within 
the ſix years, that ſeems to be excepted out of the words of the 


ſaid action, or to ſue another action at any time not reſtrained or 
limited by the ſtatute. And in this caſe an action was commenced 


the ſame action, the clauſum fregit being a general writ, upon 
which a man may declare in any other perſonal action, as a /atitat 


caſe by the ſuing of the clauſum fregit, and the plaintiff thereby ſet 
at liberty out of the reſtraint of the ſaid ſtatute. As if a copy- 
holder has licence to make a leaſe, his leſſee may make an under- 
leaſe, for by the licence it is exempt from the cuſtom of the ma- 
nor. 1 Roll. Abr. 508, But though by the ſuing of an action the 
party ſeems to be ſet at liberty, without any reſtraint of time in 
which he ought to proſecute his action, or to bring a new action; 
yet by the reaſon of the ſtatute he ought to be reſtrained to ſome 
reaſonable time. For the ſtatute being made for ſettling ſome time 
for the bringing of actions, it ought to be expounded according to 


_ conſtruction ought to be made. But it is difficult in this caſe to 
ſettle, in what time an action ſhall be brought, where another ac- 
tion hath been commenced within the fix years. But it ſeems © 
me, a year ought to be a reaſonable time; for it is the time in 


Li. 254. 6. 2 Infl. 476. Plowd. 353. Stowell and Zouche's caſe, 
For though the ſtatute binds the right of the party, and therefore 
ought to be taken ſtrictly, yet the party ſhall. be bound to ſome 
reaſonable time, and a year being the time which the law in many 
caſes adjudges reaſonable, (ſee 2 Keb. 764.) therefore in his opinion 
if a writ be brought within the fix years, although. it be difcont!- 
nued by death, &c. and the ſix years expire; yet the ſtatute of 
limitations will not be a bar, if another action be commenced in 
reaſonable time, and a year ſhall be ſaid a reaſonable time. Ob- 
jection. That in this caſe the former writ was ſued more than = 


* 
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ago, and it does not appear that the former writ was ever re- 

turned, or that any thing has been done for more than five years. 

Anſwer. That a writ being ſhewn to be ſued out, it ſhall be in- A writ ved 
tended to be returned, and alſo to be continued, if the contrary be hall be in- 
not ſhewn by the defendant. For the diſcontinuance or failing of 1 125 
any proceſs ſhall not be intended without being ſhewn. And it is 

not neceſſary to ſhew all the continuances, for that would make 

the replication too prolix ; and if the continuances ſhould be plead- 

ed, they ought to be pleaded every one particularly, and debito modo 

continuat. would not be ſufficient. And in Every and Carter's caſe, Continuances 
2 Ventr. 254. the continuances were not pleaded. And Stile 401. _ not be 
reſolved there, that the continuances need not be pleaded, and that* _ 
the bringing of the action prevents the ſtatute of limitations. 1 Sid. 

228. was cited. Judgment for the plaintiff. Ex relatione miri 

Place. Afterwards error was brought upon this judgment in B. R. Intr. Hill. 11 || 
and after argument at bar twice the judgment was reverſed ; be- ng 3-B.R. | > 
cauſe the continuances of the writ were not pleaded, and it was *** #97: | 
not ſaid that the writ was undetermined. Mick. 13 Will. 3. B. R. 

1701. And upon error brought in parliament the judgment of the 

King's Bench was affirmed, Friday the firſt of May, 1 Annae re- 

ginae 1702. upon the ſame point of not having entred the con- 

| tinuances, &c. . | | | 


Churchwardens of Market Boſworth ver/. The rector of 
Market Boſworth. 


HE plaintiffs libel againſt the defendant in the archdeacon's Cafomornot, 
court of Leiceſter, that there was time whereof, &c. and is, ev A 
a Chapel of caſe within the ſame pariſh ; and that the rector of the Court. 
ſaid pariſh for time whereof, c. bath repaired and ought to repair Oro. El. 659. 
the chancel of the faid chapel; and that the chancel being out of 1 
repair, the defendant being rector hath not repaired it, The de- : 
fendant in the ſaid court denied the cuſtom. And a decree was 
made for the defendant, that there was no ſuch cuſtom. And coſts 
were taxed there for the defendant. And Wright King's ſerjcant 
moved for a prohibition. And (by him) it ought to be granted, 
becauſe it appears, that the libel is upon a cuſtom, which the de- 
iendant has denied; and it may be the queſtion was in the Spiritual 
Court, cuſtom or 6r not, which is not triable there, but at common 
lw. And then this appearing upon the libel, that the court has 
not juriſdiction, a prohibition may be granted after ſentence. But 
! the court e contra. For (by the chief juſtice) the reaſon for 
which the Spiritual Court ought not to try cuſtoms is, becauſe 
they have different notions of cuſtoms, as to the time which creates 
them, from thoſe that the common law hath. For in ſome caſes 
uſage of ten years, in ſome twenty, in ſome thirty years, 1 
| | a CUt- 


F 


* 
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a cuſtom in the Spiritual Court; whereas by the common law it 
muſt be time whereof, &c. And therefore ſince there is ſo much 
difference between the laws, the common law will not permit that 
court to adjudge upon cuſtoms, by which in many caſes the inhe. 
ritances of perſons may be bound. But in this caſe that reaſon 
fails, for the Spiritual Court is ſo far from adjudging, that there i; 
any ſuch cuſtom which the common law allows; that they hare 
adjudged, that there has not been any cuſtom allowed by thei; 
law, which allows a leſs. time than the common law, to make 3 
cuſtom. And the plaintiffs having grounded their libel upon x 
cuſtom, which was well grounded, if the cuſtom had not been 
denied (for libels there may be upon cuſtoms) but the cuſtom be- 
ing denied, and found no cuſtom; it is not reaſon, to prohibit 
the court in executing their ſcntence againſt the plaintiffs, fr 
the deſign of the motion for a prohibition, is only to excuſe the =_ 
plaintiffs from coſts. And there is no reaſon, but that they ought 


436 


to pay to them, ſince it appears, that they have vexed the defendant 

without cauſe. And therefore a prohibition was denied. | 

Nicolas adminiſtrator of Wildbore ver/. Killigrew, 

[Oe e 19 F plaintiff brought indebitatus aſſumfipt againſt the defen- | 
niſtrator ſhall T dant, and declared for ſo much money due to the inteſtate, I 

pay goth upon paid to the defendant after the death of the inte ſtate, to the uſe of f 

1 5 the plaintiff his adminiſtrator, The plaintiff was nonſuit. 4nd t 
Greys. Lick. whether he ſhould pay coſts or not, was the queſtion. And it was t 

wood, Trin. urged for the defendant, that he ought to pay coſts, inaſmuch as a 

3 the action being brought for money received to his uſe after the 1 

102,122,123, death of the inteſtate, the naming of himſelf adminiſtrator is ſur- | þ 

Nota; The pluſage, and to no purpoſe, for he might have brought the action tt 

rule hath con in his own name; and where a man may have an action in his ot 

_ own name, though he brings it as executor or adminiſtrator, if it ne 

executor or be found againſt him, he muſt pay coſts, as hath been frequently th 

an ne ce lettled, not only in this court, but alſo in the King's B-nch. Birch th 

aclion in bis ſerjeant for the plaintiff, that he ought not to pay coſts in this co 

own right, cafe; for he could not have brought the action without naming 20 

| aan ot $12 himſelf adminiſtrator; for the caſe was, that the inteſtate ws 3 the 
55 & there ſoldier in a regiment of which the defendant was colonel, and re 

if he fails be died having arrears of his pay due to him from his majeſty, no 

but Fe cold and the plaintiff took adminiſtration, and afterwards the money bel 


not bring the was paid to the hands of the defendant, to diſcharge the arreat 
action ocher. Of the regiment ; and for the inteſtate's ſhare of the ſaid money 


iſe th : pr | ; 
„nd, execs. upon account of his arrears, the action is brought. But it co" 


tor, rod wel not have been brought otherwiſe than as adminiſtrator, for othef- 
fails, he ſha f | 
not pay colts, 2 Barnes 123, Mic. 25 Geo. 2, Bligh v. Cope, in C. B. 


8 


wi 
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wiſe the plaintiff could not make title to it; for if he had brought 1 Barnes roa, 
the action in his own name, not as adminiſtrator, he could not 3 

have recovered. Treby chief juſtice, The plaintiff has declared of 

ſo much money received to his own uſe after the death of the in- 

teſtate, and therefore the naming himſelf adminiſtrator is not to 

any purpoſe ; and we ought to take the caſe, as it is upon the de- 

claration. And by him and Pozell juſtice, if A. be indebted to where à man 
the inteſtate before his death, and after his death A. pays the faid brings an ac. 


debt to B. by direction of the adminiſtrator, there the adminiſtrator e 


way ſuc B. without naming himſelf adminiſtrator ; and though he white in l. 
does name himſelf adminiſtrator, it is void, and he muſt pay coſts, own right. 
if the action be found againſt him. Or if A. pays it to B. to the 

uſe of the adminiſtrator without his direction, yet the adminiſtrator 

may have an action againſt B. in his own name, and he ſhall pa 

coſts. But in ſuch caſe he hath election, to bring an action Ar: 

B. or A. the firſt debtor; and if he brings it againſt A. it muſt be 

as adminiſtrator, and he ſhall not pay coſts. For in all caſes 

where an executor or adminiſtrator ſues for a debt or other thing 

belonging to the teſtator, Cc. and grounds his action upon the 

{ame contract that was to the teſtator ; he ſhall not pay Fo if he 

fail in the ſuit; but if he grounds his action upon a contract ex- 

| preſſed, or by implication and operation of law, which accrues to 

him after the death of the teſtator; there the action lies in his own 

| name, and the naming him executor, &c. is void, and he ſhall  _ 
pay coſts. And in this cafe theſe two judges were of opinion, that 7dbiraru af- 
the money being paid to the defendant, to diſcharge the arrears of /#=2/ for 

| the (aid regiment, there being an arrear due to the plaintiff as vel w bis 
adminiſtrator of the ſaid Wilabore; the 13 might have indebi- uſe brought 


tatus aſſumpfit againſt the defendant for ſo much money received to - _— 


his uſe; although no money was expreſly paid to the defendant to 
the uſe of the plaintiff, But admitting that in this caſe the plaintiff 
ought to name himſelf adminiſtrator, to intitle himſelf to this mo- 
ney due to him and received by the defendant ; the duty due to 
the inteſtate being altered, and being become a duty due from ano- 

| ther perſon after the death of the inteſtate, the plaintiff ought to pay 

colts. And per Treby chief juſtice, if the executor, Gc. bring an 

action upon an infimul computaſſet with himſelf after the death of 

the teſtator, he ſhall pay coſts; and yet it is for a duty due to the Contra adjud- 
teſtator, and not altered, for the accounting with the executor does 8% T. Jones 
. give a new duty, but only aſcertains that which was due ie * 

ore, | We 
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Lawrence verſ. Dodwell. 


S. C. Lutw. OWER. The defendant pleads, that the huſband was ſeiſed 


734. of the land in queſtion, and of other lands in A. and that 


Avennent | ie by his will deviſed the lands in 4. to the demandant for her 


that a deviſe 


by the buſ- life, and died, and that the demandant entred into them by virtue 
band to the of the ſaid deviſe ; and avers, that the land deviſed was deviſed to 
* her by her huſband in ſatisfaction of her dower. The demandant 
demurs. And after arguments at the bar by Levinx ſerjeant and 

Pauulet ſerjeant for the tenant, and Wright for. the demandant, 
judgment was given for the demandant by the whole court; be. 

cauſe the averment, being of a matter out of the will, and not con- 

tained in it, ought not to be allowed; and that Leak and Randal; 

caſe, 4 Co. 4. 4. being expreſs in point, and always allowed for 

law, ought not to be queſtioned at this day. Judgment for the 
demandant. See Bro. dower 69. Poph. 188. Dier 124. 3 Cre. $56. 

that in ſuch caſe the tenant has no need to plead, that it was de- 

viſed pro junctura. See Dier 377. Raft. entr. 233. b. which 

Saunders chief Poell juſtice agreed. Dier 125, 220. And Powell cited the will 
gan ee of lord chief juſtice Saunders, who deviſed all his lands, which he 
which be had, or afterwards ſhould have, in Fulham; and Maynard was of 
es wn i opinion, that that deviſe was not good for land there, which he 
create” had afterwards purchaſed ; but Holt and Pollexfen chief juſtices can. 
tra; but that was agreed by the arbitrament of Holt and Povel. 

And (by him) if in this caſe any intent of the deviſor had appeared 

in the deviſe, that it ſhould have been a bar of the demandant's 

dower, the deviſe ſhould have been pleaded at large, and the court 

would have adjudged it to be in bar of her dower. But afterwards 

Relief ia upon a bill brought in Chancery by the defendant, being heard by 


Chancery. 


„Cha Gag, the lord chancellor Somers, he was of opinion, that in equity ſuch 
24. averment of the teſtator's intent ought to be admitted, and that 
LO Caf. the wife in ſuch caſe ſhould not have both her dower and the land 
1 Vent. 340. deviſed ; and (as I have heard) decreed in this caſe accordingly *. 

4 Rep. 1, 2. | | | | | 

Co. Lit. 36. Moor pl. 103. Cro. El. 128. 3 Leon. 272. 3 Rep. 27. 4 Vern. 365. 


But this decree was reverſed by right lord keeper in Mich. 1702, which decree of reverſal was affirmed 
in the houſe of lords with 304. coſts, 17th May 1717, 1 Eg. Caſes Abr. 219. Note; The principal reaſon 
of this reverſal of lord Somers's decree, and the affirmance of the decree of reverſal in the houſe of lords un, 
that the widow had brought a writ of dower in C. B. and recovered, and ſo the matter had been be. 

termined at law, and if it was a bar at all it was a bar at law. : 


- Faſter 


| 439. 


_ Faſter Term 
II Will 3. B. R. 1699. 


Sir John Holt Chief Juſtice. 
Sir Thomas Rokeby ? 

Sir John Turton op Juſtices. 
Hir Henry Gould 


Wicket and Foot ver /. Cremer, 


And B, ſued an action againſt C. and recovered judgment. 5 C 12 Mod: 
. C. brings a writ of error. B. dies, pending it. A. ſued =: 

two ſcire facias's againſt C. and upon two nibils returned Een fu: 
he had award of execution againſt C. and took his goods in exe- perſeded. 
cution, And now Mr, Robert Eyre moved to ſet aſide the execu- ho. Error 
tion, quia erronice emanavit, becauſe the writ of error does not = = 
abate by the death of the defendant in error, and therefore the exe- abated. 
cution of the judgment was ſuſpended by it. And of that opinion Jerk: 149. 
was Holt chief juſtice, and the whole court. And the rather here, F. N. B. 
becauſe the ſcire facias's were returned 14:1; ſo that it appears, 20 E.) 
that the defendant had no day to plead to it. But if the return Scire facis | 
had been ſcire fect, it might have been otherwiſe, becauſe he had "4 . 
a day to plead, Upon which difference a man is allowed, or diſ- 
allowed, to have an audita querela, But in fact A. need not to uta guc- 
have ſued a ſcire facias, becauſe the judgment ſurvived to him. rea. 
And a ſuperſedeas was granted, &c. And per Holt chief juſtice, '* M94 584. 
in many caſes, where a man may have an audita querela, the King's 
Bench will relieve upon motion; but if the ground of the audita 
jerela be a releaſe, or other matter of fact, it may be reaſonable 


© put him to his audita guerela, becauſe the plaintiff may deny it. 


Rex 


8. C. 1 Salk: 
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8. C. 1 Salk. 
260. 

8. C. Comyns 
61. 

Carth. 496. 

5 Mod. 443. 
Reſtitution 
hindred. 

31 Eliz. c. 11. 


S. C. Lutw. 

16. 

C. 12 Mod. 
258. a 
Covenant to 
transfer bank - 
ſtock. 

12 Mod. 533. 
3 Salk, 342, 
343. 

5 Rep. 114. 
b 


Poſt. 688. 


the whole court was of opinion, that the plea was ill; becauſe 
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Rex ver/. Harris, 


ER Holt chief juſtice, a man indicted of forcible entry may 

hinder the juſtices from awarding execution, either by tra- 
verſing the force (though the books heretofore have been pro and 
con as to that opinion) or by plea of poſſeſſion of three years, Ec. 
which means Holt, being then council, uſed in the caſe of Sit 
Robert Atkins and the lord Brounker, in an indictment for forcible 
entry concerning St. Catharine's hoſpital, removed by certiorari into 
the King's Bench, Poff. 482. itz = 


_ Bhales v. Seignoret. 
Intr. Paſeh. 10 Vill. 3. B. R. Rot. 1 58, 


Wer «119 upon articles of agreement. The plaintiff declares, 
that it was covenanted and agreed between him and the de- 
fendant, that he in conſideration of twenty guineas by the deſen- 
dant to him then paid ſhould transfer to the defendant before or 
upon the nineteenth of November 1695 loool. of bank-ſtock; and 
that the defendant covenanted with the plaintiff to accept it, upon 
notice of three days, and to pay to the plaintiff for it 940/. and 
then the plaintiff avers, that no bank-ſtock is transferrable by law 
but in the office of the bank of England, in the preſence of both 
the parties; and that he gave three days notice to the defendant, 


that he would transfer to him the bank-ſtock in the office of the 


bank the nineteenth of November; and that he attended there the 
whole day to have transferred it; but that the defendant did not 
come to accept it; for which he brings this action for the 940/. &c. 
The defendant after oyer of the articles pleads, that the plaintiff 
nor none of his 5 * had any intereſt in any bank- ſtock upon 
the eighteenth of November, &c. The plaintiff demurs. 


though the plaintiff had not any bank-ſtock upon the eighteenth 


No transfer, 
no money. 


of November, yet if he had it the nineteenth, he might have per- 
formed the contract within the time; for the covenant was not, 
that he ſhould transfer any particular 1000 /. of bank- ſtock, which he 
had at the time of the covenant, but any 1000, of ſtock. But then 


the whole court held, 1. That this action will not lie for the plaintiff 
in this caſe, becauſe it appears that the plaintiff has not transferred ; | 


and without transfer to the defendant, the defendant is not bound 
to pay the money, for the money was to be paid upon the transfer; 
and therefore no transfer, no money, Co, Li. 304. Dier 12 a 
3 e 5 N 2 
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2 Mod. 266. Otway v. Holdips. But the matter in the declaration 
might have been a good excuſe for the plaintiff, if the defendant 

had ſued him for not transferring the bank-ſtock ; or the plaintiff 

might have aſſigned his breach in the .non-acceptance of the ſtock 

by the defendant. 2. The court held, that it did not appear to The court 
the court but that the bank-ſtock was transferrable at another will =o: ay 
place than at the office of the bank; for though the act ſays, that bank. Jeck i, 
no transfer ſhall be but as the King ſhall appoint, and the King afgrableooly 
has appointed it to be at the office of the bank, and not in any “ ene Place. 
other place; yet that ought to have been pleaded, or otherwiſe 

the court cannot take notice of it: and therefore notwithſtanding 

any thing that appears here to the 9 the transfer might 

have been in any other place; and then a tender ought to have been 

made to the perſon. Sir Bartholomew Shower and Mr. Northty ar- Tender. 
gued for the plaintiff; Darnall and Wright, King's ſerjeants, for the 

defendant. Judgment for the defendant, | | 


Dart ver/. Hall. 
R. Carthew moved for a prohibition to be directed to Probibition to 


of an old mill. 


of an old mill, viz. for every tenth toll diſh, upon a ſuggeſtion S. C. 12 Med. 
that it was an old mill. But per Holt chief juſtice, the plaintiff 243 _ 
ought in his ſuggeſtion to lay a Hats mg in non decimando, and x bes of . 
alſo bring an 72 to the court of 
ſo it was done upon debate in the time of Hale chief juſtice, between = 3 
Hughes and the lord viſcount Hereford. See Winch entr. 552. pl. 1. Cn. 
Brown verſ. Nicholſon. n. — 2 Ro.Rep.84: 
| o. Rep. 405. 


Hughes v. 


I was decreed by commiſſioners delegates, of whom Treby chief 8. C. 2 Salk. 
J juſtice of the Common Pleas was one, ſince the laſt term, that 392. 
where A. had made his will, and thereby deviſed all his perſonal Marriage and 
| eſtate to B. and C. and afterwards A. married D. and had by D. LO 
lereral children, and then died, without having taken any notice tion of a will. 
- of this will, that this marriage of A. with D. amounted to a revo- EA Ce. Abr. 
cation of this will, but that it was only a preſumptive revocation ; 4130 — 
and therefore if by any expreſſion, or any other means, it had ap- 
peared that the intent of A. was that this will ſhould continue in 
force, the marriage would not have been a revocation of it. And 


the ſentence in the ſpiritual court was affirmed. Ex relatione m'ri 


2 o we _—_— - 92960 k > 4 


5 U | | The 


to ſtay a ſuit againſt Dart for tithes a ſuit for tithes - 


e truth of the fat. And Bunbury 73, 


08; 
- Bulſt. 212. 


Lugg ver /. Lugg. . vic. Hereford. 


| 
| 
i 


442 Eaſter Term 11 Will. 3. 


The governor and company of the bank of England 
der. Newman. EE 


IP edneſday May 3. 


8. C. Caſes in D Ellamy ſigned a bill payable to Newman or bearer, Newman 
B. R. 241. 5 | pas to the bank of 3 England, and aſked, how much money 
* 5 they would give him for this bill. They took the bill, and gare 
4. delivers it him ſo much money, allowing ſo much for diſcount. After that 
to B. for mo- the bank received 10000 J. of Bellamy; and afterwards they ſend 
ney, tis bil. a man, to demand the money due upon this bill of Bellamy; and a 
| Ante 180, demand was made of Bellamy's ſervant, who did not pay the 

| money. And afterwards Bellamy fails; and the bank ſue Newman 


for the money which he had received of them for this bill, as for 


„ 


ſo much money lent by them. And upon the general iſſue plead- 


ed, it being tried before Holl chief juſtice in London the ſitting 

after the laſt term, the verdi& was for the plaintiff againſt his 

opinion. And now a new trial was granted, becauſe 15 Was 2 

pain fale of the bill. For per Holt chief juſtice, if a man has a 

ill payable to him or bearer, and he delivers it over for money te- 

ceived, without indorſement of it; this is a plain ſale of the bill 

The bearer and he who ſells it, does not become a new ſecurity. But if he 

. _ had indorſed it, he had become a new ſecurity, and then he had 

man or bearer, been liable upon the indorſement. But upon a new trial the jury 
he becomes a found for the plaintiffs. | 


new ſecurity. . 
Rex ver/. Flint. 


S. C. 2 Salk. * HE defendant was indicted, for that, that he being com- 
Vide Sea. 8 munis piſtor ſold ſex collyros debitum pondus minime content. 
Ana. cap. 18. And upon demurrer to this, judgment was, that the defendant 


Uncertain in exoneretur ; becauſe the indictment is too uncertain, for it does not 


dietment. appear to the court to be an offenſe, Mr, Northey for the King 


Ln. 1. cited the opinion of Roll. Stile 186. | 


155- HOSE 
S. c. 2 Salk. H OLT chief juſtice denied to grant a prohibition to the ads 
. miralty court, upon a ſuggeſtion, that they there refuſed io 

3 give to the party ſued there a copy of the libel; becauſe the ſtatute 
copy of the extends only to eccleſiaſtical courts; and not to the admiralty court. 


* Upon the motion of Mr. Hall. 
en Fr HY WES 


cap 3. | 3 : 
See 6 Mod. ; f : White 
156, 308. | 
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White ver; Eldridge and his wiſe. 


Reſpaſs againſt huſband and wife. Upon not guilty plead- Or. Car. 366. 
3 rg for the plaintiff, And now Sir Francis Winning- eee hp 
ian moved in arreſt of judgment, that the wife could not be charged "ur yer 
for the treſpaſs of the husband, no more than they can be charged and wife. 


for the converſion of goods ad uſum ipſorum. But the court over- 3 = 45- 


Guildhall May 20. : 


HE defendant Cole was indicted for that, that he being a 8. c. Tre- 
bankrupt, and brought before the commiſſioners, refuſed to nag Eatr. 
give them an account of his effects, Sc. And the defenſe at the — 


time of the debts contracted, and therefore could not be a bankrupt. 3 ER 


And of this opinion was Holt chief juſtice. - For (by him) though bes bankrope. 
the debts of an infant are only voidable by him at his election; yet 8.C. :2 Mod. 


| 
t 
t 
i 
a 
e 
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r 
Þ 
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is 
a 
£ 
e- 
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ad 
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no man can be a bankrupt, for debts which he is not obliged to ., 
pay. And the defendant therefore was acquitted. 5 
| 3 TY | Was time, 
49, 47. 


Lambert verſ. Oakes. 


| Guildhall May 20. 


R Signed a note under his hand payable to Oakes or his order. S. C. Caſes in 
* Oakes indorſed it to Lambert. 5 which Lambert brought Ira _ 
the action for the money againſt Oakes. Per Holt chief juſtice he 1, ._ 
ought to prove, that he had demanded, or done his endeavour to gainſt the 
demand, this money of R. before he can ſue Oakes upon the in- cn owe 
dorſement, The fame law if the bill was drawn -upon any other "oe" ang 
perſon payable to Oakes or order. And the demand, to intitle . 
Lambert to his action, muſt be after the indorſement. 2. Oakes 1 Salk. 127. 
had indorſed this blank bill to Lambert, viz. by the writing of 
his name only, upon diſcount ; and therefore it was urged by Mr. Indorlor lia- 
Northey, that this was a plain fale of the bill, and the indorſement ** 
ſhall not ſubje& the indorſor to an action, becauſe the bill cannot 

fold, to intitle the vendee to take the benefit of it, without in- 
dorſement; and the practice among merchants is ſo. But Halt e 
tra. For their practice cannot * the law. And the indorſe- 


5 ment, 


* 


1 8 5 
” 


ruled the exception. Bro. tit. Bar. 
| 33 
Rex ver/. Cole. . _— 
s ' | 7. . 


trial, upon not guilty pleaded, was, that he was an infant at the Caſes in B. R. 
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ment, though upon diſcount, will ſubje& the indorſor to an ac. 
tion; becauſe it is a conditional warranty of the bill, and makes 

a new contract, in caſe the perſon upon whom it was drawn does 
Blank in- not pay it. 3. Per Holt chief juſtice, If A indorſes a bill blank 
dorſement. to B. he thereby puts it in the power of B. to overwrite what B. 


Demand of pleaſes, 4. If the indorſee does not demand the money payable by 


* 


the drawee. the bill, of the perſon upon whom it is drawn, in convenient 


time, and aſterwards he fails, the indorſor is not liable. 5. If the 
action be brought againſt the indorfor, it is not neceſſary to prove 


Forged bill the hand of the drawer; for though it be forged, the indorſor i 


nodes: liable: | 


Todd wer/. Stokes a parſon who lived at Chicheſter. 
Guildhall May 24. 


8. C. 1 Salk, HE plaintiff being an apothecary brought an action againſt 
eg the defendant for medicines for the defendant's wife, &. 
blau, Upon ven afſumpfit pleaded, upon the trial it was proved, that the 
goods had by defendant and his wife, upon diſcontent conceived between them, 
the wife. had been ſeparated by conſent for five years; and that upon the 
po 1 ſeparation the defendant ſigned articles to certain truſtees, by which 
Chan. Prec. he obliged himſelf to allow his wife twenty pounds a year ; which 
499. be had done accordingly ever after; that the plaintiff, when he 
6 Mod. 171. accommodated the defendant's wife with theſe medicines, did not 
| know that ſhe was a married woman, &c. And it was ruled by 
Holt chief juſtice, that the defendant was not bound to pay the 

_ plaintiff's bill, For though the plaintiff had not perſonal notice of 

their ſeparation, and though it was not the general reputation in 

London, where the plaintiff lived, that the defendant and his wife 

were ſeparated; yet ſince it was the general reputation in the place 

where the defendant lived, and that for five years paſt ; it ws 

enough to exempt the defendant's wife from being capable to charge 

the defendant, though for neceſſaries. But if the wife had come 
immediately from her husband after the ſeparation, before it could 

have been publickly and generally known, and had taken up necel- 

faries upon credit, the husband would have been liable. And 


therefore in this caſe the plaintiff was nonſuit. 


Longworthy Note, it was ruled by Holt chief juſtice at Exeter Lent aſſires, 
. Hockmore. 10 Vill. 3. between Lungwortby and Hockmore, that if the bul- 
band turns away his wife, and aftefivards ſhe takes up neceſſarics 
upon credit of a tradeſinan ; the husband ſhall be liable to the 


tradeſman to pay for them. But if the wife elopes, though 
tradeſman has no notice of the elopment, if he gives credit to 4 
N | 


W 


rn 
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ſhe will buy ſuch a thing, which is neceſſary, and the huſband tells 
her, that he will not allow it, and forbids the tradeſman to give his 
wife credit for it, and afterwards the wife takes up that thing of the 
fame tradeſman upon credit given her by him; the huſband is not 
ſable. It is ſufficient for the huſband to give general notice, that 
people do not give credit to his wife. . 


Dodd ver,. Beck man and Carman. 


viſe the huſband is not liable. If the wife tells her huſband, that 


FEckman being arreſted at the ſuit of Dodd, put in bail to the Vacatoſjudg- 
action. And afterwards Dodd obtained judgment againſt Beck- en. 


man. And after a capias ad ſatisfaciendum ſued againſt Beckman, 
and non eft inventus returned upon it, Dodd ſued two ſtire facias's 
againſt Carman as bait of Beckman in the aforeſaid ſuit. And 
after two nicbils returned, and judgment againſt the bail, he took 


the goods of Carman in execution. And now Mr. Northey moved, 


that Carman might have his goods out of the ſheriff's hands, 
and that a vacat fhould be made of the judgment, upon affidaver 
that Carman was not at London all the day in which the bail 
was ſuppoſed to enter into the recogniſance, and therefore that he 
was perſonated, and for this reaſon that all ought to be ſet aſide. 
And for this he relied upon 2 Cro. 256. Cotton's caſe. Upon 
which the court referred it to the maſter to be examined, who re- 
ported the fact to be thus, viz. That Beckman being arreſted at 
the ſuit of Dadd, gave a bail-bond to the ſheriff, to appear at the 
return of the writ, And at the return of the writ he put in bail 
before Mr, juſtice Rokeby, to which not being ſufficient, Dodd's 


attorney excepted ; and for want of juſtification of this bail, or of 
putting in of better bail, obtained an aſſignment of the bail- bond; 


upon which Beckman came to Dodd 's attorney, and told him, that 
he would put in Carman as additional bail. Afterwards Dodd's at- 
torney went to ſearch in the judge's book, and there he found 
Carman added to the bail-piece. And then he proceeded regularly 
in obtaining judgment againſt Beckman, and afterwards judgment 
againſt Carman, and in taking theſe goods of Carman in execution, 
The maſter reported alſo, that at the day when Carman is ſup- 
me to have been before the judge, and become bail for Beckmen, 

was at Canterbury, as appears by an affidavit made to that pur- 
pole by Carman's ſervant. But farther, that Carman had been bail 
for Beckman in two actions in the Common Pleas before Mr. juſtice 
Blencowe, within five or fix days after the time that he is ſuppoſed 
to have been entered as bail in Mr. juſtice Rokeby's book in this 


caſe, and that Beckman was bound in a bond with Carman for 
man's debt about the ſame time, or a very little time after; 
5 X and 


when en- 


8 


. 
2 


T. Jones 64. bail, but diſcharged the rule of reference. See 3 Keb. 694. 1 Ventr. 


301. Beaſly's caſe. 1 Ventr. 49. Parriss caſe. Palm, 197. Chap. 


leyn v. Allen. 19 Hen. 6. 44. 21 Fac. 1. cap. 26. 465 
Will. & Mar. cap. 4. Sir Bartholomew Shower and myſelf council 
for Dodd. 


Prohibition Libel was preferred in the eccleſiaſtical court for ſcandalous 


2 e. words, viz. © You are a damned bitch, whore, a pocky 
do „ whore, and if you have not the itch, you have the pox.” And 
S. C. 12 Mod. Mr. Mulſo moved for a prohibition, becauſe an action lies at com- 
8. P. ib4.248, mon law. And he put this difference, where the word pox i 
joined with other words, ſo that it cannot be underſtood but of 
the French pox, there the action lies. And he cited 3 Cre. 2, 
Which Holt chief juſtice agreed, and ſaid, that the joining it with 
the word whore would make it be underſtood of the French por, 
which is actionable. And he cited a caſe, where the words were; 


He got the pox by a yellow haired wench in Moorfields ; and they 


were held actionable. And a prohibition was granted. 


55 Rigden ver/. Hedges. 

S S om | matter ariſing within their juriſdiction ; though ſhe be reſcued at 
„„ Mos land, the conuſance of the reſcue belongs to the admiralty ; other- 

ov paige og wiſe not. Per Holt chief juſtice, See 1 V. entr. 1. . 
EY | 5 | | 95 
judgment, BY Holt chief juſtice. If the diſtringas be returnable at a day 
5 within the term, judgment may be entred on the crown fide, 
Prattice, though there be not four days remaining. But four days ought to be 
z given, if there are ſo many. In the caſe of Knox and Levaree, who 
were tried for a miſdemeanor three days before the end of the term in 
the time of lord chief juſtice Scroggs, Sir Samuel Aftrey certified, that 
judgment could not be entred ; but upon conference between vr 
Milliam Jones, then attorney general, and the chief juſtice, it 5 

ſettled, that the antient practice of the court was according to 
difference before, and that it was miſreported; and judgment w 
entred againſt them. Ex relatione m'ri 2 1 


1 


be 
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and that Beckman was inſolvent, and gone beyond ſea. Upon 
which the court refuſed to diſcharge the proceedings againſt the 


F a ſhip be arreſted by proceſs out of the admiralty court for i 
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The biſhop of St. Davids verſ. Lucy. 


r 


ver promoted a ſuit ex gfficio, &c. before the archbiſhop ofs C. 12 M4. 
[ Canterbury againſt” the biſhop of St. Davids upon ſeveral ar- we HR 
cles for ſimony and other offenſes. To which articles Dr. ,,,, 
Thomas Watſon the biſhop of St. Davids put in his anſwer. And * 54. 
proof being offered on the behalf of the promoter, the biſhop ap-, Nod 433. 
pealed to commiſſioners delegates. And pending the appeal he 2 Barnarg. 
moved in the King's Bench for a prohibition, upon a ſuggeſtion, 353: _ 
that the matters contained in the articles were of temporal conu- 6. 
fance, Cc. And at the beginning Sir Bartholomew Shower argued Will. Rep.zz. 
for the prohibition ; that it does not appear, that the biſhop of 1 
g. Davids was cited to appear in any court whereof the law takes 3 Salk. 4 
notice; for the citation is, that he ſhould appear before the arch- 13 Rep. 42. 
biſhop of Canterbury, or his vicar general, in the hall of Lambeth 
bouſe, to anſwer, 2 which is not any court whereof the law: . 
takes notice, For the archbiſhop has the ſame power over his 
| ſuffragan biſhops, as every biſhop hath over the clergy of his 
| dioceſe; but no biſhop can cite the clergy before himſelf, but in 
his court. And therefore the citation ought to have been here, to 
appear in the Arcbes, or ſome other court of the archbiſhop, &c. 
But to this it was anſwered by Wright King's ſerjeant, that with- Archbiſhop's 
| out doubt the archbiſhop had juriſdiction over all the clergy, as . 8 
well biſhops as others, within his province. And for that he cited clergy. 
the caſe of Dr. Wood biſhop of Litchfield and Coventry, who in 
the year 1687 was ſuſpended by archbiſhop Sancroft for dilapida- 
tions, and the profits of the biſhoprick were ſequeſtred, and the 
N palace was rebuilt out of them; and he died under that 
ſequeſtration, He cited alſo the caſe of Marmaduke Middleton 
blbop of St. Davids, who upon the eighth of May in the year 
1582 was ſuſpended by the high commiſſioners for miſapplication 
and abuſe of the charity of Brecknock (which is one of the crimes 
of which this biſhop is accuſed). Whitgift's Regiſter 177. And 
though that ſuſpenſion was made by the high commiſſion court, 
yet that will make no difference ; becauſe the high commiſſioners 
have not any new juriſdiction, or greater, than the archbiſhop, by 
Elz. cap. 1. And Holt chief juſtice ſaid, that the admitting of 
that point of the juriſdiction to be diſputed, would be to admit 
the diſputing of fundamentals, which the council of the other ſide 
attempt to ſubvert, not duly conſidering the reſpect due to the pri- 
mate and metropolitan of England; for the archbiſhop of Canter- 
ly has without doubt provincial juriſdiction over all his ſuffragan 
biſhops, which he may exerciſe in what place of the province it 
ſhall pleaſe him; and it is not material to be in the Arches, no 


more 
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Ache, what? more than any other place; for the Arches is only a peculiar, con- 
fiſting of twelve pariſhes in London, exempt from the biſhop of 
Londen, where the archbiſhop of Canterbury exerciſes his metropoli- 
tical juriſdiftion ; but he is not confined to exerciſe it there. And 
the citation is here, to appear before the archbiſhop himſelf, or his 
Vicar general. Vicar general, who is an officer of whom the law takes notice; for 
| the vicar general in the province is of the ſame nature as the chan. 
cellor in every particular dioceſe ; and the dean of the Arches is the 

vicar general of the archbiſhop in all the province. | 


Then the counſel for the biſhop of &. Davids urged, that the 
matters contained in the articles exhibited againſt the biſhop before 
the archbiſhop were of temporal conuſance, and not conuſable be. 
fore the archbiſhop. The firſt of which articles was, that the bi- 
ſhop of Sf. Davids being incumbent of the church of Boraugb- green 
in the county of Cambridge, covenanted with William Brookes for 
200 Gurneas, to make him his curate, and to reſign to him his 
rectory, when he ſhould be requeſted to do it. And Sir Wilkan 
Williams, Sir Thomas Powys, Sir Bartholomew Shower, and Mr. 
Northey argued, 1. This article imports only a conttact made by 
the biſhop as incumbent of the church of Borowgh-green, and not 
as biſhop of St. David; and therefore admitting that fact to be 
ſimony, they ought not to bring it per ſaltum before the archbiſhop ; 

but it ſhould be begun in the court of the biſhop of Ey, who hath 
Cambridgeſhire in his dioceſe; for this method will deprive the bi- 
ſhop of his appeal. 2. That this fact amounts only to a temporal 
contract, and which is not of ſpiritual conuſance; for no matter 
is alledged in this article to be executed, which amounts to m 
for he only took money to make 4 curate, which is lawful, and 
the covenant to reſign was never executed ; ſo that it could not be 
See Moor772./1mony within the ſtatute of Elizabeth, becauſe there was not any 
reſignation in purſuance of the covenant ;z and it is not #mony with- 
in any of the canons which are in force in England. Beſides, that 
ſince the ſtatute of Elizabeth ſettles ſimony, it is a queſtion, how 
far the King's Bench will permit the Spiritual (courts to proceed 
and extend their notion of fmory. Againſt which it was argued 
by the attorney general, ſerjeant Wright, and Mr. Cheſhyre, um 
as to the firſt objection, if a biſhop makes a Smontacal contract, i 
is a perſonal offenſe in him, and contrary to his office of biſhop, 
and is puniſhable by the metropolitan by the ecclefiaftical centures. 
But if the archbiſhop had proceeded againſt the biſhop of &. Da- 
vids, by depriving him of the benefice of -Borough-green, the ob! 
tion might have been good; for the biſhop of the dioceſe might 
and oupht to have proceeded againſt him for that purpoſe, and not 
the archbiſhop. But theſe proceedings are for an offenſe commit- 
ted contrary to his duty as being a biſhop. And of this —_ 


1 
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was the whole court. And as to the ſecond objection they ſaid, 
that though this was a contract, yet it is a famontacal contract, and 
then it will be examinable in the Spiritual Court, not whether the 
contract ought to be performed or not, but to puniſh the party by 
cccleſiaſtical cenſures. This was proper before the ſtatute of EI 
zabeth, and it is ſaved by the ſame act. It is without doubt mo- 
ny, for it is a contract to reſign a benefice for 200 J. for by the Simory. 
ſpiritual law the buying of chriſm, &c. or any other thing quae 
ad ſpiritualia ſpettat, is ſimony. But the common law takes no ; Cro. 788. 
notice of any /imony, but that which the ſtatute mentions ; which Baker v. Ro 
ſtatute has not defined /imony in ſuch manner as to ſay, what ſhall uy 
be /imeny, and what not, by the ſpiritual law. Then this fact, if 
it be ſimony, is conuſable in the Spiritual Court, as before the ſta- 
tute of Elizabeth. And if it be not fmoxy, and the archbiſhop { 
ſhall adjudge it //mony, that will be good cauſe of appeal, but not of I 
prohibition, That /mony was of eccleſiaſtical conuſance before the Th 
ſtatute, is without doubt. 2 canon of the council of Chalcedon, | = 
Cen. Conc. 397. If a biſhop or churchman- commit fimony, he | "il 
mall be degraded ; if a layman, he ſhall be anathematized. 2 Gen. 
Conc. 110. The taking of money for orders or inſtitution is mo- 
ny by the council of Chalcedon. And by the 135 canon of the 
year 1603. it is /imony to take any thing, where the uſage does not 
warrant it; and it is fimony to take more than the uſage warrants, 
as more for viſitations than the uſage warrants. Quod fuit conceſ- 
ſum per totam curiam. And per Holt chief juſtice, fimony is an of- Simony an of- 
ſenſe by the canon law, of which the common law does not take {ene by ca. 
notice, to puniſh it; for there is not a word of fimony in the ſtaͤ- 
tute of Elizabeth, but of buying and ſelling. Then it would be 
very unjuſt, if eccleſiaſtical perſons might offend againſt their eccle- 
ſiaſtical duty in ſuch inſtances, of which the common law cannot 
take notice to puniſh them, and yet the King's Bench ſhould pro- 
hibit the Spiritual Court from infliting puniſhment according to 
their law, The clergy are ſubje& to a law different from that to Clergy ſub- 
which laymen are ſubject, for they are ſubject to obey the canons, j-& ie the 
tor the convocation of the clergy may make laws to bind all the one 
clerks, but not the lay people. And if the clergy do not conform 
themſelves, it will be cauſe of deprivation, 2 Cro. 37. Reſolved 
by all the judges of England. And by ſuch authority were the canons 
canons of the year 1603 made, which make fimony fo great an of- 
ſenſe. And the faid canons have been always received, though 
dome queſtion has been made of the canons in 1640. And many 


de ancient canons are as old as any law that we have at this 
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Then the counſel for the biſhop of Sr. Davids ſaid, that ano- 
ther article againſt the biſhop was, that he took exceflive fees for 
| g 5 Y | | ; con- 
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Biſhop depri- to deprive him, but not puniſh him as for a temporal offenſe. Ser 


conferring orders, inſtitutions, viſitations, &c, and (by them) tha 
amounts to extorſion, and therefore it is puniſhable by indictment 
at common law; and the rather becauſe they ſhew cuſtom for the 
fees which they ſay the biſhop ought to have taken, and that 
makes it without doubt conuſable at common law, becauſe the Spi- 
ritual Court cannot try, cuſtom or not. But to that it was an- 
ſwered by the counſel of the other ſide, that theſe offenſes in the 
Spiritual Court, and by the canon law are ſimony; for orders 
ought to be free, and ſo it is declared by the ſtatute of Elza- 
beth. uod fuit conceſſum per totam curiam. And per Holt chief 
juſtice, by the canon law, and of common right no parſon ought 
to take any thing for chriſtening of children, burials, &c. but by 
cuſtom they are allowed to take ſomething. And procurations are 
. ſuable only in the Spiritual Court, and are merely an eccleſiaſti. 
cal duty ; and it is a queſtion, whether the taking more for them 
than ought to be taken, can be extorſion at common law. 


Then the counſel for the biſhop ſaid, that another article againſt 
him was, that he ordained a man, and did not adminiſter to him 
the oaths according to the 1 Will. & Mar. and yet certified under 
his epiſcopal ſeal that he had taken the oaths, whereas he had not 
taken them; which is puniſhable by the ſtatute 1 Will. & Mar. at 
common law, being a breach of the ſtatute. But to that it was 
anſwered by the court, that the ſtatute has made it now part of 
the office of a biſhop, to tender the oaths upon ordination: And 
then the metropolitan may proceed againſt a biſhop, if he does not 
obey the ſtatute in this point, for proceeding contrary to his office 
of biſhop. As if a ſtatute appointed, that the judges ſhould do any 
thing, and they refuſed ; this would be a forfeiture of their office, 

and a ſcire facias would lie to repeal their patents, without previous 
conviction, | | 2 | 


Then the counſel for the biſhop argued, that another article 
againſt him was, that he had ordained a man under age; that the 
biſhop made his defenſe and ſaid, that the churchwardens of 

had certified to him, that he was of full-age ; to which 

the promoter anſwered, that that certfficate was forged ; for the 
faid churchwardens did not certify, and one of them could not 
write: ſo that this article imports forgery, and therefore examina- 
ble and puniſhable at common law. And fince the act of unifor- | 
mity has altered the law, they ought to proceed upon the aid ſu- 
tute for ordaining under age. But the court ſaid, that the diſtinc- 
tion, which would anſwer almoſt all theſe objections, was this; 
that as to that which relates to the office of biſhop, and is again 
his duty as a biſhop, the Spiritual Court may proceed againſt hm, 
2 Sir 
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Sir John Savage's caſe, Keiſw. 194. and 5 Co. Caudrey's caſe, 
| where upon a ſpecial verdict found, it appeared, that Caudrey was 
deprived by the high commiſſioners, for preaching againſt the 
Common Prayer; and though there was other puniſhment ap- 
pointed by the ſtatute, and not deprivation until the ſecond of- 
ſenſe; yet it was held, that they might proceed by their own 
uw, and deprive him; it being againſt the duty of his office as 
| 4 miniſter, and they having power to purge their body of all ſcan- 
dalous members. And per Holt chief juſtice, as to cuſtomary 
fees, the matter of the cuſtom is not in queſtion, for then they 
ought to have laid a pofitive cuſtom to take ſuch a ſum ; which | 
is not here, but only that he took more than the uſual fees. But Suit upon « 
if a cuſtom had been laid, it ſeemed to him, that a prohibition _— . 
would not have lain; becauſe it concerns meer eccleſiaſtical per- bee 
ſons and rights, and therefore may be founded upon their eccle- 
ſiaſtical conſtitutions. And per Gould juſtice it appears, that the EHorſion in 
Spiritual Court has juriſdiction in caſes of extorſion in their of- the Spiritual 
| ficers and members by the ſtatute of 31 Edw. 2. cap. 4. and 2288 
| 2 Inft. 586. where a bill was paſſed, to enable juſtices of peace 

to inquire of extorfions in the biſhops and their officers; and 
| there the biſhops made proteſtations of their ancient rights, &c. 

And the caſe in 1 Sid. 217. 1 Keb. 721, 762. Smallbrook v. 
| Slader, warrants the diſtinction taken before by the court. And 
| (by him) in caſe of perjury, if it be committed in a cauſe of Pejury: 
which the Spiritual Court has conuſance, as matrimony, &c. 
they ſhall proceed in the Spiritual Court to puniſh it; other- 
wiſe where it is committed in matter of contracts, Gc. Keiky. 
39. 2 Hen. 4. 10. And per Holt chief juſtice it has been a 
queſtion, whether perjury in the Spiritual Court can be tried 
here; and in all the caſes where it been, the perſons have 


| _— and ſo it has been ended, but it is not yet 
ettled. | Ds 
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5 { Another article was for the abuſe of the charity at Brecknock, 
and for putting out the ſchoolmaſter there, &c. and for detaining a 

h deed of exemplification, &c. And a prohibition was granted as to 

ic this article, but denied as to the reſt. And afterwards the biſhop 

ot was deprived before the archbiſhop, from which ſentence he ap- 

4 | praled to the delegates. Poſt. 539. 
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' | Whitgrave ver/. Chancy. 25 5 


8. C. Luw. I N an action brought for 80/. the defendant pleaded that he lot 
5 3 5 1 it to the plaintiff at play, and that at the fame time he loſt 40, 
9 Ann. cap. to F. S. at play; and then pleaded the ſtatute of gaming, Gs. 
14. The plaintiff demurred. And adjudged a good plea, ſince both 
| the ſums amount to more than 100/. and were loſt at one fitting, 
Contra, if the 40/1, had been loſt by covin, to avoid the payment 


of the 80/. Adjudged in C. B. Ex relatione m'ri Thornhill, 


— 2 „ > 1 — — 
” - — * 


Obſupavit. Bs for ſtopping a watercourſe. Not guilty pleaded, Verde 
| for the plaintiff. And it was moved in arreſt of judgment, 

{-4 | that it was cb/{lupavit et obiruxit generally, without ſhewing how, 
= as per ripas, &c. But it was over-ruled. And Gould juſtice faid, 
1 | that 3 Leon. 13. ob/tupayit generally was held good, but that it 
would be ill upon demurrer. Holt chief juſtice faid, that he had 


—_ known it held both ways. And the plaintiff had his judgment 
; | by the three judges, Holt non „ Ex relatione un 
; Jacob. hs | | | 

| Machin ver/. Molton. 

N | S. C. 12 Mod. R. Bridges moved for the diſcharge of a rule, by which 
„ prohibition was granted u, &c. to the conſiſtory court of 
1 8. C. 2 Salk. the archbiſhop of York; where Molton rector of the church of Suu 
1 $49, 4-6, Callingbam in Nottinghamſhire preferred a libel againſt Machin | 
"| © Mod. 450. ſubtraction of tithes. And the motion for the prohibition was 
1 Prohibition grounded upon a ſuggeſtion that Machin lived within the dioceſe 
1 Sete dns de. of Lincoln, and therefore ought not to be cited out of the dioceſ 
3 Salk. go, Where he lived, by 23 Hen. 8. cap. 9. And the cauſe that M. 

917. Bridges ſhewed to the court, to diſcharge the rule, was, becauic 


Machin had lands within the dioceſe of York, viz. in the pariſh of 
South Collingbam in Nottinghamſhire ; for tithes of corn growing 
upon which lands Molton libelled in the conſiſtory court of 276, 
and when the citation was ſerved, Machin was there, though be 
lived generally within the dioceſe of Lincoln. And he cited Ir, 
Blackmore's caſe, Hardr. 421. where it is ſaid by the court, that 

if a man be cited within the dioceſe, though he is not an inhab!- 
tant there, but only comes there upon the account of trade or othe'- 
wiſe, that this is not within the ſtatute of 23 Hen, 8. cap. 9. But 
2 Brownd, 12, ſerjeant Jenner for the prohibition cited 1 Roll. Rep. 328. Me 
v. Cockain and Saunderſon, where it is admitted, that if an Jig 
cutor living in the dioceſe of A. be ſued and cited in the mw 

3 | 
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of B. where the will was proved, a prohibition ſhall be granted. 
But per Holt chief juſtice, if A. lives in the dioceſe of B. and oc- 
cupies lands in the dioceſe of C. if A. ſubtradts tithes in C. he may 
he cited and ſued there; and it is not within the ſtatute of Hen. 8. 
For when A. occupies lands in C. that makes him an inhabitant 
there, and out of the intent of the ſtatute. And if a man has goods 
in the dioceſe of A. only, and he makes his will, and conſtitutes 


B. who lives in the Dioceſe of C. his executor, and dies; B. proves 


the will in the court of the biſhop of A. B. may be cited in the 
dioceſe of A. for a legacy deviſed by this will, becauſe the reſidence 


of the executor does not give conuſance, but the probate of the 
will. To which Rokeby juſtice agreed. Jenner ſerjeant: The caſe 


in 1 Roll. Rep. 328. is contra. Holt chief juſtice : Then it has been 


over-ruled ſeveral times ſince. And though that ſtatute was made 
to prevent vexation, yet there are ſeveral exceptions. Adjour- 
nal ur. c | | 


| * And afterwards at another day Mr. Bridges againſt the prohi- 
bition argued, that if a prohibition ſhould be granted, there would 


be a failure of juſtice, becauſe Molton cannot maintain a ſuit in the 
court of the biſhop of Lincoln for the ſubſtraction of theſe tithes. 
And Mr. Broderick of the ſame fide ſaid, that the ſtatute of 32 H. 8. 
cap. 7, which ſays, that perſons withdrawing tithes ſhall be con- 
vened before the ordinary of the place where they. were withdrawn, 
will amount to a repeal of 23 Hen. 8. cap. g. if it had been within 


the intent of the ſaid act, which he ſaid was never intended. But 


Jenner ſerjeant cited 13 Co. 6. Porter v. Rocheſter... Palm. 488. 
Hob. 18 5. Jones v. Jones. 1 Roll. Rep. 328. And as to ſuits upon 


wills, they might tranſmit them to the dioceſe where the party 
lives, [See Gedb, 191. Frances v. Powell.) And that civilians 
had told him, that they can ſue a man in the ſpiritual court of the 
dioceſe where he reſides for tithes which he ought to pay for lands 


in another dioceſe, But to that Broderick ſaid, that a ſuit for tithes 
was local. And for that he cited 1 Keb. 481. Rogers v. Harding. 
But per Holt chief juſtice, the ſtatute 32 Hen. 8. cap. 7. did not 


. intend to repeal any part of 23 Hen. 8. cap. 9g. But the queſtion. 
is here, whether there is any remedy in Lincolnſhire for this ſub- 


traction of tithes within the dioceſe of Vr? The civil law courts 
may tranſmit any cauſe into another civil law court, and ſo they 
G every day for cauſes. ariſing in the admiralty of France. But 
here the queſtion is, whether the juriſdiction aroſe from the cauſe, 


or from the perſon? If a will be proved in the prerogative court 
of Canter bun , a ſuit upon it for a legacy, &c. , be in the 
| Arches, which is the provincial court, though the party lives in 


22 dioceſe. See the ſaving of the ſtatute 23 Hen. 8. cap. 9. 
r that, Adſcurnatur. . And afterwards a prohibition Was granted, 


Ta to 


* | 
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'N to the end that the parties ſhould declare upon it; ſo that the que. 
b ; ſtion might come more judicially before the court. Pf. 534, 
5 Dr. Groenvelt v. Dr. Burwell et al', cenſors of the eol- 
| | lege of Phyſicians. | 
| Intr. Mich. 9 Will. 3. B. R. Rot, 178. 
; 1 8. C. Comyns London Ml. A Enorandum quod alias ſcilicet termino Paſchae ul. 
* . | timo praeterito coram domino rege Meſtnona- | 
1 . 144, &c. erium venit Johannes Groenvelt in medicinis doctor Thomam 
7 N 42, Prune attornatum fuum et protulit hic in curia dicti domini regis 
a 4 #5 306. Func ibidem quandam billam ſuam verſus Thomam Burwell Richardun ; 
j 1 3 Torleſs Will mum Dawes et Thomam Gill in medicinis doftores et 
1 Jobannem Cole in Cuſtodia mareſcalli, &c. de placito tranſgreſſunis 
1 inſultus et impriſonamenti et ſunt piegii de 9 ſcilicet Fa 
1 Declaration hannes Doe et Richardus Roe. Quae quidem billa ſequitur in bac 
4 f 4 paſs, a- verba ſc. Johannes Groenvelt in medicinis doctor queritur de Thoma 
i i . ng ' Burwell Richardo Torleſs Willelmo Dawes et Thoma Gill in nedi- : 
. and impriſon- cinis doctoribus et Fohanne Cole in cuſtodia mareſcalli mareſcalciae l 
5 mw domini regis coram ipſo rege exiſtentibus de eo quod ipſi iidem Thomas a 
0 Burwell Richardus Torleſs Willelmus Dawes Thomas Gill et % : 
. hannes Cole decimo quinto die Aprilis anno regni domini Willelm: a 
'n tertii nunc regis Angliae, &c. nono vi et arms, viz. gladiis baculit 
A er cultellis in ipſum Jobannem Groenvelt apud London praedifun, , 
H viz. in parochia beatae Mariae de arcubus in warda de Cbeape in- 4 
1 | ſultum fecerunt et ipſum Jobannem Groenvelt adtunc et ibidem ver- F 
A | beraverunt vulneraverunt et maletractaverunt ita quod de vita efus 
= - maxime deſperabatur et ipſum Jobannem Groenvelt adtunc et ibidem þ 
4 impriſanaverunt et ipſum fic in priſona per magnum tempus, Viz. per 7 
"Wl ſpatium ſeptem dierum extunc proxime ſequentium ſine aliqua ratit- : 
. nabili cauſa contra voluntatem ipſius J x deere; Groenvelt ac contra 4 
11 legem et conſuetudines hujus regni Angliae ibidem detinuerunt el alia | 
enormia ei adtunc et ibidem intulerunt contra pacem dicti domini 3 
regis nunc et ad damnum iffius Johannis Groenvelt duarum mille - 
librarum et inde producit ſectam, &c | fc 
| 5 a 
The deſen. Et modo ad hunc diem ſcilicet diem ſabbati proxime poſt tres ſepti- 2 
danis plead, manas ſancti Michaclis iſto eodem termino uſque quem diem practi > 
Thomas Burnwell Richardus Torleſs Willelmus Dawes Thomas Gil 15 
et Jobannes Cole habuerunt licentiam ad billam praedictam inter l- * 
quendi et tunc ad reſpondendum, &c. coram domino rege apud Wi inp 
monaſterium veniunt tam praedifius Johannes Groenvelt per dif- wi 
natum ſuum praediftum quam praedicti Thomas Richardus Milli 40 


Thomas et Johannes Cole per Ricbardum Swift attornatum fam | 
| iidin 
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lden Thomas Richardus Willelmus Thomas et Jobannes Cole defen- 
aunt vim et injuriam quando, Sc. ; Et quoad venire vi & armis ſeu As to the vi 
quicquid quod eft contra pacem dicti domini regis nunc necnon verbe- - San, bat- 
rationem et vulnerationem praedictas ſuperius fieri ſuppoſfitas dicunt — 
quod ipfi non ſunt inde culpabiles. Et de hoe ponunt ſe ſuper patriam not guilty. 
ot praedictus Johannes Groenvelt inde fimiliter, &c, Et quoad re- Ard us tothe 


— 


ſuppoſitorum tidem Thomas Richardus Willelmus Thomas et Johannes _— — 
Cole dicunt quod praedictus Jobannes Groenvelt actionem ſuam prae- they plead. 
didlam inde verſus eos habere ſeu manutenere non debet Quia dicunt 

quod jamdudum ei diu ante praedictum tempus quo ſupponitur tranſ- 

greſſionem et impriſonamentum praedicta fieri dominus Henricus nuper The letters 
rex Anglie octavus per liter as. ſuas patentes ſub magno figillo ſuo puta of 
Angliae figillatas gerentes datum apud Weſtmonafterium vicgſimo die . 
Septembris anno regni ſui decimo quas iidem Thomas Richardus Mil. and erecking 
lelmus Thomas et Johannes Cole hic in curia proferunt recitando quod de _ ay 
cum regii iii Jui munus arbitrabatur, ditionis ſuue beminum foli- Frans 
citati omni ratione conſulere, id autem vel imprimis fore, fi impro- 

borum conatibus tempeſtive occurreret ; apprime neceſſarium duxit, 

| :mproborum quoque hominum, qui medicinam magis avaritiae ſuae 

cauſa quam ullius bonae conſctentiae fiducia profitebantur, unde rudi 

at credulae plebi plurima incommoda oriantur, audaciam compeſcere, 

itague partim bene inſtitutarum civitatum in Italia et aliis multis 

nationibus exemplum imitatus, partim gravium Wwrorum doftorum 

Fohanuis Chambre Thomae Linacre Ferdinandi de Viftoria medi- 

corum ſuorum Nicolai Halſeuell Jobannis Franciſci et Roberts 

Yaxley medicorum ac praecipue reverendiſſimi in Chriſto patris ac 

donuni domani Thomae titulo ſanctae Ciciliae trans Tiberim ſacroſanttae 

Romange ecclefiae preſbyteri cardinalis Eboracenſis 5 "af 

regu ſug Angliae cancellarii clariſſimi precibus inclinatus, collegium 


ler petuum doctorum et gravium virorum, qui medicinam in urbe ſua 
. Lindon et ſuburbiis intraque ſeptem millia paſſuum ab ea urbe quaqua- 
x werſus publice eercerent, inſtitui voluit atque imperavit, quibus tum 
7 fu tonoris tum publicae utilitatis nomine curde ut ſperavit eſſet, 
1 nalitigſrum quorum meminerit inſcientiam temeritatemque tam ex- 
le eriplo grapitategue ſua deterrere, quam per leges ſuas nuper editas 
& per conſtitutiones per idem collegium condendas punire, quae quod 
facilius rite peragi potuiſſent, memoratis doctoribus Jobanni Chambre 
U. Themae Linacre Ferdinando de Vittoria medicis fuis Nicolao Halſe- 
7 well Jalanni Franciſco et Roberto Yaxley medicis conceſſit, quod iff 
ill erneſque homines ejuſdem facultadis de et in civitate praeditta efſent 
1 e et nomine unum corpus et communitas perpetua ſive collegium 
f- perpetuum, et quod eadem communitas five collegium fingulis annis 
* er petuum eligere poſſent et facere de illa communitate aliguem pro- 
mi dum virum ct in facultate medicinae expertum in praefidentem 


vnſdem collegis fove communitatis, ad ſupervidendum recognoſcendum 
7 | 1 ct 


fiduum tranſgreſſionts et impriſonamenti praedictorum ſuperius fiert de of the | 
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et fanandis dandarum imponendarum et utendarum quoties et gu 


Ann. 


et gubernandum pro illo anno collegium five communitatem praedicddlan 


et omnes homines ejuſdem facultatis et negotia eorundem ; et quod iiden 
praefidens et collegium froe communitas haberent ſucceſſionem perpetuan 
et commune figillum negotiis dictlorum communitatis et pragſidentis in. 
perpetuum ſerviturum, et quod ipſi et ſucceſſores ſui imper petuum eſſnt 
per ſonae habiles et capaces ad perquirendum et paſſidendum in feody et 
perpetuitate terras et tenementa redditus et alias poſſeſſiones quaſ. 
cunque : Conceſſit etiam eis et ſucceſſoribus ſuis pro ſe et haeredibus ſus 
quod ipſi et ſucceſſores ſui potuiſſent perquirere fibi et ſucceſſoribus furs 
tam in dicta urbe quam extra terras et tenementa quaecunque annuum 
valorem duodecim eee non excedentia, ſtatuto de alienationibus at 
manum mortuam non obſlante ; et quod ipfi per nomen pracfidentis 
collegii ſeu communitatis facultatis medicinae London placitare et 
implacitari potuiſſent coram quibuſcunque judicibus in curiis et attic 
nibus quibuſcunque; et quod praedicti pragſidens collegium froe con- 
munitas et corum ſucceſſores congregationes licitas et honeſtas de ſe- 
lis ac flatuta et ordinationes pro ſalubri gubernatione ſuperviſu et 


correctione collegts ſeu communitatis praedictae et omnium hominum © 
eandem facultatem in dicta civitate ſeu per ſeptem milliaria in cir. 
cuitu ejuſdem civitatis exercentium ſecundum negſſitatis exigentian 


quottes et quando opus fuerit facere valerent licite et impune fine in- 
pedimento dicti nuper regis haeredum vel ſucceſſorum ſuorum juſticia- 
riorum eſchactorum vicecomitum et aliorum ballivorum vel miniſtrorun 
ſuorum hacredum vel ſucceſſorum ſuorum quorumcungue: Concęſſit etian 


ciiſdem pragſidenti et collegio ſeu communitati et ſucceſſoribus ſuis 


quod nemo in aifta civitate aut per ſeptem milliaria in circuitu ejiſ- 
dem exerceat difttam facultatem, mfi ad hec per diftos praefidentem 
et communitatem ſeu ſucceſſores eorum qui pro tempore fuerint ad. 
miſſus eſſet per ejuſdam praeſidentis et collegii literas figillo ſuo com- 
muni ſigillatas, ſub poena centum ſolidorum pro quolibet menſe quo nm 
admiſſus candem facultatem exercuerit, dimidio inde difto domino reg! 
et haeredibus ſuis, et dimidio diftis pracſidenti et collegio applicands, 
Praeterea voluit et conceſſit pro ſe et ſucceſſoribus ſuis quantum in { 
fuit, quod per 'praefidentem et collegium praediftae communitatis fr) 


tempore exiſtentes et eorum ſucceſſores imperpetuum  quatuor ſinguis 


annis per ipſos eligerentur, qui haberent ſuperviſum et. ſcrutinan 
correctionem et gubernationem ommium et fingulorum dictac civitalis 
medicorum utentium facultate medicinae in eadem civitate ac aliorun 
medicorum forinſecorum quorumcungue facultatem illam medicine 
_— modo jrequentantium et utentium infra eandem crvitaten fe. 
urbia ejuſdem five intra ſeptem milliaria in circuitu . ejuſdem civitat 
ac punitionem eorundem pro delictis ſuis in non bene exequendo fac fend 


et utendo illa, necnon ſuperviſum et ſerutinam omnium medicinarun 


er earum receptionis per diftos medicos ſeu aliquem eorum bf fins 
ligers dicti nuper regis pro corum infirmitatibus et hujuſmods cur aer 
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Gus fuerit pro com mad et utilitate eorum ligeorum dicti nuper re- 
git; ita quod punitio hujuſmodi medicorum utentium dicta facultate 


ſeam praedi 
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medicinae fic in praemiſſis delinquentium per fines amerciamenta et 
inpriſonamentum cor porum ſuorum et per alias was rationabiles et 
congruas exegueretur: Voluit etiam et concaſit pro ſe baeredibus et 
ſucceſſoribus . in ſe fuit, quod nec praefidens nec aliquis de 
collegio praediclo medicorum nec ſucceſſores fat nec eorum aliquis 
exercens facultatem illam quoquomeds in futurum infra civitatem 
Ham et ſuburbia ejuſdem ſeu alibs ſummonerentur aut 

nerentur negue eorum aliquis ſummoneretur aut poneretur in 
aliquibus aſſiſts juratis inguęſtis inquiſition! bus attinctis et alits 
recognitionibus infra dictam civitatem et ſuburbia ejuſdem im- 
puſterum coram majore et vicecomitibus ſeu coronatoribus diflaz 
civitatis ſuae pro tempore exiſtentibus capiendis, aut ßer aliquem 
eficiarium ſeu miniſtrum ſuum vel officiarios ſive miniſtros ſuos 
ummonendis, licet eaedem juratae inquiſitiones ſeu recognitiones 
ſummonitae fuerint ſuper brevi vel brevibus didti nuper regis vel 
laeredum ſuorum de recto, ſed quod dicti magiſtri five gubernatores 
ac communitas facultatis antedictae et ſucceſſores ſui et eorum quili- 
bet diam facultatem exercens verſus eundem nuper regem haeredes 
et ſucceſſores ſuos ac verſus majorem et vicecomites civitatis ſuae 


 pradiftae pro tempore exiſtentes et quoſcungue officiarios et mini- 


ros ſuos forent inde quieti et penitus exonerati imperpetuum; 
praut per eaſdem literas patentes inter alia plenius apparet. Et 
lidem Thomas Richardus Millelmus Thomas et Johannes Cole ul- 
terius dicunt, quod virtute literarum patentium praedicti Johannes 
Chambre Thomas Linacre Farnando de Victoria Nicolaus Halſewell 
Johannes Franciſcus et Richardus Yaxley medici et omnes hamines 
ejuſdem facultatis in civitate praedicta fuerunt unum corpus ef cam- 
nunitas perpetua frve collegium perpetuum ; - Poſteaque per quendam 
actum in parliamento difti nuper regis Henrici avi apud Weſtmo- 
nofterium in comitatu Middleſex ultimo die Julii anno regni ejuſdem 
nuper regis quintodecimo per prorogationem tento editum inter alia 
inacfitatum fuit autoritate qjuſdem parliamenti, quod pro eo quod 
confetio praedictae corporationis fuit meritoria et valde bona pro 
republica bujus regni Angliae, et praeterea expediens et neceſſarium 
fait, providere, quod nulla perſona praedicti corporis pohitici et 
communttatis praedictae permitteretur exercere et prattizare medi- 
cinam, Anglice practice phyſick, ſed tantummodo tales perſonge quae 
eſent prgfoumdae et modeſtae, Anglice fad and diſcreet, profunde li- 
leratae et maxi me ſtudigſae in arte medicinae, Anglice groundedly 

and deeply ſtudied in phyſick, in confideratione cujus, et 
fro ulterior; IRS praedictarum literarum patentium,  acetiam 


” elargiamento ulteriorum articulorum pro praedifla republica 


benderum et fiendorum, per dictum nuper regem cum conſenſu do- 
mrorum ſpiritualium et temporalium et communium in codem parlia- 
nento aſſemblatorum inactitatum exiſtit inter alia, quod praeditta 
Sa = cCorporatio 
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corporatio praediftae communitatis facultatis medicinae praedictaep ef 
omnia et ſingula concęſſiones articuli et aliae res contenta et eib. 
cata in praedictis literis patentibus approbarentur concederentur ra. 
tificarentur et confirmarentur in ebodem parliamento, er clare aug. 
rizarentur et admitterentur per idem parliamentum bona Ixgitina 
et valida, Anglice available, praedicto corpori incorporato et cnrun 
ſucceſſoribus imperpetuum, in tam amplo et largo modo prout poteris 
accepetari cogitari et conſtrui per eaſdem. literas patentes : Et ale 
rius inactitatum ordinatum et flabilitum exiſtit per diftum actun, 
quod praedictae fex perſonae in praedictis literis patentibus naomi. 
natae ut principales et primae nominatae de praedicta communitats 
et ſocietate eligerent eiſdem duos alios ejuſdem communitatis, qui «x 
runc impoſterum vocarentur et nominarentur electi, et quod praedif; 
electi annuatim eligerent unum eorundem fore praefidentem prac. 
dictae communitatis; et quoties algiui loci praediclorum elefirum 
contingerent fore vacui per mortem aut aliter, tunc ſuperviventes - 
praedictorum electorum infra triginta ſeu quadraginta dies proxine 
poft mortem eorundem aut alicujus eorum eligerent nominarent et ad- 
mitterent unum vel plures, prout neceſſitas requireret, de maxim 
eruditis et expertis hominibus de et in praedifia facultate in Lindm, 
ſupplere, Anglice to ſupply, locum et numerum octo perſonarum, ita 
quod ipſe vel ipfi qui 1 eligeretur vel eli gerentur prius examinare- 
tur vel examinarentur flritte per praedictos ſuperviventes ſecundum 
formam deviſatam per praedictos electos, acetiam per praediftes ſu- 
peruiventes approbaretur vel approbarentur, prout per eundem actun 
inter alia plenius apparet. Et udem Thomas Richardus Willelmu: 
Thomas et Jobannes ulterius dicunt, quod poſtea et diu ante prac- 
dictum tempus quo, &c. per quendam alium actum in parliaments 
dominae Mariae nuper reginae Angliae vicgſimo quarto die Offobris 
anno regni ſui primo apud Weſtmontſterium tento editum inafti- 
tatum fuit auctoritate ejuſdem parliamenti, quod praedictum ſta- 
tutum et actus parliamenti praerecitatum in omnibus articulis dt 
clauſulis in eodem cuntentis extunc i mpoſterum flarent et continuu- 
rent in pleno robure vi et effectu, aliquo ſlatuto lege conſuetudine aut 
re aliqua- facto habito vel nfitato in contrarium in aliquo non-0- 
flante: Et pro meliori reformatione diverſorum enormium continget- 
tium reipublicae per malum uſum et indebitam rey e Mee" 
dicinarum, Anglice phyſick, pro elargatione, Anglice, enlarging, 
ulteriorum articulorum, pro meliori executione rerum in pratdicta 
concaſſiane contentarum, per eundem attum in praedicto parhaments 
Aictae nuper reginae factum ulterius inactitatum fuit, quod quand. 
cunque pragfidens collegit aut communitatis Aula medicine 
_ London pro tempore exiſtens, vel tales quos praedictus frat | 
collegium annuatim ſecundum tenorem et intentionem ejuſdem ac 
auctorizarentur ſcrutare examinare corrigere et punire omits o- 
fenſores et transgreſſores in praedicta facultate infra praedicta" 


divuitatem et praecinctum in praedicto actu expreſſum, mitterent Jo 
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committerent talem offenſorem vel ffenſores pro ejus vel eorum offenſs 


v2] inobedientia, Anglice diſobedience, . contra aliquem articulum vel 
clauſulum contentum in. praeditta - conceſſione wel ſtatuto alicui 
guardae, Anglice ward, gaolae vel priſonae . infra praediftam civita- 
tem aut praecinffum pracdictum (turri Londan excepto) tunt 


de tempore in tempus guardianus gaolator five cuſtos guardiani gao- 


et reciperent in ejus vel eorum priſonas omnes et quemlibet talem per- 
ſenam et perſonas fic offendentes, qui fic. mitteretur vel mitterentur 
committeretur vel committerentur ei vel eis ut praefertur, et 


quibus priſonarum ſuarum ad propria cuſtagia et onera praedicta- 


rum per ſonarum vel per ſonae fic commiſſarum fine ballio vel manu 


dilobedients, exonerentur de praedicto i mpriſonamento per praedictos 
praefidentem et tales perſonas qui per praedictum collegium adinde 


oſeſſarentur ſokvere per tales quales praedicti pragſidens et collegium 


tatem quaram fore applicandam, Anglice to be employed, ad uſum 


lictae nuper reginae haeredem et ſucceſſorum ſuorum, alteram medie- 


quentem, in qua ſecta nullum ęſſonium legis vadiatio vel 0 


tum fuit auctoritate ejuſdem parliamenti, quad omnes juſliciarii ma- 
fares vicecomites ballivi conſtabularis et alii miniſtri. et eofficiaris. 
infra civitatem et praecinctum praedicta ſuper requifitionem eis 
fendam adjuvarent auxiliarent et aſſiſterent praefidenti pracdicti col- 
tegit et omnibus perſonis per ipſos de tempore in tempus auttorizatis, 
pro debita executione praedicti actus vel flatuti, ſub poena pro non 
dando bujuſmodi auxilium currere in contemptum diftae nuper reginae 
baeredum vel ſucceſſorum ſuorum, prout per eundem actum inter alia 
Plenius apparet. Et iidem Thomas Richardus Willelmus Thomas et 
Johannes Cole ulterius dicunt, quod praedictus Johannes Groenvelt 


_ 7 magnum tempus, ſcilicet per  quinque annos ultimo Prieteritos et 


us, infra civitatem L et circuitum ſeptem milliarium ejuſ- 
dem ſcilicet apud London praeditam in parochia et warda praediftis 


- 


CONS 


| latares five cuſtodes guardarum gaolarum et priſonarum infra civi- - 
atem aut praecinctum praediclum (excepto- pracexcepto) reciperet 


ibidem ſakvo cuſtodirent per ſonam. vel perſonas fic commiſſas in ali- 
captione, quouſque tales offenſor et offenſores vel inobedientes, Anglice 


auctori arentur, ſub poena quod quilibet talis guardianus gaolator 
vel cuſtos in contrarium faciens perderet et forisfaceret duplice tales 
| fines ef amerciamenta qualia tales offenſor et offenſores aut inobedientes 


outlerizarent ut praefertur, ita quod idem ſinis et amerciamentum 
nn efſet ad aliquod tempus ultra ſummam viginti librarum, metdie- 


tatem pragſidenti et collegio, quibus omnibus forigfactis recuperandis 
fer actionem debiti billam querelam vel informationem in aliquibus 
liclae nuper reginae haeredum vel ſucceſſorum ſuorum curiis de records © 
verſus aliquem talem guardianum gaolatorem aut cuſtodem fic delin- 


allccarentur nec admitterentur pro defendente : Et ulterius inattita- 


tem froe facultatem medicinae exercuit et utebatur et adbuc exercet 
cr Artur; idemque. Jobannes artem five facultatem illam fic exer- 
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1 


7 4 dictum tempus quo, &c. ſcilicet primo die Aprilis anno regni 
4 | | Gulielmi tertii mic regis Angliae, Sc. octavo, ibidem fub „„ 
f OO fuſceptit ot aſfumfir ad curandum ct ſanandum ere Suſannam 
"Withall adtunc ursrem cujuſclam Willelmi Withall de quadam . 
mitate frve morbo dictae Suſannae paullo poft puerperium ſuum f ws || 
caſione inde ficut ſupponebatur eveniente, unde fe laborabat et deti. © 
nebatur, pro quadraginta ſolidis fibi dicto TJohanni- Groenvelt K&M 
manibus folutis et aliis quadraginta ſolidis ei poſiea ſolvendit 1 142 i 
tamen Yohannes Groenvelt curam ſuam adtunc et ibidem circa die-* © 
tam Suſammam adeo indiſcrete male inartiſicialiter ei imperite apt 4 
uit, et tales inſalubres iniquas malas et perniciofiſſimas pillulas 
noxia pharmaca ei adtunc et ibidem dedit et miniſtravit, quad eadem 
Suſanna nom ſolum mintme ſanata fuit, ſed valde magis et egregie in. 
Arma et magnopere et periculoſe in corpore ſuo laeſa devent, # m 
tunc bucuſque extremo dolore inde laboravit, ac triſtiiſima et miſerri- 1 
ma condittone languebat, et adbuc fic inde laborat et languida exifiit. 3 
inſanabilis, ita quod de vita ejus deſperabatur et adbuc deſperatur , 
caſone malae imperitae et aye praxis ipſius Fohanns Grm. 
welt in hac parte ſuper corpus ejuſdem Suſannae commiſſae et ber. 
tratae Ft e lea Richardus Wi ee | W Ae ö 
Cole ulterius dicunt, quod virtute literarum praediftarum patentrum 
ac vigore flatutorum praedictorum quidam Thomas Millington mils © 
in medicinis doctor vir providus et in facultate medicinae expertus i © 
adtunc unus de communitate collegii medicorum in London praedidh & 
unus adtunc ofto electorum collegii fue communitatis praediftae adtune 
a exiſtens ante praedifium tempus quo, &c. ſcilicet tricgimo die Sh. 
bris anno regni dicti domini regis nunc cctauo apud collegium medicorum 
ſituat in parochia de Chriſtchurch in warda de Farringdon infra Lon. 
don in praefidentem collegit ſeue communitatis praedifae debito mods 
electus et praefettus fuit, et in cficto — collegii frve an. 
munitatis praediftae exiftens iidem 1 et collegium praediftat | 
communitatis eodem tricefimo die Septembris anno ot1avo firaι,j * 
apud collegium praediftum in parochia de Chriſtchurch praedieda the 
gerunt ipſos Ibomam Burwell Ricbardum Willelmum et Thoman 
Gill viros provides et in facultate medicinae expertos et au un & 
collegio fracdicto exiſtentes doctores fore quatuor cenſores ſeue gun. 
natores  communitatis praedictae, ad ſupervidendum et ſerutandus 
corrigendum et gubernandum omnes et ſingulos diftae civitatis medics 
— : / 9 ang medicinae in eadem civitate ac 7 _—_ jo. 
ſecos quoſeurque facultatem illam medicinae aliquo jr | 
ef 2 infra eandem civitatem et ſuburbia 5 ag ſoot Te Jo. | 
tem milliaria in circuitu ejuſdem civitatis, ac ad puniendum a 
pro dilictis ſuis in non bene exequindo faciendo et utendo illa, mn 
fupervidendum et ſcrutandum eorum medicinas et eorum 
per diflos medicos ſeu aliquem eorum pro infirmitatibus 


= 
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Freorum diet domint regis et hujuſmods curandis et ſanandis dandas 


et utendas, quoties et quando opus fuerit et commodo et 


utilitati eorundem ligeorum, ef ad puntendum eoſdem medicos utentes 
diet facultate medicinae in praemiſſis delinquentes per fines amercia- 
menta et impriſonamentum cor porum ſuorum et per alias vias rationa- 
bilks et congruas ſecundum formam et effectum literarum patentium 
praedifarum et flatutorum praedictorum; Qui quidem Thomas Ri- 


chardus Willelmus et Thomas adtunc et ibidem officium illud ſuper 


| ſe ſuſceperunt, et cenſores eve gubernatores collegii ſive communitatis 
| pradiflae debito modo devenerunt, et fic uſque praedictum tempus quo, 
Sc. et poſtea continuaveru et extiterunt ; Et iidem Thomas Ri- 
chardus Willelmus Thomas et Jobannes Cole ulterius dicunt, quod po- 
feu et ante - tempus quo, &c. ſcilicet quinto die Februaris 
amo regni domini regis nunc octavo, apud collegium medicorum in 
parochia de Chriſtchurch in warda de Farringdon infra praedicta 
quaedam querimonia ex parte praedictorum Willelmi Withall et Su. 
Janne uxoris jus fafta et exhibita fuit eiſdem Thomae Richardo Wil- 
lelmo et Thomae adtunc cenſoribus ſive gubernatoribus collegit prae- 
difi ut pragfertur exiſtentibus verſus pracfutum Johannem Groen- 
welt pro pracdicta indebita imperita mala et pernicioſa praxi ſuper 
corpus praedictae Suſannae per eundem Jobannem Groenvelt fic ut 
praefertur facta et perpetrata; et ſuperinde praedictus Johannes 
| Groenvelt poſtea, ſcilicet eodem quinto die Februarii anno octavo ſu- 
pradiflo apud London praedictum in parochia beatae Mariae de ar- 
cubus in warda de Cheape praedicta, debito modo ſummonitus fuit 
er iþſos Thomame Richardum Millelmum et Thomam tunc cenſores 
ve gubernatores oollegii praedicti ad . e coram eiſdem cen- 
foribus frve gubernatoribus collegit praedicti apud collegium praedi- 
dum nono die Aprilis tunc proxime ſequenti de et ſuper praemiſſis exa- 
minandus et reſpondendum ; quodgque ante praediftum tempus quo, &c. 
ſeilicet eodem nono die Aprilis anno regni dicti domini regis nunc 
rono, coram praefatis Thoma Richardo Millelmo et Thoma adtunc 
cenſoribus ſive gubernatoribus collegit 8⁵raedicti ut pracfertur exiſten- 
/ bus apud collegium praedictum wvenit pracdiqtus Johannes Groenvelt 
＋ epria perſona ſua, et pracdicti cenſores frue gubernatores ſuper- 
nde adtunc er ibidem procedebant ad examinandum et inquirendum 
m materiam querimoniae praedittae, et ſuper atteſtationem dtverſa- 
rum credibilium perſonarum adtunc pracſentium veritatem querime- 
mae praeaittae in pracſentia ipfius Jobaumis Groenvelt affirmanti- 
un ef ) 5 apt auditum ipſius Johannis Groenvelt et quicquid in ſui 
us defenfione aut excuſatione dicere potuit, et ſuper confiderationem 
tus materiae praedictae tidem Thomas Richardus Willelmus et 
mas cenſores jrve gubernatores collegii pracdidti fic ut praefertur 
eaſtentes adtunc et ibidem virtute literarum patentium ef ſtatutorum 
Paedierem adjudicaverunt praedielum Jobunnem Groenvelt de in- 
"ua imperita et mala praxi praeditta fore culpabilem ; et proinde 
| 6B | finem 
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— finem viginti librarum legalis monetae Angliae ſuper ipſum * 


nem Groenvelt adtunc et ibidem impoſuerunt.; et ulterius 4 hudica- 
verunt, quod idem Fohannes Groenvelt pro delicto ſuo praeditto con. 
mitteretur gaolae dicti domini regis de Newgate in London, et la. 
beret et ſubiret impriſonamentum in eadem gaola ad ejus propria 
onera et cuſtagia fine ballio aut manucaptione per ſpatium duadecin 
ſeptimanarum tunc proci me ſequentium, mſi citius exoneraretur 

praefidentem collegii praedicti et tales perſonas quae per collgiun 
praediflum adinde legitime autorizatae forent aut aliter per dt 
bitum legis curſum : quae quidem adjudicatio cenſorum froe guberna- 


torum illorum in ſcriptis paſita et recordata fuit, ac penes tþſos cen. 


ſores five gubernatores jam remanet minime adnullata ſed in plem 
vigore extfiit : Et praedicti Thomas Richardus Willelmus Themas et 
Jobannes Cole ulterius dicunt, quod iidem Thomas Richardus Wil. 
lelmus et Thomas, ca intentione ut executio judicii fove adjudice- 
tHonts praedittae fieret, virtute literarum patentium ac flatuterum 
praediflorum adtunc et ibidem per quoddam fraeceptum froe wur- 
rantum ſuum in ſcriptis, recitando querimoniam et judicium five 
adjudicationem praediftam ad largum, ſub manibus et figillis ſui 
eidem Jobanni Cole miniſtro ſuo ad hujuſmod: praecepta ſua exequen- 


da exiſtenti mandaverunt, quod ipſe corpus praefati Jobannis Greer- 


welt caperet, et ipſum cuſiodi gaolae de Newgate praedictae dblibe- 
raret, ibidem remanſurum fine ballio aut manucaptione per ſpotiun 
praediftum duodecim ſeptimanarum, nifi citius per pragſidentem colle- 
gii praeditti et tales perſonas quales per collegium praeditium aullo- 
rigatae forent et aliter per debitum legis curſum deliberatus fe- 
ret; virtute cujus warranti praedittus Johannes Cole praedicto ten- 
fore quo, &c. apud London praedidtum in. parochia beatae Mariae 
de arcubus in warda de Cheape pracdicta praefatum Jobannem Groen- 
welt cepit, et eundem fimul cum -warranto praeditto ſub manibus et 
fegillis eorundem quatuor cenſorum praemiſſa ſpecificante cuſtedi gaolae 
praediflae adtunc deliberavit, ilidem in firma pracdicta aetinon- 
dum; prout ei bene licuit ; idemque Johannes Groenvelt fupertrce 
in priſona ibidem per tempus praedittum in narratione praeaitta mu- 


 tionatum detentus fuit : Quae quidem captio impriſonamentum et in 


priſona detentio praedicta pracdicti Jobannis Groenvelt in forn'a 
praedicta et ex cauſa pracdiłta fatia ſunt idem refiduum tranſgre/- 
onis et impriſonamenti praedicti unde praediftus Jobannes Grotmtet 


fe modo queritur : Et hoc parati ſunt verificare : Inde petunt full» 


cium, fi pracdictus Johannes Groenvelt aftionem ſuam pracdictan 
inde verſus eos habere ſeu manutenere debeat, &c. 20 
N — 


Law. Agar 
Jo. Keene. 


Et 
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aedidtus Jobannes Groenvelt dicit, quod ipſe per ali Replication. 
3 Thomam Burwell Richardum Torleſs Willelmum $0 
Thomam Gill et fohannem Cole ſuperius placitando allegata ab a#i- 
one ſua pracdicta quoad refiduum tranſgreſſions impriſonamenti et in 
priſma detentionis pruedictum verſus eos habenda praecludi non de- 
bet; quia dicit, quod bene et verum eft, quod ipſe idem Johannes 
Groenvelt per magnum tempus, ſcilicet per quinque annos proxime 
ante exhibitionem billae ipſius Johannis Groenvelt praedictae, fuit et 
adbuc oft medicinae doctor, et artem frve facultatem medicinae 
 totum tempus praedictum infra civitatem London praediftam et cir- 
cuitum ſeptem milliarium ejuſdem exercuit et utebatur, prout 1þfi prae- 
didi Thomas Burwell Richardus Torleſs Willelmus Dawes Thomas Gill 
et Jobannes Cole ſuperius placitando allegaverunt ; ſed idem Johannes 
Groenvelt proteſlando quad dominus Henricus nuper rex Angliae non 
conceſfit per aliguales literas patentes 2 iidem Thomas Burwell i 
Richardus Torleſs Willelmus Dawes Thomas Gill et Johannes Cole | 
ſuperius placitando allegaverunt, Proteſtandoque etiam quad non ha- 
betur aliquod tale recordum attus parliamenti difii nuper regis Hen- | 
rici «Ravi quale ipſi iidem Thomas Burwell Richardus Torleſs Wil- FLY 
lelmus Dawes Thomas Gill et Jobannis Cole ſuperius placitando fimi- | 
liter allegaverunt, 3 etiam quod ipſe idem Jobannes 
Greenvelt curam ſuam circa dictam Suſannam Witball in praedifio 
Placito ipſorum Thomae Burwell Richardi Torleſs Willeimi Dawes | 
Thomae Gill et Jobannis Cole nominatam non indiſcrete male inarti- zz 
fictaliter vel imperite appoſuit nec aliquas inſalubres iniquas malas vel | Ih 
f;eernicioſſſimas pillulas vel noxia pharmaca et dedit vel adminiſtra- 
wit, prout iidem Thomas Burwell Richardus Torleſs Willelmus Dawes 
Thomas Gill et Johannes Cole per placitum ſuum praecdictum ſuperius 
allegaverunt, Proteſlandoque etiam quod nulla querimonia ex parte 
fraedi lorum Willelmi Withall et Suſannae uxoris ejus facta vel exhi- 
bita fuit eiſdem Thomae Richardo Willelma et Thomae Gill verſus ip- 
Jum olannem Groenvelt pro indebita imperita mala vel pernicioſa 
fraxt ſuper corpus praediftae Suſannae per eundem Jobannem Groen- 
volt fieri et perpetrari ſuppofita, prout ipſi iidem Thomas Richardus 
Willelmus Thomas et Johannes Cole ſuperius placitando allegaverunt, 
euodque nullum tale judicium ſive adjudicatio praedifferum Thomae 
Kichardi Willelmi et Thomae redditum ſuit contra ipſum Joban- 
* Groenvelt quale ipſi tidem Thomas Richardus Willelmus Thomas 
et /channes Cole per placitum ſuum praediftum ſuperius allegave- 
runt; Pro placito idem Johannes Greenvelt replicandb dicit, quod 
% praeditii Thomas Burwell Richardus Torleſs Willelmus Dares 
Thomas Gill et Jobannes Cole de injuria ſua propria in ipſum Jo- 
unmem Greenvelt inſultum fecerunt et ipſum maletractaverunt im- 
fri/averunt et per praedictam ſpatium ſeptem dierum in priſona 
dæinuerunt, modo et forma prout praedifius Jobannes Greenvelr ſu- 


perius 
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ꝗ6—— — r 


454 


Eaſter Term 11 Will. 3. 


Demurter. 


quod inquiratur per patriam. 


ee 


perius verſus eos narravit, Et non virtute warranti eidem Jobo 


Cole per placitum praedictum ſuperius ſuppoſiti fore facti; Et by petit 


Nath, Wright 
Jo. Girdler 
Ed. N Or they. 


Et praedicti Thomas Richardus Willelmus Thomas et Jolunne 
Cole dicunt, quod praedictum placitum praedicti Johannis Green 
modo et forma praedittis ſuperius replicando placitatum materiaque in 
eodem contenta minus ſufficientia in lege exiſtunt, ad eundem Jobur- 
nem Groenvelt ad attionem ſuam praedictam inde verſus ipſos Thc 
mam Richardum Willelmum Thomam et Jobannem Cole habendam ma. 
nutenendum, ad quod quidem placitum frue replicationem didti Johan. 
nts Groenvelt modo et forma praedictis placitatum itdem Thomas Ri. 
chardus Willelmus Thomas et Johannes Cole neceſſe non habent nec per 
legem terrae tenentur aliquo modo reſpondere ; Et hoc parati ſunt u- 
rificare; Unde pro defectu ſufficientis replicationis praedicti TJohannis 


 Groenvelt in bac parte iidem Thomas Richardus Willelmus Thomas et 


Johannes Cole ut prius petunt judicium, et quod praedictus ] chanes 


Groenvelt ab actione ſua praedicta inde verſus ipſos Thomam Nicbar- 


dum Willelmum Thomam et ſobannem Cole habenda praecludatur, Gc. 


Et pro caufis 5 morationis in lege ſuper replicationem praediclan 


zidem Thomas Richardus Willelmus Thomas et Jobannes Cole often- 


dunt curiae hic et dicunt, quod ubi praedictus Johannes Groenvelt in 


dicta replicatione ſua dicit inter alia, quod bene et verum eft quod ip- 
fe per magnum tempus ſcilicet praedictos quinque annos, Ec. fuit t 


adbuc eſt medicinae doctor, Sc. prout ipſi praedicti Thomas Richar- = 


dus Willelmus Thomas et Johannes Cole fuperius placitando allegave- 


unt, ſatis et manifeſte liquet et conflat curiae hic, quod in placit 


_ Richardus 


ipforum Thomae Richard: Willelmi Tbomae et Jobannis Cole prae- 
ditto non allegatur, ſed ipfi tantum allegaverunt inde, quod praedic- 
Zus Fe Groenvelt artem ſiue facultatem medicinae per tempus 
illud exercuit et utebatur et adbuc exercet et utitur, ſe pretendens 0. 
ſe valde peritum in eadem; quae allegatio multum 2 ab illa quam 
praedictus Jobannes Groenvelt per eandem replicationem ſuam ſuppe. 
nit ipſos fecifſe : Ruodgue proteſtationes praedicti Jobannis Groen! 
ſunt vanae ſupervacuae et omnino ſuperfluae, ac prima earum eſt ſen- 
tentia imperfecta et in ſenſu defictens, et ſecunda earum proteſtati- 
onum eft negativa praegnans ambigua et incerta; Quodque ac pra. 
cipue praedictus Johannes Groenvelt traverſat virtutem warrant 
praedicti, quae non oft traverſabilis, exiſtens validitas ac materia le- 
gis, ubi traverſare debet conjefionem vel exiſtentiam ejuſdem uur. 
ranti, ſeu deliberationem inde dicto FJohanni Cole, &c. Ultertus prac- 
diftus Johannes Groenvelt traverſat five negat, quod iidem Thomas 


wirtiii: 


3 


Willelmus Thomas et Jobannes Cole, ſcilicet omnes eum, 


SB, mu tie. Plats i © a te ie 


Eaſter Term II Will. 3. 


— 


— 


| wirtute warranti praedicti dictum Jobannem impriſonaverunt, &c. 
it loc in exitum offert ubt fff ſuperius allegaverunt eundem Jo- 
kannem Cole ſolum virtute warrant illius diffum TYohannem Groen- 


1illelmum et Thomam warrantum Hud ei feciſſe: Aretiam difta 
traverſia caret forma pro dęfectu verborum Horum ſcilicet [abſque 
lac] vel [ abſque tali cauſa) quae in hujuſmodi traverfits impont ſo- 
| lent et debent. 155 


Et praedictus Johannes Grbenvelt dicit, quod placitum prae- 
dadium per ipſum Jobannem Groenvelt modo et forma praedictis 
| ſuperius replicando placitatum materiaque in eodem contenta bona et 


traedietam verſus iſſos Thomam Richardum Willelmum Thomam et 
Tuhannem Cole habendam manutenendum ; quod quidem placitum ma- 


ecrificare et probare prout curia, Ec. Et yu praeditti Thomas 
Richardus Willelmus Thomas et Johannes Cole ad replicationem il. 


lam non reſpondent, nec illam hucuſque aliqualiter dedicunt, idem 


graſionis inſultus et impriſonamenti praedictorum ſibi adjudicari. 
Sed quia curia domint regis nunc de judicio ſuo de et ſuper prae- 


miſis reddendo nondum aduiſatur, dies inde datus eſt partibus prae- 
dicts, Tc, | | | | | 


This caſe was ſeveral times argued at the bar by Mr. Robert Eyre, 
Mr. ſerjeant Darnall, &c. for the plaintiff; and by Sir Bartholomens. 
Shower, Mr. ſerjeant Levinz, &c. for the defendants. And now 
in Trinity term 12 Will. 3. Holt chief juſtice delivered the opinion 
of the court, that judgment ought to be entred for the defendants. 
And at the beginning he ſaid, that though it had been argued that 
the replication was good, yet they all held the contrary ; for it is 
ill, as well in matter as in form. The defendants in their plea ſhew 
chat a warrant was granted, and that by virtue thereof the plaintiff 
was arreſted and impriſoned; to which the plaintiff does not make 
any anſwer, that there was not ſuch warrant, nor traverſes it, but 


there was any ſuch warrant, it had been a good traverſe; for 
then Cole would not have had authority to have arreſted the plain- 
tiff, But if the plaintiff was arreſted for any other cauſe, and not 
upon this warrant, then the plaintiff ſhould have ſhewn the other 

cauſe, As fv 
her ill, and the plaintiff had been arreſted upon the ill warrant ; 
0 ought to ſhew it ſpecially. But if Cole had a good warrant at 
time of the arreſt, though he 200 declared that he had ge 
5 0 | the 


colt cepiſſe et in priſonam deliberaſſe, ac ipſes Thomam Richardum- 


Joinder in 


demurrer. 


ſuficientia in lege exiſtunt, ad actionem ipſius Johannis Groenvelt 


tcriamque in eodem contentam idem Johannes Groenvelt paratus eft- 


Jclannes Groenvelt petit judicium, et damna ſua occafione tranſ- 


* 


Traverſe of 


an arreſt a 


tute wvarranti 


only ſays that he was not arreſted by virtue of it. If he had denied 1 


Poſt. 1046, 


ppoſe there were two warrants, the one good and the 
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the plaintiff upon the warrant that was inſufficient; yet in an action 
brought againſt Cole he might have juſtified under the good watrant 
having had it in his cuſtody at the time of the arreſt : For the ſingle 


| queſtion would be, whether he had good authority at the time of 


Diſtreſs taken 
for one cauſe, 
the avowry 
may be for 
another, 


the arreſt? And this is like the caſe in 34 Edw. 1. Fitzb. 

232, cited in 3 Co. 26. a, that if a man diſtrains for one thin 
yet in his avowry he may avow the taking for what he pleaſes, 
As if a man diſtrains his tenant for that which he cannot juſtiß, 
but at the ſame time rent is arrear; he may avow for the _ 
arrear, and is not obliged to avow for that for which he took the 
diſtreſs, nor can the plaintiff in replevin traverſe the taking for the 
rent arrear, but can only plead in bar to the avowry, riens arrec 
So here, the plaintiff cannot ſay, that Cole did not take him by 
virtue of the good warrant ; for if he had ſuch warrant in his cu- 
ſtody at the time of the arreſt, he was arreſted by it. And the 
traverſe is an ill traverſe in this manner. But the plaintiff ſhoulj 
have traverſed, that there was any ſuch warrant ; or he might have 


ſaid, that it was granted afterwards, abſque hoc that there was any 


ſach warrant at the time of the arreſt. Therefore the replication 
is ill; and then the queſtion will be, whether the plea in bar i; 
200d? And they all held that it was. 2 


The exceptions that were taken to this plea by the plaintiff's 
council were ſeveral ; but thoſe upon which they ſeemed princi- 


pally to inſiſt, are four. | 


1. That the plea is uncertain, ſo that the defendants have not 


jntituled themſelves to a ſufficient juriſdiction, 


2. That admitting that the defendants have intituled themſelves 


to a ſufficient juriſdiction, yet they have exceeded their juriſdiction, 


by impoſing a fine, and impriſonment alſo : For though they might 
have committed the plaintiff in execution for the fine, yet they 
could not impoſe both a fine and impriſonment as a puniſhment. 


3. That there is no anſwer to the aſſault, and therefore tho plea 
is ill. N 


4. That it does not appear that the plaintiff is a member of the 


college; and the defendants have not authority to puniſh others. 


As to the firſt exception, which” is the only objection material, 


Holt chief juſtice ſaid, that the defendants have intituled themſelves 


to a ſufficient juriſdiction. For, 1. They have juriſdiction over 


the perſon of the plaintiff, ſince he practiſed phyſick in 2 


2. Over the ſubject matter, viz. the unſkilful adminiſtration 0 


phyſick. 


c 22 


| 
8 
{ 
n 
5 


of 


. 


it ought to be certainly alleged, ſo that iſſue may be taken upon it, 


verſable; becauſe the authority of the defendants is abſolute, to 


their judgment, but is concluded : for perſons who are judges by 


| that ſome perſons have power to commit, who are not judges; as 


Which are a 
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phylick. 3- The fact for which the plaintiff was puniſhed, was 
committed within the limits of their juriſdiction, 412. in Londen. 
Then where a man has juriſdiction in all theſe particulars over 
another man, it is apparent, that whether the matter of fact be 
ſuch as it is adjudged or not, it is not traverſeable ; but the plaintiff | 
is concluded, and ſhall not falſify the judgment. But it is objected, 
that though the matter is within the defendants juriſdiction, yet it 
is not certainly alleged; whereas by the ee, of Coke, 8 Rep. 121. 


it being traverſable. And that is the reaſon why it ſhall be tra- 


verſable, becauſe the party grieved has no remedy by error or at- 
taint. - | | | 


But Holt chief juſtice anſwered, that he was of a contrary opt Judgment by 
nion, v/2. that it was not traverſable. And, 1. he faid, that Joes — 
. . s:-— ollege 
man convid by the defendants in purſuance of their judicial autho- Phyſicians, 
rity cannot traverſe the fact of which he is convict. 2. If he could, __ _ 
yet the fact is certainly enough alleged here. 3. Though there pralle, 
were a defect in the conviction, yet that would not intitle the not raver 
plaintiff to an action againſt the defendants, being the cenſors, &c. ble. 
And, 1. that the fact of which the plaintiff is convict, is not tra- 
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hear and determine the offenſe; and when in purſuance of the ſaid 


authority they have adjudged the plaintiff guilty, he cannot arraign 


law, ſhall not be liable to have their judgments examined in actions 
brought againſt them. 45 Edw. 3. 17. 9 Edw. 4. 3. 12 Co. 24, 25. 
Now it is plain, that the cenſors have judicial power. It is true, 


the conſtable may commit for an affray committed in his preſence ; | 
and he is liable to an action, if the fact is falſe. The difference is, 
that he does not commit for puniſhment, but for ſafe cuſtody. So 
commiſſioners of bankrupts may commit a man for refuſing to be 
examined concerning the eſtate of the bankrupt ; but they are not 
judges ; and their proceedings are traverſable, becauſe their power 
of impriſonment is only groſgue, Cc. But where a man has 
power to inflict impriſonment upon another for puniſhment of his 
oftenſe, there he hath judicial authority. 2. To confider the par- 
ticulars of their power. It extends to all phyſicians practiſing within 
Londen, or ſeven miles round; and it 1s, to examine, hear, con- 
"ict, and puniſh them, for any ill practice committed by them; 
l the eſſentials that create a judge. 3. The cenſors are 
Juttces of record, and that which they do is matter of record. For 
Where there is a juriſdiction erected de noh with power to fine and 
12 2 is a court of record; for courts of record only can fine. Courts which 
38. 6. 


and 8 Co. 60. 5. in point. Therefore it is reſolved, c nete 
2 h | | | of record. 


that 


? 


— 
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Judges not 
liable to ac - 


tions or in- 


dietments for 
falſe judg- 
ments given. 


indicted of felony; and judgment was demanded, if he ſhould an- 
ſwer, fince he was a judge by commiſſion, which is of record; 


if the writ is vicontiel, he ſhall be only amerced. And for a full 


which by expreſs words takes away wager of law in ſuch caſe, the 


. Weſtm. 2. cap. 11. (which enacts, that where the lord aſſigns au- 
ditors to his bailiff, and he is found in arrear, the auditors ſhall 


ment cannot be traverſed, and for that reaſon the defendant is ouſted 


theirs can be traverſed. Nor can it be aſſigned for error, that judges 
did that which they ought not; as that they entred a verdict for the 
. defendant, where the jury gave it for the plaintiff, 47 Ed. 3. 50. 


was held void. Objection. The opinion of Coke, 8 Co. 121. that 


mitment does not extend to practiſing without licence, nor cin 


cution. And as the ſaid opinion was not judicial, ſo it has not any 


that in recaption in the Common Pleas, and judgment. a inſt the 
defendant, he ſhall be fined and impriſoned. But in the fame caſe 


authority he cited 10 Co. 103. where it was held, that in debt at 
common law for the arrears of an account before auditors the de. 
fendant might wage his law; and therefore ſincs there is no ſtatue, 


queſtion is, why it does not lie? and there it is reſolved, that 


commit to priſon) giving power to the auditors to commit the de- 
fendant to priſon, does thereby make them juſtices of record, for- 
aſmuch as none but ſuch can impriſon; and therefore their judg- 


of his law, 2 In/t. 3 80. Then if auditors aſſigned by the lord to 
his bailiff are juſtices of record, 4 fortioni the cenſors are ſuch, 
having a much larger juriſdiction; and then«gonſequently no act of 


1 Hen. 6. 4. 12 Co. 24. Dier 89. b. And as a judge ſhall not be 
queſtioned at the ſuit of the parties, no more ſhall he be queſtioned 
at the King's ſuit before another judge. 27 Aſiſ. 18. Where A. 
was indicted at the King's ſuit, for that, that he was juſtice of er 
and terminer, and ſeveral perſons were indicted before him of a 
treſpaſs, and be made an entry upon the record, that they were 


and that preſentment would defeat the record, which is to aver 
againſt that which he did as judge of record; and the indictment 


the cauſe of the fine and impriſonment is traverſable. Holt chief 
juſtice anſwered, that it is an opinion cbiter, and not pertinent to 
the caſe there; becauſe Dr. Bonham was committed for practiſing 
without licence, and not for male practice; and the power of com- 


they inflict the ſaid puniſhment for ſuch offenſe, But Coke inlarges 
upon their power, and includes a commitment for male practice. 
But Cote was tranſported, that the doctor was a member of the 
univerſity, and of his univerſity (as one may ſee by his excurſions 
in praiſe of it) which he looked upon as affronted by that proſccu- 


authority in law for its foundation. Cocke himſelf ſays, that they 
ought to make a record oß their proceedings; then they are jucg*s 
of record, and therefore according to himſelf, 12 Co, 24. their a 


are not traverſable, Objection: That the party has no _ 
| = neither 
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neither by writ of error, nor otherwiſe. Anſwer; That he hath 
a remedy as good as a writ of error. 2. Admit that he hath not. | 
yet that will not intitle him to a traverſe. 1. He agreed that the e does not 
plaintiff cannot have a writ of error, becauſe it is a court newly „ eee 
inſtituted, impowered to proceed by methods unknown to the given by the 
common law; as there is no need to have an indictment, or ſuch cenſors. 
formal judgment, as in other caſes; as there is no need to ſay, 7deo 
confideratum, &c. but only uod ſolvat, &c. He compared it to 
convictions before juſtices of peace out of ſeſſions, upon which 

though error does not lie, yet a certiorari lies; for it is a conſe- Certiorar: lies. 
quence of all juriſdictions, to have their proceedings returned here 

by certiorari, Cro. El. 489. Long's caſe, to be examined here. 

There a certiorari was awarded, to remove an indictment for fe- 

only, where the party convicted was burnt in the hand, but no 

judgment given, ſo that he could not have a writ of error. Where 

any court 1s erected | ſtatute, a certiorari lies to it; fo that if they 


f perform not their duty, the King's Bench will grant a mandamus. | 
$ There was a miſtake made by the commiſſioners of ſewers, grounded 
b upon this, that where the 23 Hen. 8. cap. 5. ſays, that the com- 1 
þ miſſioners in ſeveral caſes there mentioned ſhall certify their pro- {| 
c ceedings into Chancery; afterwards by 13#/:2. cap. 9. it is enacted, 1 
d that thereafter the commiſſioners ſhall not be compelled to cer- } 
þ tify or return their proceedings; which they interpreted to extend : 
r to a certiorari; and thereupon they refuſed to obey the certiorari, F 
a but they were all committed : and yet the ſtatute does not give 9 
e authority to this court to grant a certiorari, but it is by the com- 1 
n mon law that this court will examine, if other courts exceed their 1 
I; juriſdictions. So a certiorari lies upon a conviction of forcible 2 
er entry, upon the view of a juſtice of peace. And there is no 4 
nt reaſon, that this caſe ſhould be different from all others, In 4 
at this caſe the plaintiff moved for a certiorari after the action 14 
jef brought, but the King's Bench did not think proper to help 4 
to him in his action; and that is the reaſon. why it was denied. + | 
ng 2. If no certiorari lay, it does not follow, that becauſe their pro- J 
m- ccedings are not examinable, that therefore they are not a court of 11 
Can record; for their juriſdiction is not diminiſhed, becauſe there is no [; 
ges appeal from it; but it is the ſtronger, becauſe ſo great a truſt is I 
ce. repoſed in them. So that the force of the argument muſt be, that 1 
the becauſe no appeal lies from them, there is the leſs reaſon, that bv 
ons their proceedings ſhould be traverſable. And that this is no ground | ? 
cu- tor a traverſe, appears by many precedents. As if in a criminal No ataint in 4 
any 2 5 ury gave a hard verdi&t, no attaint lies; nor is the judge criminal cates. { 
hey puniſhable, if by miſdirection the jury give an ill verdict. In [ 
iges 12 C. 23. it appears to be the law of the Star- chamber, that if the TY 
acts party was acquitted againſt plain proof, the judge and jury ſhould 1 
ech, be fned; but that is now exploded, and fl. 24, 25. Nudigate's | 
cher | | 6D : caſe 
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caſe is contrary. That jurics have been fined, appears by Mor 735. 

2 Leon. 132. Ney 48. Yelv. 23. but all thoſe caſes are anſwered 

in Bufhel's caſe in Vaugb. 135. And it was reſolved by all the 

judges of England (except Kelynge chief juſtice) that juries were 

A jury is not not finable, for giving verdict againft evidence. In Cro. Fj: 
finable, who 309. it was held, that if the jury find according to the direction 
eee of the judge in matter of law, although he be miſtaken, the jury 
evidence. hall not be liable to attaint ; and the miſdirection of the judge car. 
not be aſſigned for error; ſo that the party is without remed;: 

againſt whom the verdict is found, and yet he is concluded þy 

the verdict, to fay that it is not true. Objection, That there 

is not any jury here. Anſwer. That will not diſtinguiſh the 

caſe; for in 7 Hen, 6. 13. it is ſaid, that inis finem litibus in- 
preſentment Ponit, and the cauſe for which it was ſet is not traverſable. 4 
in a court leet preſentment in a court-leet is traverſable, but no action lies againſt 
is rravertable. the ſteward, for awarding proceſs upon it. Such preſentment i; 
traverſable in replevin, not in treſpaſs, nor in an action againſt 

the judge. But where a fine is impoſed, the matter for which, 

Sc. is not traverſable. For where the power veſted' by the law 

in the jury is transferred to the judge; why the party ſhould ta- 

ther have his traverſe to the condemnation of the judge, than to 

the verdict of the jury, who find him guilty, there is no reaſon. 

And conſequently by this ſtatute the original power of the jury at 


common law being veſted in the cenſors, it is equally peremptoꝶ. 


Paſch, 29 Car. 2. Hamond v. Howell, I Mod. 184. 2 Mod, 21). 
Hamond being one of the jury with Buſbel, was fined and impri- 
ſoned for not finding Pen and Mead guilty of a riot; and after that 
judgment was given in the Common Pleas, that the fine was ille- 
gal, and Buſhel was diſcharged, Hamond brought an action of falſe 
impriſonment againſt Sir John Howell recorder of Londen. The 
defendant in his plea ſhewed the proceedings before the commiſſi- 
oners of oyer and terminer, that Pen and Mead were indicted, and 
pleaded not guilty, that the jury found them not guilty againſt 
plain evidence and the direction of the court in matter of law; that 
the defendant was one of the jury, and fined forty marks, and 
commitred in execution for his fine; the plaintiff replied, de fon {rt 
demeſne, abſque hoc that they found againſt evidence: and it was held, 
that the action did not lie; becauſe the defendant being recorder, 
| was in the commiſſion of over and terminer, and judge of record. 
| And the preſent caſe does not differ from the ſaid caſe ; for here 
| the cenſors have juriſdiction over the plaintiff and his profeſſion, 45 
| | the recorder had there; and the particular fact was within Lundin 
1 Error does not Within the limits of their juriſdiction. And in Hæells caſe it 
| | lie upon an was admitted, that a writ of error would not lie upon the cl. 
e eee by der for impoſing the fine, but that was not eſteemed a ſufficient. 
and terminer ground to maintain the action. Objection. Hardr. 480. Terry . 
to fine a jury, Hun 
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Huntington. Where in trover for goods levied by warrant of the 
commitlioners of exciſe, the queſtion was upon the whole mat- 
ter apparent upon the ſpecial verdict, that the commiſſioners had 
adjudged low wines to be ſtrong waters, whether an action would 
| lic againſt the officer; and it was held that it would ; becauſe they 
nad exceeded their juriſdiction, no duty being impoſed npon low 
| wines. But here the ſubject matter and the perſon are under the 
jariſdiction of the cenſors. As if two juſtices adjudge A. to be the 
ther of a baſtard ; if the child is a baſtard, A. is concluded by the 

| judgment of the juſtices, and cannot falſify it, and ſay that he is 
not the father; but his only remedy is by appeal: but if the child 

| was born in wedlock, then the judgment was coram non judice and 
void, and conſequently no perſon. concluded by it. But it is ad- 
mitted in the ſaid caſe, that if the commiſſioners had had juriſ- 
diction of the cauſe, though they had given a wrong judgment, as 
i. they had adjudged ſmall beer to be ſtrong, their judgment could 
not have been examined in an action. Objection. 1 Cro. 394. 
Nicholls v. Walker. Where upon a ſpecial verdict in treſpaſs the 
caſe was, that a pariſh in reputation, which had all parochial rights 

| a long time before and at the making of the 43 Eliz. cap. 2. was 

| rated to the poor of another pariſh, and the ſaid rate was confirm- 
cd by two juſtices, and for refuſing to pay, the overſeers by virtue 
of a warrant of two juſtices diſtrained; and judgment was given 
for the plaintiff, becauſe it was a diſtinct pariſh as to the 43 Els. 
cab. 2, and if the inhabitants of one narifh. make a rate upon the 
inhabitants of another pariſh, for maintaining the poor of the firſt 
pariſh ; the inhabitants have exceeded their authority, and it is an 
illegal tax, and the juſtices have no power to confirm ſuch rate 


ſe (unleſs it be in caſe of contribution by the one pariſh to the poor of 
he the other, which was not the caſe there) and fo there was no 
i dtound for the warrant of the juſtices for the diſtreſs, for their ju- 
1d di&tion is only in caſe of rates well aſſeſſed. 2. Admit that this 
1 conviction was traverſable, yet the plea is certain enough. It is 
jt !ewn, that the plaintiff gave the woman ſuch unſound medicines 
n nd noxious drugs, that ſhe became worſe. Now ſuppoſe this fact 


night be traverſed, there is no defect in the plea ; for if it had been 
id more particularly, it muſt have been tried by a jury at laſt; 
tor the judges do not underſtand medicines ſufficiently to make a 
adgment, whether they were ſound or not; and therefore it is 
enough to aver generally, that they were unſound and noxious 
cups. As in caſe againſt a phyſician it is ſufficient to ſay, that he 
aminiſtred phyſick unſkilfully, Sc. without ſhewing the particu- 
ar defect in his ſkill, There is another objection, that it is not 
hen, under what diſtemper the wife laboured. Anſwer, That 
che had not any diſtemper, the plaintiff's caſe is the worſe, for 
chen he ſhould not have adminiſtred phyſick. As if a ſplenetick 

| | perſon 


F Y 
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perſon comes to a phyſician, when in fact he is well, it would be 

a fault in the doctor to adminiſter phyſick to him. There is ang. 

| ther objection, that the witneſſes were not examined upon oath, 
Who may ad · And by Holt chief juſtice, where judicial power is given to perſons 
cath? by ſtatute, they may by conſequence of law adminiſter an oath, 
but to that, he ſaid, he would not give a poſitive opinion, But 
admitting that they might have adminiſtred an oath, the omiſſion 
of it is but error in the proceedings, and does not make the judg. 
ment void; like the caſe of the Marſhalſea, 10 Co. 76. where one 
proceſs is iſſued inſtead of another. 


— ” 


As to the ſecond objection, that they have fined the plaintiff, and 
impriſoned him alſo; it is anſwered by the words of the letters pa. 
tents, which give power to do it; and ſo do the juſtices in many 
caſes at common law. 


As to the third objection, it is well enough. For as to the u 
et armis, battery, and wounding, they plead not guilty ; and 2 
to the reſidue, &c. which includes the aſſault, &c. they juſtify, 


As to the fourth objection, that it does not appear, that the 
doctor was a member of their body; he anſwered, that if he was a 
practiſer of phyſick in London, as he has admitted himſelf to be, 
the cenſors have ſufficient authority over him, whether he be ot 
their body or not, by the expreſs words of the letters patent, 
And for theſe reaſons they all held the plea to be good. And judg- 
ment was given for the defendants. 8 


College of phyſicians very Levett. 


A graduate * HE plaintiffs brought debt againſt the defendant for 25. for 
doftor of Ox: having practiſed phyſick within London five months without 
ade phy. licence. Upon nil debet pleaded, it was tried before Holt chict 
fick withn juſtice of the King's Bench in London at Guildhall on Tueſday the 
ae Ig e- eighteenth of Nevember 1701, in Michaelmas term 10 Will. ;. 
without li- And the defendant's defenſe was, that he was a graduate doctor of 
cence. Oxford. But it was ruled by Holt, upon conſideration of all thc 
Peſt, 680, ſtatutes concerning this matter, that he could not practiſe within 
Ante 153- London, or ſeven miles round, without licence of the college of 
phyſicians. And by his direction a verdict was given for the 
plaintiffs, 


Adjudged accordingly on a ſpecial verdi& Mich. 4 Geo. I. B. K. 
1717. College of Phyficians verſ. Dr. Weſt, who was a graduate 
of Oxford. 5 EE 
| 3 | | Trin. 
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T Keſpaſs for taking of goods. The cafe was thus. The s. C. O. es in 
abbot of Bromball was ſeiſed in fee in right of his mona- BR 289% 
ſtery of the manor of Bromball, and he and all thoſe gra? © 
* Whoſe eſtate he had, had time whereof, &c. had wreck S. C. 12 Nod. 
of the ſea. The manor by the diſſolution of the monaſteries came 5. 
to Henry VIII. by which means the wreck being a 1 franchiſe ; Rep. 106. 
was veſted in him in jure coronae. And he being ſo ſeiſed, grant- 2 Ink. 167, 
cd the office of lord high admiral vf England to the viſcount Liflt, Vasgb. 164. 
with all wrecks of the ſea and all other profits to the ſaid office zLev.85,307. 
appettaining. And afterwards he granted the manor, Cc. to B. 13 ** 
under whom the plaintiff in the action claims. But becauſe that n 
(as the defendant's counſel urged) the wreck being granted to tlie F. N. B. 91. 
lord Liſle before, and not recited in the grant to B. it did not paſs . 4 0 
by the King's grant to the patentee; therefore they ſeiſed the goods Tor, p. 38. 
lor the King, But Holt chief juſtice over-ruled this matter upon Bro. Preſcrip. 
the evidence at the trial in Suffolk. Becauſe the wreck appertaining * 3** 
to the manor by preſcription, could not paſs, as appertaining to 
the office of lord high admiral, to the lord Liſle. And it being 
moved, that it might be found ſpecially, he refuſed. And there- 


| fore Mr, Whitaker tendered a bill of exceptions which was ſealed, 
| and a writ of error brought, and errors aſſigned. And upon the 
| brit argument the judgment was affirmed niſi, Sc. Mr. follicitor 

0 6 E general 
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Wreck be- 


admiral, 


neral {Sir Jie Hertz) argued, that the wreek would pals by dd 
— Abe; ejecta, which clauſe was not reſtrained with, pots 


ing to the office, &c. there being other diſtin matters granted, to 


which the reſtriction at the end muſt be applied. But per Hi 
chief juſtice, in regard that there is but one conceffit, or word of grant, 
all the clauſes ſhall be taken to depend upon one another, and the 
clauſe of reſtraint will extend to them. Otherwiſe if there had been 
any word of grant intermediate. And of that opinion was the whole 
court. But afterwards upon the rule for judgment mf, &c, Mr, 
Whitaker came, and argued, that the reſtraining. clauſe, of eidem ſpec. 
tantia et pertinentia, did not extend to wreck of the ſea; becauſe 
wreck could not belong to the ſaid office by preſcription, for the 
office itſelf begun within time of memory, Spelm.-verbo Admiraly, 
And therefore it muſt be compared to the caſe in 9 Co. 27. b. where 


the King grants bona et catalla felonum difto manerio ſpectantia et 


pertinentta ; there becauſe goods and chattels of felons lie in grant, 
and cannot be appendant to the manor, therefore it amounts to 2 
new grant of them. So. here, becauſe wreck cannot be appendant 
to the office by preſcription, it will amount to.a new grant of all the 
wrecks of England then in the King's hands. 2. He inſiſted upon 
the ſame objection that the ſolicitor general had made before, and 


cited ſome eaſes, to prove, that the words of reſtraint ſhould not be 


applied to them, but that the necnon would make them ſeveral ſen- 
tences. . I Leon. 119. 2 Roll, Abr. 51. And for the matter df 


nonrecital, he cited Dier 77. a. But per Holt chief juſtice, wreck | 


may be claimed by preſcription ; and for all that a wreck 


longing tothe.may belong to the lord high admiral by preſcription. For the office 
office of high of lord high admiral is an antient office time whereof, &c. though 


perhaps it was not veſted in a ſingle perſon, or in the ſame manner 


as it is now. Dier 152. 6. There is a preſcription, for the lord 


high admiral to grant the office of regiſter of the admiralty for life. 
And that is an anſwer to the firſt Objection. As to the ſecond, 
the caſe in 1 Lean. 119. is, becauſe the general words follow the 
ſpecial, and without ſuch conſtruction the ſpecial words would be 
void. And Holt chief juſtice ſaid, that he made no doubt, but wreck 
belonged to the admiral about the five ports, and ſuch places where 
he was moſt converſant in ancient time, Judgment was 
abſolutely, Ex relatione #t'ri Jacob, 
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| was convicted, but judgment was arreſted, becauſe 
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0 Rex verſ. Foſter. 
for um indicted for chat, that he had ingroſſed magnos et Ucertain in- 
excgſtua numerous volucrum ferarum Anglice wild fowl mortua- ene 


rum, with deſign to make them dearer, &c. Mr. Robert Eyre — —4 


moved to quaſh it for the uncertainty, becauſe they do not ſhew Bro. Indielm. 


how much, &c. And he cited Cro. Car. 380. magnam guantita- E F., 3 


tem framinis et foent held ill. [See 2 Buſſtr. 317. 1 Kall. Rep. 12 Mod. 435. 
134.] And the caſe of the King and Roberts ſince the revolution, — A 
where a ferryman was indicted for extortion in taking four pence % * 
a ſcore for ſheep carried over, where he ſhould but have taken Hol 352. 
two pence a ſcore, &c. The defendant upon not guilty pleaded wp * 
e indictment , Hawk. P. C. 
did not ſhew, for how many ſcore he had taken four pence. And n 
the indictment againſt Foſter was quaſhed, £19 wp 955 
a 156. 


Foſter ver/. Hexam. Ante 427. 
T caſe. of conuſance demanded by the biſhop of Ely was 


this term moved again, And then the conuſance was al- 
lowed ni, Sc. And Holt chief juſtice demanded a fight of the 
record of the caſe in Edward 3. but they had only a copy of it. 
Upon which Holt ſaid, that the record itſelf ſhould have been in 


| court, where the judgment is grounded upon the record, as it is 


here, the entry being inſþefis record, Sc. And he ſaid that the 
demand ought to be entred as of Hilary term, and ſo continued by 
curia adviſare vult, c. And he ſaid, that they had no need to 
have pleaded ſo many allowances; but they might have pleaded 
but one only, and have relied upon it. 21 « 4+ 44+ accord. 
For if a franchiſe lies in grant, and cannot be claimed by pre- 


| ſcription, the allowance in the King's Bench, or Eyre, or confir- 


mation by patent, will be ſufficient. 


Lacy verſ. Williams, Ante 227. 
Intr. Mic. 10 Will. 3. B. R. Rot. 586. 
RROR was brought upon the judgmen nent given in this caſe in 8 C. Salk. 
E the Common Pleas, — the — errors Were * — 472. | 


And the ſame point was argued here, as in the Common Pleas, 1 Show. 347. 
12. Whether a recovery, in which there was no tenant to the 1 Mod. 218. 


fraccige before the writ of ſummeneas ad warrantizandum iſſued, Ts., 
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Co. Lit..rez, and then a tenant was made to the praecipe pending the writ of if 
a * B. 20% ſummons, and before the return of it, and the recovery after. | 
299" wards paſſed ; whether this common recovery be good? And 1 
was argued by Mr. Pratt in the writ of error for the plaintiff n 
. error, that the recovery was not good. For (by him): though 3 
common recovery is a common aſſurance, yet it has forms'peculiar* * 
to it, which ought to be obſerved; as if there is no tenant. to m 
praecipe pending the ſuit, and a recovery. is ſuffered, it will be 
void ; but according to 1 Roll. Abr. 868. it will be good againſt | 
the parties by eſtoppel, but not againſt the iſſues in tail, Which 
is the preſent caſe. - In ſuppoſition of law the-tenant ought*to have 
the lands at the time of the ſuing of the writ, otherwiſe. he cnjl,d, 
render them as the writ ſuppoſes. But if he purchaſes the lands: © 
pending the writ, that will make the writ good; contra if they: Þ 
come to him by deſcent, pending the writ. 41 Ed. 3. 4 
1 Hen. 6. 1. 18 Edw. 4. 26. But if there is no tenant at de 

return of the writ, the writ is abated; but the court cannot aba 
an abateable writ without plea, 9 Edw. 4. 12. per Littleton, 
There is no difference between a writ.abated and abateable as to a 
+ ſtranger, for though the tenant does not take advantage by it by 
10 Hen, 7. 1. plea, yet that will not prejudice a ſtranger, In 7 Hen. 6, 19, 20, 
entry of the diſſeiſee upon, the tenant pending the writ abated it, 
And a recovery in formedon againſt he tenant pending the writ 
abated it. 3 Hen. 6. 34. But alienation *by - tenant, or recovery + 

againſt him, by covin, will not abatè it; for in ſuch-caſe he co. 
tinues tenant as to the demandant until judgment that he ought; | 
Sc. but in the former caſe he does not continue tenant until judg- 
ment, and therefore the writ is abated. See Bro. brieſe 108, 180 
Judgment againſt him by eſtoppel ſhall be goed againſt himy 
2. The count ſuppoſes the tenant to be tenant of the lands, 
otherwiſe to what purpoſe. do they make a demand againſt hims 
3. The voucher ſuppoles, that the tenant has ſeiſin of the lands 
tor it would be abſurd to vouch another, to warrant lands to him, 
which he hath not. And the definition of a warranty ſuppoks 
ſeiſin in the lands warranted. Co. Li. 365. 9 Edi. 3. 12. The 
vouchee may counterplead the voucher by nontenure, or entry 
pending the writ; and if the vouchee does not plead this, but 
vouches over, the ſecond vouchee may plead this counterplea 
21 Hen. 6. 24, 49. Voucher is in nature or an action, Cu. Li. 
102. and every ene ought to have cauſe of action at the beginning 
of it. Bro. Briefe 25, 77. Voucher comes in the room of ware 
rantia cbartae, and differs only in this, that voucher muſt be af 
an action, but warrantia chartae may be before an action brouglꝶ 
againſt him; but werrantia chartae cannot be brought, but by 
him who is tenant of the land, Hob. 2 1. and for the ſame reals 
a man who is not tenant of the land cannot vouch. Then! 


3 
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the tenant cannot vouch the vouchee, and though the vouchee has 
not counterpleaded it, ſo that it will be good againſt him by 
eſtoppel, yet the iſſue in tail will not be bound by eſtoppel of the 
anceſtor, for he claims per formam doni. 3 Co. 3. 5. 12 Edw. 4. 


14 2 


Objection. If the tenant purchaſes the land, pending the writ, 
| that will make the writ good, &c. Anſwer. That rule is laid 


down upon caſes upon pleas in abatement, and therefore muſt be 


underſtood, where the purchaſe is before the time for pleading in 


| abatement is expired. | 


Objection. Where nontenure is pleaded to avoid a recovery, 


he pleads that he was not tenant at the purchaſing of the writ | 


nec unguam poſtea, which goes to the time of the judgment. 
Anſwer. 1, That is not a ſubſtantial part of the plea. 2. The 
nec unguam poſtea muſt be underſtood, from the purchaſe of the 
writ until the time of the pleading ; for it does not appear in any 


of the caſes, that the demandant replies, that the purchaſe was after 
the time of the pleading. . 


Mr. Keene for the defendant in error argued e contra. That 
| there is no reaſon for avoiding a common recovery, except that 
the recompenſe will not enure to the iſſue in tail. 3 Co. 5. Owen 
v. Morgan. Hob. 259. And here the recompenſe in value will 
enure well to the iſſue. It has been generally taken, that there 
muſt be a tenant at the time of the return of the writ ; but thoſe 
books muſt be underſtood, of a recovery, where the tenant and 
vouchee appear at the ſame day, and judgment is then given. 
| Hob, 262, 12 Ed. 4. 14. becauſe it is a recovery from the ſaid 
day. A writ is ſaid to be depending until judgment. 3 Cro. 677. 
And therefore if the vouchee counterpleads the voucher, that the 
tenant had nothing, Gc. at the time of the voucher, he ought to 


126. In this caſe it had been good in an adverſary action, be- 
Guſe it had been his own act. 41 Edw.3. 5. 8 Edw. 3. 32. 
lo Edw. 3. 21. And he cited alſo the-caſe of Sambourn v. Belt, 
Where in a writ of error brought to reverſe a common recovery, 
ſhe errors were held to be ill aſſigned, becauſe it was ſaid only, 

there was not any tenant to the praecipe at the return of the 


it, where it ſhould have been, nor at any time afterwards be- 
= 5 


Holt chief juſtice. If the vouchee comes in, and counterpleads 
de voucher by nontenure of the tenant; he ought to ſay, die 


Fetrationis, &c. nec unguam poſtea. The ſame law if the tenant 
| 8 pleads 


lay, nec unguam poſtea. 4.5 Edw. 3. 2. Raſt, Entr. 467. Ney Rat. 273. 


1 
* * 22 
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| pleads nontenure in abatement. But if the tenant comes in by act 
Tria 22 Edu. of law, as by deſcent, pending the writ, that ought to be pleaded 


* 


3. 22. Pl. 4. ſpecially. The general rule is, that if the tenant gain the frechol! 


12 Ed. 4 10. after the writ purchaſed, and at any time before judgment, it 
£ 3 2 4 2 makes the writ good. And there is good reaſon for it, for why 
Hob 259. ſhould the Recovery be ill, but becauſe it is againſt a man who had 
wad was Re. nothing at the time of the recovery, which fails in that caſe, In 
Cro EL 5) ſcire facias againſt terretenants after a Recovery they ought to 
Godb. 147. plead, that the tenant had nothing in the land then, Ec. nor 
„ at any time after ; and without adding nec unguam poſtea it would 
Noy 126. be an ill plea. And as the writ is made good by a ſubſequent 
purchaſe, fo the vouchee is made good by the ſubſequent entry 
into warranty by the vouchee. And therefore there is here a good 


tenant, and a good vouchee, and a good recovery. And as to the 


matter of the cauſe of action, the demandant might have god 


cauſe of action, tho' the tenant has not the lands; for the de- 
mandant's right is the cauſe of action, and not the other's being 
| tenant to the praecipe. And therefore if the tenant hath the lands 
to render before judgment, it will be good. To which the other 


judges agreed. Judgment was affirmed nf. And the laſt day 
Mr. Sguib came, and argued to the ſame purpoſe as Mr. Pratt be- 


fore, and cited 18 Edw. 4. 13. 18 Edw. 4. 26. per Litthtim, 
2 Roll. Abr. tit. Voucher 764. But the court continuing of their 
former opinion, judgment was affirmed abſolutely. And Hul 
chief juſtice ſaid, that the reaſon of the recompenſe in value in 
the caſe of common recoveries is ratio una ſed non unica; for 
where a recovery is againſt tenant in tail, it will bar the reverſion 
expectant upon it, and yet the recompenſe in value cannot go to 
that which was a great ſtrain, and ſhews the favour allowed to 


common recoveries, 


Farow ver/. Chevalier. 


od Ovenant was brought by a maſter againſt his ſervant upon 2 
T” _, covenant, not to buy or ſell without his maſter's leave; and 


01 wa cer. the breach was aſſigned, that he had diver/is diebus et vicibus be- 
1 Lev. 94. tween ſuch a day and ſuch a day fold to A. B. and C. and diet 
he value of $00/. 


Cro. Jac. other perſons unknown to the plaintiff, goods to t 

486. 5 = j od . h ſame 
Cro. Car, and another breach was laid, for having bought goods in the 

17% wrt, 2. manner. Upon iſſue joined, verdict for the plaintiff, And it was 

1 29 moved in arreſt of judgment, that the perſons were * 

Jones 125. whom the ſale was made; and the time, in which the ſale lle 

made, was uncertain alſo; which ought to have been . angry 

ſhewn. To which Mr. Hall for the plaintiff anſwered, nat yg 

perſons have no need to be ſhewn, for avoiding prolixity in oa 

. 5 ; ; d* 
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ing. 3 C. 916. Braban v. Bacon, 2 Cro. 565. Cro. Car. 610. 2 Cv. 567. 


laid generally. And as to the time, divers diebus ef vicibus was 


well enough. Raym. 8, 9, 10. Stile 420, 428, Holt chief 


juſtice. In an action of covenant the breach may be aſſigned ge- 


gerally. But in debt upon a bond conditioned to perform cove- 


nants, the replication ought to be more certain. Where an act is 
Jeſcribed to be done between ſuch a day and ſuch a day diverfis 


bus et vicibus, in another action brought for the ſame thing one 


may aver, that the former action was for the ſame thing, &c. 
To which Gould juſtice agreed. But (by him) where an action is 
brought upon a penal law, one ought to ſhew the particular facts, 
and diverſis diebus et vicibus will not be good, becauſe there a man 
is intituled to diſtin& penalties. Contra in covenant. Judgment for 
the plaintiff, Ex relatione miri Jacob. . 


S. C. 1 Salk. 


Parkhurſt wer. Foſter. 387. 


—. 989 
Intr. Trin. ꝙ Will. 3. B. R. Rot. 363. 9 
; Show. 50. 


HE plaintiff brought an action of treſpaſs againſt the defen- TOS 24. 

dant, for billeting a dragoon upon him, and forcing him to, Hank. P. 
find his meat, drink, hay and ſtraw for his horſe, c. Upon not C. 91. cap. 
guilty pleaded, ſpecial verdict, that the plaintiff kept a houſe at 33. fe. 10. 
Ehſin, et dimiſit conclavia, Anglice lodgings, talibus guales came t Wil. & 


f : : 3 : Mar. cap. 13. 
there propter ſalubritatem abris, or to drink the waters, or for par. 3 


their pleaſure; and that during the time of their abode there the 
plaintiff dreſſed meat for them at four pence the joint, or fold 
them meat ready dreſſed, if they pleaſed, and alſo ſmall beer at 
two pence the mug, and alſo found for them ſtable room, hay, 
and oats, for their horſes, paying eight pence a night for hay, and 
Our pence a gallon for oats ; and that he had no licence to ſell ale 
kom the juſtices ; and that he did not ſell any of the faid provi- 
ſons to any other perſon : then they find the defendant conſtable, 
:nd bring him within the act for billeting ſoldiers, &c. and that 
he billeted the, ſoldier upon the plaintiff, and that the ſoldier com- 
pelled the plaintiff to find him meat, &c. And the queſtion was, 
whether the plaintiff was ſuch a perſon, as the act of 4& 5 Will. 
CT Mar, cap. 13. par. 18. intends to make liable to have ſoldiers 
billeted upon him; and the whole court was of opinion that he 
Ws not, For this act is a great invaſion of the liberties of the 
ſchiect; and therefore if the words of the act will be ſatisfied, 
without including ſuch a perſon as the plaintiff is deſcribed to be, 
t ſhall not be extended to him. And he is not within any of the 
words of the ſtatute ; for lodgers cannot come by authority of law 
en their journey without a previous contract, and the plaintiff 


may 
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Variance be- 


- tween che ver. The plaintiff here declares, that the defendant billeted a dragoon 


dict and the 
declaration. 


upon the ſtatute, becauſe it does not conclude contra formam fi. 


Conſequential But at common law if a man does an unlawful act, he ſhall be 


damages. 


A die datus. 


Ante 84. 


No fractions 
of a day. 


may refuſe any of them, if he pleaſes; and therefore he is more 
limited than him whom the act deſcribes. 2. They have not 

beer to ſell, but only what ſerves their family; and therefore | 
cannot be an alehouſe. Beſides, that he is not obliged to ſell ; 
certain rates; and therefore he is not comprehended within any f 
the perſons deſcribed in the act. But then Mr. ſerjeant Wright and 
Mr. Cowper for the defendant had taken exception, that there i; 2 
variance between the verdict and the declaration ; and according ty 
2 Roll. Abr. 717. if there is more in the declaration than in the 
verdict, the variance will be fatal, if that which exceeds is material. 


upon him, and compelled him, to find for the dragoon meat, &. 
The verdict finds, that the defendant billeted the dragoon there, 
but that the dragoon compelled the plaintiff, to find him meat, &;. 
Now this action being conceived at common law (for it cannot be 


tuti) the defendant will not be anſwerable for conſequential di- 
mage, but every one muſt anſwer for his own damage; otherwiſe 
perhaps if it had been brought upon the ſtatute. Holt chief juſtice. 


anſwerable for the conſequences of it, eſpecially where, as in this 
caſe, the act is done with intent that conſequential damage ſhall be 
done. This caſe was argued Hil. 10 Will. 3. by Sir Bartbolomeu 
Shower for the plaintiff, and by Mr. Cowper for the defendant; 
and Paſch. 11, by Mr. Broderick for the plaintiff, and ſetjeant 
Wright for the defendant. And this Trinity term judgment for the 
plaintiff by the whole court. | . 


* YT = * I // c 


N action was brought upon a policy of inſurance for inſuring 

the life of Sir Robert Howard for one year from the day 0 
the date. The policy was dated 3 Sept, 1697, and Sir Rebert died 
the third of September 1698 at one of the clock in the morning. 
And per Holt chief juſtice, a die datus excludes the day of th: 
date; but 4 datu, or a con fectione, is from the act done, and | 
commences the ſame day, that it is dated or delivered. See 5 C.. 
Co. Li. 16. b. Alſo another diſtinction was taken in this policy, 
where though he died upon the laſt day, and the law makes 10 
fractions of a day, yet he being bound to inſure the life of > 
Robert for a whole year, and the year was not complete unti 
the ſaid day was expired, it will be a breach. Yet Holt chief juſtice 
cited a caſe, where A. was born the third of September, and the 
ſecond of September 21 years after he made his will ; and it was 
held a good will, becauſe the court would not make a fraction o 
a day; and conſequently being of the age of twenty-one Years, 
might deviſe his lands. Sir Bartholomew Shower would have g1\® 


evidence, 
3 - | 


Trin. Term 11 Will. 3. 


evidence; that by the cuſtom, and in the underſtanding, of inſurers, 
policies begin the day that they bear date, though they are mentioned 
to begin from the day of the date; but it was over. ruled. This was 
| at Guildhall upon a trial before Holt chief juſtice this term. Ex re- 


latione m'ri Jacob. 


Rex verſ. Corporation of Malden in Eſſex. 


A Mandamus was directed to the bailiffs, &c. of the borough of s. C. » Salk. 
Malden, reciting that by their conſtitution they ought to elect ?:? 43% P. 
yearly two bailiffs out of ſuch aldermen, &c. who had not been Rewra tes 


an election, Sc. They return the letters patent to be, that they 3 


: | ſhould ele& bailiffs out of the aldermen generally without any re- 122, 136, 223. 
i friction, and that they had elected two of them ſecundum formam Cio. Car. 133. 
: et effeftum literarum patentium. And the return was diſallowed, be- 

1 cauſe they ſhould either have denied the conſtitution mentioned in 

k the writ, or have ſhewn that they had elected according to it; but 

e this return being general, that they had made the election out of the 

ig | aldermen, was not any anſwer to the writ ; for that might be true, 

and yet ſome of the aldermen might be elected, who had been bailifts 

* within three years before, and ſo not within the qualifications of the 

t; conſtitution ſhewn in the writ. And the ſecundum for mam tenorem 


et feclum literarum patientium will not aid it, becauſe the conſtitu- 
tion ſhewn in the return varying from that ſhewn in the writ, will 
be underſtood of the letters patent ſhewn in the return, and not of 
thoſe in the writ. But if they had been agreeable, it had been good. 
And a peremptory mandamus was grant | 


* 3 


ng "44 

4 The inhabitants of Kings Langley ver/. the inhabitants 

ng of the pariſh of St. Peters in St. Albans. | 

the | = 

ſo R. ſerjeant Vriglt took exceptions to an order made at the 8. C. : Salk. 


general quarter-ſefſions of the juſtices of peace, upon an appeal 494,605,606, 
to them made from an order made by two juſtices, for removal of a Mod. $20- 
poor perſon to the laſt place of his ſettlement. And the exception Juſtices may 


Si was, that the appeal was lodged at the next quarter-ſeflions, and it un an ap- 
mil appears upon the face of the order, that it was not then determined, 
tice | but it was adjourned over for farther conſideration, And it was held 
the be whole court, that they might well adjourn an appeal upon 


debate for farther conſideration, 


6G | nx 


| hailifs within three years before; commanding them, to proceed to an, to. 


— —— 


— 
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Rex ver/. Harris. Ante 440, 


8. C. Carth. Err of a forcible entry into the rectory of, Gc. was taken 
— 1 the eighteenth of October 7 Will. 3. 1695. and reſtitution there. 
5 Mod. 443. upon was granted; which reſtitution a little time after was ſet afide 
E. N. B. 54. upon a vi /aica removenda; and the fifteenth of December 10 Jil. 


D. E. 3. 1698. a new reſtitution was granted; upon which the inquiſ- 


was irregularly obtained. 1. Becauſe the juſtices had executed 

their power, by putting the party in poſſeſſion immediately after 

the inquiſition taken, and therefore they could not grant another 

New execu- Teſtitution after it. But per Holt chief juſtice, if poſſeſſion be deli- 
tion or reſti- vered by habere facias poſſeſſionem, or grant of reſtitution, and that 
tution. is avoided immediately by a new force; there the party ſhall have 
a new habere facias poſſeſſionem, or a new writ of reſtitution, But 

if after the reſtitution awarded the party enjoys quiet poſſeſſion, 

and then he is removed by a new force, there he muſt reſort to a 

new remedy. It hath turned ſometimes upon the return of the 

former writ of reſtitution before the new force, and where ſuch 

writ is not returned. But it is the former diſtinction, which will 
determine the caſe one way or the other. 2. It was argued by Sir 
Bartholomew Shower and Mr. Eyre, that the grant of this ſecond 
reſtitution was not good, becauſe it was not granted in convenient 

time. For the intent of the ſtatute of Henry VI. was to give 

ſpeedy remedy ; at leaſt after ſuch delay as was here, there ought 

to be ſome proceſs, to renew the inquiſition, upon which the par- 

ty ſhould come in, and ſhew what he could ſay, why reſtitution 

ſhould not be granted ; for his poſſeſſion might become lawful by 
ſubſequent conveyance or otherwiſe. And it is agreeable to the 

reaſon of the common law; for in perſonal actions after the year 

and day a man could not have execution of any judgment, but was 

driven to his action of debt upon the judgment; and in real actions 

he muſt have had a ſcire facias, as now in perſonal actions by the 

| Natute of Meſim. 2. cap. 45. Mr. Eyre urged alſo, that in crim!- 

nal cauſes where execution is deferred, it cannot be awarded, wich- 

out bringing the priſoner to the bar. 2 Cro. 495. Hut. 21. Si 

Walter Raleigb's caſe. And alſo, that if the mg had 

| the offenſe, no reſtitution ſhould go. 2 Co. 14 Teivert. 99. 
3 To which Holt chief juſtice agreed, and he cited Knighthy's cile, 

| YE” who was indicted for high treaſon in conſpiring the aſſaſſination d. 


the King, and being arraigned at bar in the King's Bench . 


0 
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the indictment, and judgment of death was pronounced againſt When execu- 
him in Eafter term, and execution was countermanded, ſo that dn aum. 
Trinity term paſſed, and then in the long vacation they had a de- der. 

ſign to execute it; and upon that all the judges of England met, 

to conſider what could be done; and it was reſolved by all, that 

in regard a term had intervened without execution done, it could 

not be awarded without bringing Knightley to the bar. And 

Holt chief juſtice it would be the ſame thing, if Trinity term had 

not been paſt, but only begun; ſo that Knightley was impriſoned 

until Michaelmas term, and in the mean time he ee a par- 

don. And the whole court after conſideration had, were of opi- 

nion, that re- reſtitution ought to be granted, for this irregularity 

in delay of the award of reſtitution for ſo long time; for it ought Regitution 
to be done immediately, or otherwiſe great inconveniences would ought to be 
follow. And Holt chief juſtice founded his opinion upon 8 Co, — 2 4 
119. 6. Dr. Bonham's caſe, and the caſes there put. Where audi- - 
tors have power to commit ſervants failing in their accounts by 

Maſim. 2. cap. 12. it ought to be done immediately. 27 Hen. 6. 8. 

So by 15 Ric. 2. cap. 2. commitment by a juſtice of peace for a 

forcible entry ought to be forthwith, And there is no difference 

in reaſon, why reſtitution upon the 8 Hen. 6. ſhould not be im- 
mediately, as well as the commitment upon the 15 Ric. 2. There 

is rather greater reaſon, becauſe the conviction upon the 15 Ric. 2. 

is not traverſable, as the inquiſition upon 8 Hen. 6. is. And it 

would be a great miſchief, and againſt the reaſon of the common 

law, if it ſhould be otherwiſe ; becauſe the title in ſo long time 

might be altered. And though poſſeſſion intimates, that the per- 

lon poſſeſſed is the rightful owner, and ſo ſome reaſon for reſtitu- 

tion; yet where a long ſpace of time intervenes, the ſaid reaſon 

is not of force. And Holt chief juſtice commanded the judgment 

to be entred ſpecially, Becauſe it appears upon affidavits made to 

this court, that reſtitution was not awarded until three years after 

the inquiſition ; re-reſtitution is awarded for that irregularity. But 
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= Mr, aaf, prayed the court, that ſince re- reſtitution was matter 

a of favour of the court, and not of right, the court would not grant 7 
xa i, unleſs they would conſent to try the right; and that it was re- 1 
4 tuled to be granted in the vicar of Hadley's caſe in this court, until i 
= the right was ſettled by a trial. But per Holt chief juſtice, he has ft 
ih- known re- reſtitution granted in this manner, viz. that they ſhould | 
Gi bring the writ of re-reſtitution with them to the afliſes, and if the 

3 rerdict upon the trial ſhould be for them, that they ſhould execute 

90 t immediately, And (by him) where the firſt reſtitution was 

. Juſt, and the inquiſition is quaſhed, there the granting of re-reſtitu- Re.reſtitution. 

a uon is diſcretionary ; but where the firſt reſtitution was tortious, 

ed there Te-reſtitution ought to be granted of right. And (by 

he ) juſtices of peace may remove the force upon the view, but 


3 


they 
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r of they cannot grant reſtitution. Re-reſtitution was granted by the 
whom gets whole court, . 


Rex ver/. Sudbury, Heapes, et al. 


s. C. Caſes "HE defendants were indicted for that, that they riotoſe ruuti. 
es. fe et illicite aſſembled themſelves, et fic 2 exiſlenta 
1 1 riotoſe routoſe, &c. commiſerunt a battery upon Mary Rufſel, Two 


three or mort. of them were found guilty, and the others were acquitted, Ang 
3 Inf. 176. it was moved in arreſt of judgment, that theſe perſons being in. 
Þ dicted for a riot, and only two found guilty; it is the fame thing 
as if they had all been acquitted ; becauſe two cannot be guilty of : 
riot, and fo the verdict was repugnant. Mr. Mundy for the Kin 
argued, that the principal charge was the aſſault and battery; and 
the riotoſe, &c. was only to expreſs the manner, and a kind of ag. 
gravation of the offenſe. And they ſhould be intended to be guilty of 
the battery, which was well laid, and no notice ſhould be taken of 
the reſt. And he compared it to the caſe 1 Saund. 228. where in an 
action laid per conſpirationem, &c. one only is found guilty, and 
judgment for the plaintiff, becauſe the conſpiracy is only circum- 
ſtance, &c. Jones 93. 2 Inft. 562. But per Holt chief juſtice it 
is a ſpecifical offenſe, and is laid as a riot, for the rioteſe extends to 
3 Med. 72. all the facts, and the battery is but part of the riot. In the caſcs 
cited the difference is between an action upon the caſe, and a form- 
ed action of conſpiracy ; in the latter one only cannot be guilty, 
contra in the other. But here the defendants being acquitted of the 
riot are acquitted of the whole of which they are indicted, and no 
judgment can be given for the King. But if the indictment had 
| been, that the defendant with divers other diſturbers of the peace, 
Vent. 251. Sc. had committed this riot and battery, and the verdict had been 
as in this caſe, the King might have had judgment, But in th 

principal caſe it was arreſted, 


Chace ves. Sir Ralph Box. 
s c. abr. tl PON a reference to the recorder of Londen by the lord chan- 


TELE cellor, to certify what is the cuſtom in Londen concern- 
Cuttom of ing the advancement of children by their fathers, Sc. which would 
dren advanced exclude them from having ſhares of the perſonal eſtates of their fi- 
in the life of thers after their death; ſerjeant Lovell recorder of London cert! 
their fate. the cuſtom to be thus, vis. If the father gives to the child 1509 
and in his will declares, that he has advanced him, and | 
dies; the child ſhall have no part of the reſidue of the perſons! 


eſtate of his father, But if he had faid by his will, that he = 


having been arreſted, or any proceſs ſued againſt him, and without 


* | 
i Wor : So 
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ven 1c00/. [Which was a ſufficient advancement] yet upon puttin 
Sn Fw of _ the death of his father, he ſhall have his wk * 
the perſonal eſtate of his father, Cc. And if a man marries his Co. Li. 17. b. 
daughter, and gives her a portion, if he does not take any notice of 
it in his will, this will be a ſufficient advancement, and ſhe ſhall 
have no ſhare of her father's perſonal eſtate after his death. Ex re- 
Jatione m'ri Selby. Note; Mr. Che/hyre was alſo preſent in Chancery, 
when Mr. Recorder made this certificate ; but he did not intirely 


agree with Mr. Selby about the certificate ut ſupra. 


Maſon wer/. White, Marks et al. | 
: Intr. Paſch. 11 Will. 3. B. R. Rot. 271 T. 


| T HE plaintiff brought an action upon his caſe againſt the de- Caſe for en- 


fendant White as attorney, and the other defendants, for tring judg- 


entring judgment againſt him without his aſſent, or without hi „ pr 


having made any warrant of attorney to Vite; upon which a 


| factas iſſued, and his goods were taken, &c. Judgment by default; 


and a writ of inquiry being executed and returned, now ſerjeant 


Wright moved in arreſt of judgment. 1. That the declaration is 
| againſt White, one of the attornies de curia domini regis de banco 


tie; where it ought to be, at Yeſiminſter; for one cannot under- 
ſtand what place hir means, and therefore one cannot know what 
court the plaintiff means. Sed non allocatur. For per curiam, de Stile of the - 


curia domini regis de banco is the Common Pleas ; and the judges Seanõn ? 


will take notice that the Common Pleas is at Meſminſter, and 3 . 
therefore hic is at Weſtminſter. 2. A ſecond exception was, that the Common 
the plaintiff has not ſaid who were juſtices of the court; whereas !1e-*i5 = 
he ought to have mentioned the chief juſtice by name, et ſociis — 
ſus, Cc. Sed non allocatur. For though in pleading of a fine they juſtices na- 
plead that the fine was levied before the chief juſtice by name, et med. 
fects ſuis, yet there is no neceſſity here to name the juſtices of the 
court. 3. A third exception was, that it is ſaid in the declaration 
that the defendants, the twenty-firſt of December 5 Will. & Mar. 
procured judgment to be entered, &c. Now the twenty-firſt. of 
December always happens out of term, and the court will take 
notice of that ; but every judgment muſt be entred of ſome day in 
the term; and alſo that they proſecuted a fieri facias the twenty- 
ird of December, &c. which is out of term. But to this it was 
anſwered by Mr. Northey, that the declaration ſays, that they pro- judgment en- 
_ the judgment then to be entered as of Michaelmas term before, ired out of 
ich is good. And of that opinion was the whole court. And wee, e 
ict the writ he ſaid, that it * cauſaverunt ſuch a day, Cc. cedent. l 
But 
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But Wright ſaid, that that would be taken to be the tete; and he i 
| Averment a- concluded by the Ze/te, and cannot aver againſt it. To which Hat 
. chief juſtice ſaid, that a man cannot aver that a writ was of another 
ay 5 , L teſte than it bears; but one may aver, quod non emanavit at the time 
Ante 212, 409, alledged. This action is for a great wrong, and therefore no favour 
_ for the defendants. Judgment for the plaintiff. | 


Rex ver / Orme and Nutt. 


certiorari io T HE defendants were indicted, by indictment found at the Ol, 
ee | Bailey, for making, printing, and publiſhing a falſe and ſcan- 
from the 012 dalous libel againſt divers good ſubjects of the King to the Jurors 
Bailey, unknown, to the intent and purpoſe to defame the ſaid ſubjectz of 
the King to other ſubjects of the King to the jurors cognitis et cog. 

ugſcendis, and to move ſtrife among the liege ſubjects of the King 

to the jurors unknown, cognitos, et cognoſcendos, &c. And this in- 

dictment after ſeveral motions was removed into the King's Bench by 
certicrari, which certiorari the court was very unwilling to grant; 

but upon information that the recorder, before whom the defendants 

were to be tried, looked upon himſelf as affected by the libel, a cr- 

tiorari was granted. And it being tried before Holt chief juſtice, 

at niſi prius at Guildhall, the defendants were found guilty, And 

Libel againſt now Sir Bartholomew Shower, Mr. Mauntague, and Mr. Hutton, mo- 
perſons bo the ved in arreſt of judgment that this libel did not appear to be preju- 
kun. dicial to any one, for the jurors did not know the perſons who were 
affected by the libel ; therefore they could not properly ſay that the 

matter was falſe and ſcandalous, when they did not know the per- 

ſons of whom it was ſpoken ; nor could they ſay that any one ws 
deſamed by it. Wherefore, &c. Judgment was ſtaid until, &c, 

Note; this libel was intituled, The 4 of adventurers. in the ladies in- 

vention, being à lottery, Sc. a | Fo 


1 
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Iveſon ver /. Moore. 


Intr. Hill. ꝙ Will. 3. B. R. Rot. 437. 
S. C. 1 Salk. Eborum ſſ. M Emorandum quod alias, ſcilicet termino ſonfli M- 
Lo chaelis ultimo praeterito, coram domino rege 
S. C. Comyns M gl monqſterium venit Henricus Tveſon per Willelmum Calvert at 
58. ternatum ſuum, et protulit hic in curia dicti domini regis tunc ib 
guandam billam ſuam verſus Jobannem Moore armgerum et Ruthaw 
uxorem ejus Samuelem Wright Jeremiam Colley Henricum Smith d 
Petrum Clakey in cuſtodia mareſcalli, &c. de 2 tranjgr 5 


ſuper caſum; Et ſunt plegii de proſequends, ſei oy Johor Nr 


LIE 


— 
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Richardus Roe; Quae quidem billa ſequitur in haec verba, ſcilicet, 
Eborum J. Henricus Tveſon queritur de Jobanne Moore armigero 
„ Rutha uxore efus Samuele Wright Jeremia Colley Henrico Smith 
e Petro Clakey in cuſtodia mareſcalli mareſcalciae domini regis coram 
ipſo rege exiftentibus, pro eo videlicet, quod cum praedictus Henricus 
Iveſon decimo quarto die Man anno regni domins Willelmi tertii nunc 
regis Angliae, &c. mono et diu antea et ſemper poſtea bucuſque poſ- 
ſeffiomatus fuit et adbnc poſſeſſtonatus exiſtit pro quodam ter mino an- 
"norum adtunc et adbuc venturo et inexpirato de et in quadam car- 
Jonaria, Anglice a colliery, et minera carbonum, exiſtente ſubter ſo- 
lum et terram et in viſceribus cujuſdam clauſi five parcellae terrae 
fituatae et jacentis in parochia de Whitkirke in comitatu praedicto 
vocate Whitkirke field, et prope adjacentis cuidam altae viae regiae 
in parochia predicta ducente ex boreali parte ex villa de Wetherby 
in comitatu praedicto in per et trans. quandam moram ibidem vocatam 
Winmore et abinde in per et trans quandam venellam ibidem vocatam 
Aulſhaw lane ef abinde in per et trans villam de Whitkirke prae- 
diftam et fic retrorſum, necnon de et in quadam alia carbonaria et 
minera carbonum exiſtente ſubter ſolum et terram et in viſceribus cu- 
juſdam clauſi morae froe parcellae terrae in an vocatae 
Halton moore ſtuatae et jacentis et prope adjacentis communi 
altae vige regiae producenti ex boreali parte a villa de Whitkirke 
praedicta in per et trans praedictam moram vocatam Winmore ef 
abinde in per et trans venellam praediftam vocatam Aulſhaw lane 
et abinde in per et trans villam de Halton praedictam in comitatu 
proediflo et fic retrorſum, in per et trans quam quidem venellam vo- 
catam Aulſhaw lane carbones e mineris praedictis acquifiti et ali 
a claufis praedidtis ad loca vicina circumjacentia carriari et portari 
| folitt fuerunt et intendebantur; Cumque etiam eodem decimo guarto 
die Maii praedictus Henricus Ivueſon magnam quantitatem, viz. du- 
centas carractatas, carbonum e mineris praedittis effoſſorum in clauſis 
praediflis ſeparalibus venditiont exponi paratorum habuit ; Praeditti 
Jobannes Rutha Samuel Jeremias Henricus Smith et Petrus prae- 
mſſorum non ignari, ſed machinantes. et fraudulenter et malitioſe in- 
tendentes eundem Henricum Tveſon de uſu et beneficio carbonariarum 
ſuarum impedire decipere et deprivare, et emptores carbonum extra 
carbonarias praedictas effoſſorum e carbonariis praedifits alienare et 
ſcducere, ipſſſue ad carbonariam praedicti Johohannis Moore prope 
| dacentem in parochia praedicta afpropriart et procurare, te ea 
ſulicet praedicto decimo quarto die Maii anno regni dicti domini 
Tu nunc nono ſupraditto, guatuor carectatas magnorum lapidum et 
uam radicem magnae fraxini in via praedicta in venella praedifta 
"ud parocbiam praediclam poſuerunt et lecaverunt, et lapides et ra- 
"em Jraxin praediclos ibidem remanere per ſpatium unius menſis 
myjerunt et continuauerunt, per quos quidem lapides et radicem 
ain via praedictu in per et trans venellam praediflam in tantum 
obſtupata 


: L 
1 
| n 
L 
* 
9 
4 
: ved 
5 a t 
1 \ 
1 ha 
1 
[2 I 
=- 
2 f 34 
7 
0 
1 1 
1 " 
© 
3 4 
. 2 
2 + 
- = 
—_— 
I 
* 
£ ö 
2 
1 * 
. 19 
* 
S - 
: 
* 
1 7 
7 
* 
1 x 
* o 
* * 
1 
13 
1 4 
> = 18 
* 
8 
n 
* 
' WR 
"I 
* 4 
| * 
4 * 
1 
7 N 
F 1 
L N 
: + 
"oo 
1. 
1 * 
1 n 
7 \ 
* 
4 * 
{ z 
1 
33 
1 
: 3 
* i 
; [ 
FF 
FE 
= 
T3 
. 
x 
1 
* 9 — 
& 
3». 
3 
-+ 
4 
V 
E 77 
18 
+ KS 
, 
28 
$- 
oy 
== 
4 


$4 
0 
f 
* 
7 
4 
IS 
$6... 
* 
1 
1 
L 
Ti 
; 
> l 
[1 
© | 
Wt | 
te , 
4 
* 
L 
18 
＋ 
BY 
7 
4 o 
75 
U 
Fl in 
I. | 
© 
5 
2 
2 
{ 
* 


1 Os 8 2 —— 
7 — 2 
2 T- * | 1 
— * 4 . 


488 Trin. Term 11 Will. 3. 


 obſiupata et obſtructa fuit, quod carucae et carriagia pro carriatins 
et aſportatione carbonum e carbonariis et mineris praedictis acquiſ.. 
torum et effeſſorum in per et trans viam praedictam per venellam proc. 
diftam tramſire non potuerunt ; Per quod idem Henricus Tvefyn ls. 
neficium commodum et advantagium carbonariarum ſuarum praedid. 
rum per totum tempus praediclum totaliter perdidit et amiſit, et car- 
bones e carbonariis praediflis acquiſiti pro defectu emptorum ex cauſe 


— — 


praedifta ſic impeditorum et obftruttorum magnopere deteriorati et 
depretiati devenerunt; Ad damnum ipſius Henrici quingentarum Ji 


brarum ; Et inde producit ſectam, &c. 


Caſe for top- The plaintiff declares, that he the fourteenth of May 9 ill. 
een 4 et diu antea et ſemper poſtea hucuſque was and yet is poſſeſſed for a 
the cuſtomers certain term of years then and yet to come and unexpired of a cer 
could not tain colliery in a cloſe in the pariſh of Wh:tkirke in Yorkſhire, & 


hi 0 4 = . Py 
pry" ang prope adjacen. communi altae viae regiae ducenti from ſuch a place 


bis coals were to ſuch a place, ef fic retrorſum, and that he uſed to carry his coals 


ſpoiled. dug out of the faid colliery in per et trans one of the places, in, 
through and over which the ſaid common highway led; and that 
he the ſaid fourteenth of May had two hundred loads of coals df 
out of the ſaid colliery, venditioni expont parat. and that the de- 
fendants intending to deprive, &c. the plaintiff of the uſe and be- 
nefit of his colliery, and the buyers of coals dug out of the {aid 
colliery to alienate and ſeduce, and to appropriate them, and pro- 
cure them to come to the defendant Moore's colliery next adjoin- 
ing, Sc. the ſaid fourteenth of May ſtopped ſuch a place, in, through 
and over which the ſaid highway led, which continued ſtopped, &. 
for a month, ſo that the plaintiff's carts and carriages for carrying 
of the ſaid coals, &c. could not paſs, &c. per quad the plaintiff 
per totum tempus praedictum totaliter per didit the benefit and profi 
of his colliery, and his coals dug out of his ſaid colliery magnet"? 
depretiati et deteriorati devenerunt, pro defefiu emptorum ex cauſs 
racdidla fic impeditorum, &c. ad damnum 5001, Upon not guilty 
pleaded, a verdi& was given for the plaintiff. Upon which it was 
againſt the action ſeveral times moved in arreſt of judgment by 
Mr. Nerthey, Mr. Buxton, Mr. Ward, and Mr. Hutton, for the 
defendants. And it was argued on the other fide, that the action 
would well lie, by Sir Bartholomew Shower, Mr. Mulfo, and Mr. 
Cheſhyre, for the plaintiff. And now this term the court pro- 
nounced their opinions in ſolemn arguments. 


And Gould juſtice was of opinion, that this declaration would 
have been good upon a demurrer, and that the action would have 
laid ; but without doubt (by him) it is good after a verdict, which 
has found the damnification. The objection againſt. this action * 

| * 


bas. 


— — 
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that it is founded upon a matter which is a public nuſa 
_ the PO has received thereby no ſpecial 3 8 
_ pu ng OY e to himſelf than any other of the 
=” able nuſance, but by = by ener en an; action 
at the King's ſuit; but if he kad ö 
N 5 : received any ſpecial damage, he 
might have had an action, though the nuſance was publick in 1 
nature, But to this he anſwered, that though h PE e wee, 
action would not lie for a ablick ſ⸗ en, e that an De em 
for avoiding multiplication bo: ſuits wes eue > three Camaghs no pair 
. and therefore in this caſe if thek 
plaintiff had concluded only per quod his cart ES 
paſs, it would not have lain h: rene 
was of opinion, that ſome {| p cial d en enn 
plaintiff by this ſtoppage 3 * 5 s to be done to the 
| reſt of the King's ſubjects; and this 6 — „ the 
buſineſs of which is, to cloſe the . — 5 — _ 
e , it. 
N Loy r 
| taliter perdidit Be Secondl if rn oe OY 
on, ths Se? P's 4 if it be conſidered with the addi- 
peditorum deteriorati ae eg ex cauſa praedict a fic im- 
r ‚—˖·ͤ ne 2 et depretiati; though it is not 
upon the caſe, where no Ae yore 1 po. 
| tainty of the damages is not Autry Navy 14 _— + ons rout 
i | : ewn in the decla- 
os will 1 e this general method of ſhewing 
he uy : As if an action be brought by 
action, unleſs he hes recelint £ cok 3 
eee, Rn damage by it, as loſs of the 
of his ſervant per _- e f e declares that he has loſt the ſervice 
In 9 Co. 93. in quod — PN * 1 
of a nuſance at nocument 1 4 : pn eee 
bows 2 : — tenementi fur, and did not ſhew 
be left to the inqueſt, as is Laid 3 1 x 2 
afſſe would fay it in certai 3. there cited, that the 
ene the ole ny x Roll, ep f Sie E an ee 
or digg: 2 i . fl. 8. where in an action 
ee whe th n ined comm 
meds, Gc. it was held a eee at 0 beneficiali 
n £0 leclaration ; and yet without the per 
then ſecondly, there is bees : fat - „ 
coals pro 525 eee. a farther ſpecial damage, v/z. that the 
watt et depretiati Heber 7. pos fe EEE 
Paintif has not ſhewn 1 ks nd as to the objection, that the 
!. That coals are a thin A ndible i the boy, oe 
a difference, where 15 2 ible in their nature. 2. That there 
in Caſe for words, b hs Doo „ 
e ſpeaking whereof the plaintiff mari- 
61 tagium 
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lagium amiſit, there the plaintiff ought to ſhew that there was 3 


communication of marriage between him and 7 S. &c, - py 


where the damage is complicated, and 1s greater or leſs, according 
to the fewneſs or number of inſtances, there the law is otherwiſe, 


And if the law were not fo, it would be very inconvenient; for 
in the preſent caſe it would be almoſt impoſſible for the plaintiff to 
ſhew all the names of his cuſtomers, c. And beſides, it would 


be a very great difficulty upon him, for if he fails in the proof of 


any of the perſons named in his declaration, it would be againſt 
him; and he would be ſo reſtrained to thoſe named in the decl. 
ration, that he could not prove any others but them. In Indict- 
ment of barretry the indictment is general, becauſe it conſiſts of 
multiplicity of facts; but the court in juſtice will compel the pro- 
ſecutor to aſſign ſome particular inſtances ; and if he proves them, 
he ſhall be admitted to prove as many more of them as he pleaſes, 
to aggravate the fine. 2, This action is brought againſt a wrong 
doer ; and in ſuch caſes a general method of declaring has been ad- 
mitted in all the courts, though liable to greater objections than this 


preſent caſe admits ; as to declare, that he was, and yet is, poſſeſſed 


of a meſuage, and uſed to have common, &c. tanquam ad meſua- 
gium praeditium ſpectantem ct pertinentem, and the defendant to 
deprive him of his common, &c. adjudged a good declaration, be- 


cauſe againſt a wrong doer. See 9 Hen. 6. 43, 45. 27 Hen 6. 1. 


3. Since there is no need of a preciſe certainty in point of damages, 
there will be no difference; where the damage is done in a private 
way, and where in a publick way ; becauſe there 1s no difference 


between damages in the firſt inſtance, and damages in the ſecond 


inſtance; and then the caſe of S. John v. Moody, 1 Ventr. 274. 


Ilarris's caſe. 


mntr. Trin. 27 Car. 2. rot. 1501. is a caſe in point; where the 
plaintiff declared, that he was 


fendant intending to deprive him of the benefit and profit of his 
wood, obſtructed the way, per quod he loſt the profit of his wood 
in ſelling and diſpoſing of it; and the judgment was, after verdict, 
for the plaintiff, and affirmed upon error. The preſent cafe is like 
the caſe of Mr. Harris the counſellor, who brought an action u 

his caſe for falſe and ſcandalous words ſpoken of him, per quad he 
loſt his clients, without naming them. And the caſe in 1 Ru. 
Abr. bz. pl. 31. is the caſe in point, per quod he loſt his cuſtomers 
generally. And Cro. Cer. 510. Morley v. Pragnall, where in an 


action brought by an inn-keeper the plaintiff declares, that the de- 
fendant intending to annoy him and his family, er heſpites Ju, 


erected a tallow furnace, &c. per quod he loſt ſeveral gueſts, and 
his family became unhcalthful, and he loſt ſeveral ſums of money 
which he might have gained, and the judgment was for the plain- 
tiff; and the caſe is reported agrecably to the truth, for he ſaid ” 


| poſſeſſed of a wood, and that he 
had a way leading from ſuch a place to his wood, and that the de- 
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had ſearched the roll of it. See 11 Hen. 4. 44+ 5. He cited Baker v. 
Aldo a caſe lately adjudged in C. B. between Baker and Moore Moore: 
int. Hil. 8 Will. 3. C. B. Rot. 316. where in caſe the plaintiff 
geclares, that there was, and time whereof, &c. had been, quae- 
Jam communis via in Lambeth ducens from the river Thames in 
et trans a certain place called Bark-lane uſque ad ſuch a place, 
Se, that the defendant erected a wall croſs the faid way, which 
ſtopped the paſſage, and continued it from ſuch a day until the 
impetration of the plaintiff's original writ, ita quod leget domini 
regis could not uſe the ſaid way as before, Cc. per quod tenentes 
droerſurum meſuagiorum of the plaintiff ſituate in, &c. a meſuagiis, 
Ee. receſſerunt, &c. per quod the plaintiff loſt the profits of his 
houſes, Sc. And FJ. O. then King's ſerjeant moved in arreſt of 
judgment, that the action would not lie, 1. becauſe this damage 
was not ſpecial enough; but the whole court was of another opi- 
nion, and over-ruled it: 2. becauſe he ſhould have named his te- 
| nants in particular; ſed tota curia contra. [See 9 Hen. 7. pl. 4. 
21 Hen, 6. 7, 30, 32.4. 13 Hen. 7. 26.) but upon another ex- 
ception, viz, that the plaintiff did not ſhew himſelf poſſeſſed of 
any tenement, in which there was a tenant, judgment was arreſt- 
ed; for the plaintiff could not be damnified, if he had not any 
houſes. So in this caſe if the plaintiff had not ſhewn, that he 
had a colliery, it had been ill. He cited alſo the caſe of Hart v. 
Baſſet, Sir T. Jones 156. as a ſtrong caſe for him; and he ſaid 
that there was here ſpecial damage, which was not common to all ; 
and therefore he was of opinion, that this declaration would have 
been good upon a demurrer. But admitting the contrary, yet it 
| would be good after a verdict ; and the judgment in the caſe of St. Errors aided 
Laer and Moody was given upon account of the verdict, though by verdia. 
| they inclined, that it would have been ill upon demurrer. And 
then he cited many caſes, where a verdict aided imperfections. 

Allen 22. 1 Leon. 236. 1 Ventr. 13. and concluded, that the 
caſe is within the words of the ſtatute of Eligabetb, that after the 
right tried, the entry of the judgment ſhall not be ſtaid by any de- 
fault of form, And therefore he was of opinion, that the plaintiff 
ought to have his judgment. VR 


g—_ 


| Turton juſtice was of opinion, that the plaintiff ought to have 
/9gment, it being after verdict ; and cited 1 Keb. 840. 2 Saund. 
340. Peters v. Opie, 1 Ventr. 126. T. Jones 125. caſes to prove 
inc omnipotency of a verdict. But he made a doubt, if it would 
hae been good upon a demurrer. | | 


SE 


— 
ton 


15 Rokeby juſtice and Holt chief juſtice argued e contra, that 
wa Judgment ought to be arreſted. And Rokeby juſtice ſaid, that 

would admit, that no particular perſon could have an action = 
| | . | the 


ET 
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the general ſtopping of a way. 1. Becauſe the offender is pun; 
. N the King's fait. 2. Becauſe multiplicity of actions M's 
avoided; and if one man may have an action, for the ſame reaſon 
a hundred thouſand may: but if the ſtopping be a particular da. 
mage to a particular perſon, he may have an action: but then the 
particular and ſpecial damage muſt be particularly and certainly 
alleged, which is wanting in this action, and therefore it does not 
lie. It is agreed, that if the per quod had been omitted, the a- 
tion would not have lain, becauſe the complaint had then been 
only of a general and common nuſance and damage. But here the 
per quod is too uncertain; for it is only, that he loſt the ſale of his 
coals ; and he does not ſhew, that he could have fold them, &c, 
Objection. Damages in the per quod ought not to be ſhewn cer. 


tainly. Anſwer. That is to be underſtood, where the action i; 


maintainable of itſelf without the per guod; but if the per 
is the ground of the action, there the damages ought to be ſhewn 
certainly and ſpecially,” But if the plaintiff had ſhewn here any per- 
ſon in particular, who intended to buy of him, and by reaſon of 
this ſtopping of the way refuſed, c. the action would have well 
lain. But now it is like the caſe 3 Bur. 75. where in an action 
for ſlander of his title per quod he could not make a leaſe, Cc, 
judgment was arreſted, becauſe the plaintiff did not ſhew a com- 


munication to have a leaſe, &c. A the caſe of Hart uv. 


Baſjet to be law, yet there is there ſome ſpecial damage. 80 in 
the caſe of Maynell v. Saltmarſh, where an action was brought for 
ſtopping a way, quae fuit maxime propingua via, per quod he could 
not carry his corn, ſo that the rain rotted the corn, &c, And it 
is no objection to ſay, that perhaps the plaintiff did not know his 
cuſtomers; for that is a good reaſon why he ſhould not have the 
action, for he ought not to recover damage for a thing, that he 
does not know, whether it is damage to him or not. And there- 


fore he was of opinion, that judgment ought to be arreſted. = 


Hit chief juſtice argued alſo for the defendant. And he made 
two queſtions. 1, Whether the plaintiff ought to have an aclion, 
becauſe his coal mine was contiguous to the highway, and the way 


beer rag was a great convenience to him to carry his coals, and therefore 
vas a con 


dae e the ſtopping was an obſtruction of that convenience? 2. If there 
ing to a high ought to be farther ſome ſpecial damage, to ſupport the action; 
way, cannot whether this damage is ſpecially enough ſhewn? And as to the 


have un ac- 


lion for ſlop- firſt point he was of opinion, that the plaintiff could not have an 


piog it, more action for the ſtopping of this way, becauſe his coal mine was near 
than any it; for though it is a convenience to him, yet the ſituation does 
not give him any greater right to the way, than any other of the 
King's ſubjects. But actions upon the caſe for nuſances are found- 

ed upon particular rights; but where there is not any 


7 right, 


* 
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right, the plaintiff ſhall not have an action. And that is the rea- 
ſon of the caſe of Fineux and Hevenden, 3 Cro. 664. Every one 
who brings an action, ſhall have it proportionable to his right. 
Therefore, 2 Saund. 115. Coryton v. Litheby, two ſhall join in an 
action of account of their joint right. Objection, That the plain- 
tiff ſuſtains here a particular damage. Anſwer, That he ſuſtains 
no more particular damage, than any other of the King's ſubjects, 
who have all the ſame right to paſs by this way. In indictment 
for ſtopping a highway, the indictment concludes, ad nigumentum 
omnium, &c. per viam illam tranſeuntium, &c. The ſtopping of 
any man is a paricular damage to him, but the ſtopping of a way 
is a common damage to all. Objection. The per quod proficuun 
amiſit, &c. ſhall be good, as in the caſe of ſtopping a watercourſe, 
| 19d he loſt the profit of his mill. Anſwer. There the action 
will well lie without the per quod, becauſe he who has the mill, has 
a particular right to the watercourſe ; and that was the reaſon of the 
caſe of St. Jobn v. Moody, for there the way was private. But 
| there is no ſuch caſe in the law as this preſent caſe. The caſe of 
27 Hen, 8. 27. is no authority for this action; for there Baldwin 
chief juſtice was of opinion againſt the action, and his 22 has 
been held law ever ſince. Co. Li. 56. But he agreed the caſe of 
the particular damage, becauſe no indictment lies for it. 2. By 
him, the plaintiff does not appear by this declaration to have 
ſuſtained any particular damage; for if a particular damage is ne- 
ceſſary to maintain the action, ſuch particular damage ought to be 
laid in a ſpecial manner, and it ought to be ſhewn in what it con- 
fiſts; now here though it is laid, that the plaintiff loſt his cuſtom- 
ers, Cc. that is not ſpecial enough, but it ought to be ſhewn, 
that cuſtomers were coming to buy, and were obſtructed, whereby, 
&c. And 1 Roll. Abr. 63. though in point, yet has always been 
denied to be law; and it is adjudged in 1 Roll. Rep. 79. contra. 
And the difference is, where the words are actionable by them- 


=—, 4 


. 


1 ſelves, there the damage need not be ſhewn ſpecially. 1 Roll. Rep. 

79. 1 Roll. Abr. 24, 35, 36. Cro. Car. 140. But where the 

hs words are not actionable by themſelves, there the ſpecial damage 

tad will not maintain the action, unleſs it be ſpecially ſhewn ; and in 

16 ſuch caſe, as the preſent, without ſhewing who were the cuſtomers, 

44 Ec. I Roll. Abr, 58. pl. 1. 2 Bulfir, 276, Now there is no 

= difference between an action like this brought for ſuch a nuſance, 

= and an action for words not actionable. In both caſes it is the 

1 ſpecial damage which will make them maintainable, and therefore 

3 t ought to be ſpecially ſhewn. He cited likewiſe a caſe, which 

the Was alſo cited by the counſel at the bar, between Pain and Par- Pain v. Per- 
a ridge in this court, iner. Paſcb. 2 Will. & Mar. B. R. Rot. 4z. uuf 3 Mod. 
what and adjudged Peſeh. 3 Will. & Mar. where upon error out of the? 

wht Common Pleas the cafe was thus ; the plaintiff declared, that the 


6 K _ town 
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boat for the paſſengers, and for that had uſed time whereof, G. 


Cuſtom in a 
town good. 


town of Littleport was an ancient town, &c. and that thine wa 
a river called Milney river, over which all the King's ſubjects ought 
to have paſſage ; that the proprietors, &c. uſed, &c, to find a ferry 


to have reaſonable toll; but that there was a cuſtom within the 
town, that all the inhabitants of the faid town. ſhould paſs in the 
faid ferry boat toll free ; that the plaintiff was an inhabitant of the 
ſaid town, and that the defendant was proprietor, &c. and ought 
to find the ferry boat; but that he did not keep a ferry boat, fer 
guod, &c. and two queſtions were made in that caſe. 1. whether 
the cuſtom was good, being laid in a town; and adjudged that it 
was: 2. whether the action would lie; and adjudged, that it 


would not; for though the plaintiff had ſome particular damage, 
yet ſince that proceeded from a general nuſance, an indictment was 


a more proper remedy, and not an action; for the particular right 


was, in being exempt from the payment of toll, and not in the 


paſſage, for that was common to all; it was held alſo in the faid 


A man bound Caſe, . that the proprietor of the ferry was obliged in ſuch manner 
bypreſeription by the preſcription, that he could not change the ferry boat to a 
to find e bridge, ſo as to diſcharge himſelf of the maintaining of a ferry 


boat cannot 


change it to a boat, by building a bridge. He cited alſo the cafe of Maynell v. 


bridge. 
May nell v. 
Saltmarſh,. 


I Keb. 847. 


Saltmarſh, intr. Mich. 14. or Hil. 14 & 15 Car. 2. B. R. Rt, 


271. where the plaintiff declared, that there was a highway lead- 
ing from A. to B. and that the plaintiff had a cloſe in the town 


of A. ſowed with a great quantity of corn, viz, &. and ſhews 


what, &c. and that he lived in the town of B. and that this way 


was the moſt convenient, et maxime propinqua via, for carrying 
his corn from his cloſe in A. to his houſe in B. and that he had 
ſo many loads of corn ready to be carried, &c. and that the de- 
fendant ſtopped the way, ſo that he could not carry his corn, &c. 


and in the mean time the rain fell, and ſpoiled his corn; after vet- 
dict for the plaintiff judgment was given for the plaintiff in the 


Common Pleas ſub filentio ; and upon error brought in the King's 
Bench, error was afligned, that the action would not lie; but 
it was adjudged, that it would. But the ſaid caſe differs from the 
preſent caſe, becauſe there was a ſpecial damage to the plaintiff. 
As to the caſe of Hart v. Baſſett, T. Jones 1 50. he ſaid, he had 
no need to deny it, becauſe the plaintiff declared, that he was 
farmer of the tithes of B. and that the way was near to the =_ 
tiff's land, and convenient for the carrying away of the tithes to 


his barn; that the defendant had ſtopped the way, by which the 
plaintiff was compelled to go round about, &c. And if it was 28 
Mr, juſtice Gould cited it, that he was driven to a greater expenſe, 
that makes it better than it is in the report of T. Jones 1 56. Be- 
ſides, there is another ingredient, that he was liable to an action, 
if he permitted the tithes to lie upon the ground beyond a * 


a 
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nient time; and all this matter is ſhewn ſpecially; but if there was 

no more than the bare going round about, it is a hard caſe. As 
to the objection, that perhaps the plaintiff did not know his 
cuſtomers, and therefore could not ſhew them, &c. he anſwered ; 
that then there is no reaſon, that the plaintiff ſhould have this 
action, for it is neceſſary, that they ſhould come if they could; 
and therefore if he cannot prove ſome, who would have come, 
there is no ground for this action. If actions ſhould be ſuffered to 
be brought for imaginary damages, where none can be proved; 

the maxim of the common law, that no action will lie for a com- 
mon-nuſance, would be deſtroyed. And therefore he was of opi- 
nion, that judgment ought to be arreſted. He cited the caſe of 
Vertue v. Bird. See it reported, 3 Keb. 766. Note, in this caſe 3 Mod. 3.6. 
upon one of the former motions in arreſt of judgment, a rule was 
made, that judgment ſhould be arreſted if, Sc. And now the 
court being divided, the plaintiff could not have the rule diſ- 
charged, nor have his judgment. But if upon the former motion 
the court had been divided, judgment would have been for the 
plaintiff, But now, . becauſe it, cannot be entred without conti- 
nuances, there muſt be a rule for judgment, which cannot be had, 
the court being divided. But if upon a motion for a prohibition a 
rule was made to hear counſel, and all to ſtay in the mean time, 
and upon the hearing of counſel the court was divided, they might 
room in the ſpiritual court. Agreed by Holt to have been done 

fore. See Moor 180. And afterwards by conſent of Holt this 

caſe was argued before all the juſtices of the Common Pleas and 
barons of the Exchequer at Serjeants inn; and they all were of 
opinion for the plaintiff, that the action well lay. 


t ( * 


Trevivan ver/. Tooker. 


4 Jetment. Upon ſpecial verdi& the caſe was thus. A. was A limitation 

4 1. ſeiſed of a houſe, orchard, meadow, and divers other lands, of «ſtates veſts | 

x in fee; and makes a feoffment in fee of them, to the uſe of him- Pee epic 
; ſelf for life, and after his death, as to one moiety of the houſe, ' | * 
q orchard, and meadow, to the uſe of B. wife of A. for her life, 3 
- and after her death, then to the uſe of C. ſon of A. for his life, 

* and after their deaths, then as to one moiety of all and fingular 

af the premiſes, to the uſe of D. the wife of C. for her life, and as 

of to the other moiety, to the uſe of the heirs males of C. and as to 

A the other moiety after the death of A. B. C. and D. to the uſe 

5 of the heirs males of C. A. died. Then C. died. And the queſtion 


2s, whether D. ſhould take during the life of B. the limitation 
being, after. the deaths of A. B. and C. And it was held, that it 
ſhould be taken reſpectively, for the ſhare of every one after their 

; El reſpective 
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teſpective deaths. And Holt chief Jaller ſaid, nk this e was no n more j 
than Pollard's caſe cited 5 Co. 8. b. Leaſe of one acre to } the | | 
life, and of another to B. for life, and of a third to C. in tall} and 
after the determination of all the eſtates, then to B; and held I 
that D. ſhould take ref * after the ſeveral I 

; And ſo the caſes of Aylett ng. Yelv. 183. 2 Cra. 259, Y 
5 and Cook v. Gerrard, 1 Fab, 180. and juſtice nab caſe | 
3 5 Co. 7. And thou h the cafes in Saunders and Cooke are in cx 
f a will, it is the e thing, for the judgment was not un 
upon that, - The. plaintiff, which was D. had e "Fa the 3 
whole court, Ex relatione m'ri Pa» 3 
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_—_— la; an action upon the cafe for a falſe return EST to a , 
—y mus, the return was ſet out to be made mods e forma ſequent, | 
foquents, %, Fe. And after verdict for the plaintiff — Wright moved in | 
arreſt of judgment, that this was not certainly enou : wk 

the very return that the defendant had mz * therefore lm 

the declaration was ill. Sed non allocutur. For Ken 8 


well 82 And judgment for the plaintiff. 


Harvey ver Williams. wy 
Intr. Hill. 10 Will 4: BK Bet, 100 3 


| Pleathat the IN. indebitatus afſumpſit the defendant pleaded, that the plaintiff | 

3 £ was bankrupt, and therefore the 2 could not pay, 
fear a commiſſion ſhould be ſued, Ce. Upon — mT 

; as the [PR | 1 


18 . | The city of London _—_ Vanacker. 7 


Carth, 480. £1800 
od. 438. 
50 |: Mod 1 PON a habeas corpus directed to the mayor, aldermen, aol | 
| ſheriffs, of the oy of London, to remove the body of Var | 
Ids, 686. nacker with the cauſe ; they return, that the city of of Lade u 
The by. law* ancient City and a county of ſelf. 2 and that the citizens of the iid} 
of the city of city have been time whereof, &c. a body politick known by divers | 
2 names, Sc. that King John by his letters patent bearing date, vo. 
refuſing to granted to them the ſheriffwick of the ſaid ci of I abd 
ſerve he office county of Middleſex, and that they ſhould make the (hen of 
of ſheriff. "themſelves; they return the ſtatute of Magna charta and divets 
other ſtatutes confirming” their Oy they r return alſo a _ | 
* 1 | 


- 


25 F IG 
2 - * 
* 8 1 © 


1 X > * 
» p < 
4 4 ny 7 Ad ee 


tht. 


Irin. Term 11 Will. 3. 


to make by-laws, and that if any of their laws or cuſtoms be de- 
&Qive, or difficult to be underſtood, or if any matter ariſe for 
which convenient remedy was requiſite, that then the common 
council ſhould ordain convenient remedy, ſo that they be honeſt, 
profitable, and reaſonable; they return alſo, that there is, and time 
whereof, &c. hath been, a court of record held before the mayor, 
aldermen, Cc. in the inner chamber of the Guilaball; they re- 
turn alſo on act of common council made 7 Car. 1. reciting ſeveral 
acts of common council before made concerning ſheriffs, and for 
that, that they were found inconvenient, becauſe the penalty of re- 


ſuſers was too mild, and therefore the city might be prejudiced for 


-want of perſons to execute the ſaid office of ſheriffs, they were all 
tepealed, and it was enacted, that the election ſhould be yearly up- 
on Midſummer day, and that if there were occaſion for a new 
election, then upon ſuch day as the court of aldermen ſhould ap- 
point, and that he who ſhould be elected, being a freeman of Lon- 
an, ſhould ſerve, and ſhould not be diſcharged, unleſs he came 
voluntarily before the court of aldermen, and ſwore, that he was 
not worth 10000 J. and brought ſix compurgators with him, ſuch 
as the lord mayor and court of aldermen ſhould approve, who 


claimed in the Huſtings, ſhould not come at the next court of al- 
detmen to be held in the inner chamber of the Guilaball, and 
there declare, that he would accept the ſaid office, and become 
bound in a bond of 1000 J. to appear in tje at the 


aldermen, nor being diſcharged, &c. that then he ſhould forfeit 
4001, one hundred pounds to be paid to the ſubſequent ſheriff, 
the other three hundred pounds to the uſe of the mayor and com- 
monalty of the city of London, the which 400 J. ſhould be recover- 
able in the court of the mayor, Sc. then they ſhew, that the 


dn leried, Cc. And after this caſe had been argued by Mr. 


* 1g * = = 


Nerthey and Mr. Broderick for the defendant, and by Mr. Recorder 
+ Jaſtice. pronounced the opinion ,of the court, that the by-law was 
76 and that therefore a procedendo ought to be granted. And 
"(by him) the. principal, objections which have been made againſt this 
«by-law, are reducible to four, 1, That the ſubject matter, of 
which che by-law is made, is not within the cuſtom of the city 
+ make by-laws, becauſe the ſheriffwick was granted within time 
A memory, and therefore the cuſtom cannot extend to it; and 
| the ſheriffwick —— is without the city, and _ 

ore 


«vigil. of St. Michael next enſuing, and accept it, not having 
xreaſonable excuſe to be allowed by the lord mayor and court of 


defendant was elected ſheriff, and proclaimed, &c. and that he did 
not come, &c, by which he forfeited, the 4007. for which a plaint 


Lowell and Sir, Bartholomew Shower ſor the city; now Holt chief 


ſhould ſwear, that they believe in their conſciences, that he ſwears = 
that which is true; and if any freeman elected ſheriff, and A 
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cuſe SPE: 4. That no proviſion is made, that the pary 
e 1s 


A * may by-law, yet it might be made of common right; for of common 
made con- 


cerning any 
franchiſe 


granted to the politick, and is (as Lord Hobart ſays) included in the very act of 


corporation. 


if it be for their benefit, the by-law will be good. Now this by- 
law is for the good of the city, and of the King, vez, that re- 
ſponſible perſons ſhould be ſheriffs, &c. And it is not neceſſi- 
ry to be confined to matters concerning the franchiſe of the city 


ought not to execute it by themſelves, nor by deputy, but ouglit 


The accept- the $6 i elected to ſerve. The acceptance of the charter oblige 


ance of the 
charter binds 
the corpora + 
| tion, 

3 Cro. 399. 


it is unreaſonable, becauſe it impoſes an oath upon the perſon ele- 


the well governing of the city, that ought to be the touch-ſtone, 


Jaws concerning it ; for the charter appoints, that they ſhall mate 


fore cannot be affected by the cuſtom within the city. 2, Thar 


ed of his inſufficiency, and that he ſhall - bring alſo compurgators 
with him, Sc. 3. That the mayor and aldermen are judges of 
the reaſonableneſs of the excuſe, and ſo judges in their own cauſe 
ſince the words of the by-law are, ſuch reaſonable excuſe as the 
mayor and aldermen ſhall judge proper, and not a reaſonable ex- 


elected ſhall have notice, ſo that if he was beyond the ſea 
bound to take notice, which is very unreaſonable and inconvenient, 
The firſt objection is diviſible into two parts. 1. That no by-law 
can be made, by virtue of the cuſtom of the city, concerning the 
ſheriffwick, becauſe it is a franchiſe veſted in the city by the char- 
ter of King John within time of memory. But to this he an- 
ſwered, that admitting that the cuſtom could not warrant ſuch a 


right every corporation may make a by-law concerning any fran- 
chiſe granted to them, becauſe it concerns the welfare of the body 


incorporation. Hob. 211. And that is to the body politick, a 
reaſon is to the body natural, to govern themſelves, And then if a 
franchiſe be granted to a corporation, it is under a truſt, that the 
corporation ſhall manage it well, which cannot be done but by a 
by-law. 2. The corporation having power to make by-laws for 


by which their by-laws ought to be tried. 5 Co. 62, 63, 64. and 


only; but it is ſufficient if it is for the good of the city; s 

5 Co. 62. Chamberlain of London's caſe, concerning the bringing ©! 

cloth to Blackwe!l-hall, and paying hallage ; it was held, that it 

bound all, though it did not concern the franchiſe of the cih. 

2. The very conſtitution of the charter of King Jobn, which 

grants this franchiſe to the city, obliges the citizens to make by- 
O 


ſuch as they pleaſe out of themſelves ſheriffs, &c. ſo that they 


to appoint two perſons to execute the office; who as ſoon as the) 
are appointed by them are abſolute ſheriffs, and immediately atten” 
dant upon the King's courts. And it would be in vain to a 
them ſuch power. to elect ſheriffs, &c. if they could not comfe 


the body politick to perform the terms upon which it was granted; 


and as every citizen is capable of the benefit of the franchile, ca 


nefit accrues to the particular members. 
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ought to ſubmit to the charge alſo. And as thoſe who accepted 
the charter were bound by it, ſo are all thoſe who are made free- 
men ſince. As if a common be granted to a corporation, the be- 
And therefore as they 
have advantage by ſome franchiſes, ſo they ought to ſubmit to the 
charges of others. But he ſaid, that he would take it for granted, 
that this franchiſe to ele& their ſheriffs is very beneficial to the city ; 
and of that opinion was Charles II. when a quo warranto was ſued, 
to ſeiſe that among other franchiſes into the King's hands. 4. Since 


it is part of the conſtitution by which this franchiſe is granted to 


them, that the office of ſheriff (hall be executed by citizens elected 
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out of themſelves; if they did not make election, it would be a for- Not to ele 


feiture of their franchiſe. For all franchiſes which are granted, are Pris a for- 
feiture of the 


U — 2 


be without a cuſtom they might have made ſuch a by-law as this. 
© But however, admitting that. it could not be good without a cu- 
bs itom, yet he was of opinion, that the by-law was warranted by 
i, the cuſtom, For though the ſubje& matter has its original within 
ad time of memory, yet ſince it is for the good of the city, it is with- 
N. in the cuſtom, for the cuſtom is general. And there is no neceſſi- : 
. ty, that the ſubject matter ſhould be of time whereof, Sc. For T. Jones 204. 
* general cuſtoms may be extended to new things which are within General cu- 
15 the reaſon of the cuſtoms 5 Co. 82. Snelling's caſe, an authority 197% miy bo 
if in point, Objection. The defendant may be indicted for refuſing new things. 
Ty to ſerve, Sc. which is a more proper remedy. Anſwer. That 
tit will not prevent the forfeiture of the franchiſe that will incur, if 
ay, the city does not appoint to execute the office, &c. And it is 
wich like the caſe in Littleton's reports, 94, 105, 128, 2. No indict- 
by ment will lie in this cafe, becauſe the refuſal is not at the time 
ake when the defendant ought to enter upon his office, but before, If 
they the defendant had refuſed at the vigil of St. Michael he might be 
bat indicted; but not for this refuſal before, becauſe notwithſtanding 
they uch refuſal he might enter upon the office at the day. As to the 
een” kcond part of the objection, that they cannot make a by-law con- 
give cerning the ſheriffwick of Mzddleſex, to compel the defendant, &c. 
mee to ſerve there, becauſe it is out of their juriſdiction in another 
liges county, and therefore to be compared to the caſe of the conſer- 
Yacy of the river of Thames, where they cannot make laws out. 


upon condition that they ſhall be duly executed, according to the franchiſe. 


charter that ſettles the conſtitution. And that being a condition an- 
nexed to the grant, the citizens cannot make an alteration ; but 


if they neglect to perform the terms of the patent, it may be re- 


pealed by ſcire facias. Therefore it is neceſſary, that they ſhould 
have a coercive power, to compel perſons, to take the office upon 
them, and that without any cuſtom, or otherwiſe this office 


might be loſt by the city. And therefore he was of opinion, that 


of the liberties of the city ; Holt chief juſtice anſwered, 


1. That T. Jones 144; 
though 3' 


| 8 : 
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though the execution of the office is to be done out of the city, 

yet the ſheriffwick is within the city, as being a franchiſe belong- 
ing to them, and therefore within their juriſdiction. 2. That the 
perſons elected are citizens, and therefore under their juriſdiction. 
3. That all the acts requiſite to be done, are to be done in Lan- 
don, as appearance, Sc. As to the ſecond objection, that it is un- 
reaſonable to impoſe an oath upon the party; and not only ſo, but 
to bring alſo ſix compurgators, citizens of London, who are to 
have part of the fine, who ſhall ſwear, Cc. ſuch as the lord 
mayor and court of aldermen ſhall judge fit, &c. He anſwered, 
that it is a favour to the defendant ; for it muſt be granted, that 
he is bound, when elected, to ſerve, and that was reſolved in Lar- 
oood's caſe; and he cannot diſable himſelf by any allegation: but 
here the by-law admits an excuſe, v2. that he is not worth 10000 J. 
and admits alſo the oath of the party himſelf, which is a greater fa- 
vour; only it requires the oath of fix compurgators, which is not 
unlawful, for a voluntary oath may be taken. 3 Cro. 469. 1 Sid. 
281, And as to the compurgators, it is only an imitation of the 
common law, where a man ſhall diſcharge himſelf by wager of 
law); and though the books mention eleven, yet it is the courſe in 
the common pleas to have but fix, as here. "And it is reaſonable, 
that the mayor, &c. ſhall have the refuſal to admit of them, to 
the end that they be not infamous perſons, &c, But it was ob- 
jected, that there was no exception, if a man choſen ſhould be no 
.compos, Anſwer, Such perſons are underſtood to be excepted in 
all laws; and therefore it would be ridiculous to make an expreſs 
exception. As to the third objection, that this by-law is unreafon- 
able, becauſe by it the man elected is obliged to appear at the next 
court of mayor, Sc. and unleſs he have ſuch reafonable excuſe as 
ſhall be allowed by them, he ſhall incur the penalty of the 400 J 
Sc. ſo that they are judges in effect in their own (cauſe. © He an- 
ſwered, if the mayor, &c. allow the excuſe, the city will be 
bound for ever; and if they refuſe to admit a reaſonable excuſe it is 
not final, becauſe it may be controverted in an action brought for 
the penalty. And (by him) this act of common council ought to 
be expounded according to the ſtatute 23 Hen. 8. cap. 5. concern. 
ing the commiſſion of ſewers; where though they are impoweted 
to peed according to their diſcretions, yet their diſcretion ought 
to be grounded upon reaſon and law. 5 Co. 100. Rooke's cale. 

As to the fourth objection, that this by-law makes no proviſion 
that the party ſhall have notice, and perhaps he may be beyond | 
the ſea, Sc. He anſwered, that in judgment of law every citizen 
is intended to be inhabiting within the city, and ought to be pre- 
ſent at all publick courts and aſſemblies, and therefore he is pri) 

to all publick acts; and if he be abſent it is his own neglect, of 
which he ſhall not take advantage. Objection. That the election 


15 
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i made by the livery-men, who are a ſmall number compared with 
all the citizens. Anſwer. 1. That it does not appear by this re- 
turn, that the election is by the livery-men, but muſt be ſuppoſed 
to be by all the citizens. 2. But ſecondly, admit that it was fo, Every citizen 
yet every Citizen is obliged to take notice of what is done by a O_o : 
{or the ſame reaſons that all perſons are obliged to take notice of „bet ic dene 
ads of parliament. And though heretofore laws newly made uſed at their pub- 
to be proclaimed, yet that was but an act of grace. 3. It is a noto- bel cours. 
rious act; and in all caſes where a man ought to be preſent in per- 
ſon, or by his repreſentative, he ſhall take notice of all acts done 
there, Cc. 4. The proclamation upon the Huſtings is ſufficient 
notice and agreeable to the reaſon of the common law. As if 
a praecipe be brought againſt a man, ſummons upon the land is 
{afficient. The ſame law of a proclamation in the county-court 

in caſe of outlaw, becauſe the tenant is ſuppoſed commorant upon 

the land, and every man of the county at the county-court. So 

citizens are ſuppoſed preſent at their own courts. And if a man 

has occaſion to be abſent, he knows whether he is liable to be 

elected, and therefore ought to take care to be informed, and ſo no 
inconvenience to the party. But otherwiſe it would be very incon- 

venient, if it ſhould be in the power of the citizens to withdraw 
themſelves, ſo that no notice could be given, and fo the office not 

be executed, And therefore he concluded, that this notice was 

good, being agreeable to the reaſon of the common law. Then 

he inveighed - againſt the obſtinacy of the defendant, for endea- 

vouring to oppoſe that which had been the practice for ſo many _ 
| years, and for which there had been by-laws of the ſame nature al- 
molt ever ſince the grant, in the time of Edward III. 19 Hen. 8. 

37 Hen, 8. and 27 Eliz. And therefore for theſe reaſons he and 
all his brothers the juſtices. were of opinion, that a procedendo 
ſhould be granted. Which was granted accordingly. And- after- 
_ wards this ſame by-law was drawn in queſtion in the Common 

Pleas, and the fame judgment given there, Paſch. 12 Will, 3. be- 

tween the 2 of London and Mood, who was fined for refuſing The city of 


to ſerve the office of ſheriff, being duly elected, wt ſupra. Wood. . 


Sir William Courtney ver/. Bower and Kingſton. C. B. 
Intr. Hil. 6 Mill. 3. C. B. Rot. 142 2. See before, 388. 


| bo treſpaſs brought by the plaintiff againſt the defendants, upon Wreck and 
not guilty pleaded, a ſpecial verdict was found, in which the {Yom goods 
lngle queſtion was, if wreck and flotſam goods ought to pay cultom. hd 
cultom, And after ſeveral arguments at the bar, this caſe ha- Vaugh. 160, 
"ng been depending for three or four years, the judges delivered 1 276 
6 M | their s edit. lib. 2. 

| cap. 5.1. 9. 
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their opinions in ſolemn arguments. And Nevuill, Powell, and 
Blencowe, were of opinion for the plaintiff, who was lord of the 
manor, and claimed this wreck and flotſam by preſcription, that 
they ought not to pay cuſtom. But Treby chief juſtice delivered 
his opinion for the defendants, being cuſtom-houſe officers, that 
they ought to pay cuſtoms. See Yaugh. 157. Moor 224. Note, 


this caſe was tried before Holt chief juſtice at Exeter, he being then 
| juſtice of aſſiſe there, 1696. and upon the great importunity of 
the King's council he permitted it to be found ſpecially ; but ua 


S C. 5 Mod. 


444, 439» 
4 40. 
Tndebitatus 


clear of opinion, that no cuſtom ought to be paid for wreck, Er. 
Afterwards error was brought upon this judgment in B. R. and 
after ſeveral arguments at bar by the council on both ſides, the 
judgment of the Common Pleas was affirmed, without any other 
reaſon given by the court than the authority of the caſe of Shepherd 
v. Goſnold in Vaugh. 159. Mich. 13 Will, 3. B. R. . 


The mayor and corporation of the city of York ve 
'Toune, B. R. 

HE plaintiffs brought indebitatus a umpfit againſt the de- 

I fendant for a fine impoſed upon him for not ſerving the 

office of ſheriff of the city of York, being duly elected according 


a/ſumpfit for a to the cuſtom, and according to the cuſtom fined for refuſal, &c. 


fine impoſed 
by a corpora- 
tion for not 
ſerving the 
office of the- 


riff, being du- 


ly elected. 
5 Rep. 62. 


And upon demurrer to the declaration the laſt paper day of this 
term Sir Bartholomew Shower for the defendant ſaid, that the ac- 
tion in this caſe would not lie. And Holt ſeemed to incline to the 
faid opinion. And upon motion of the plaintiff's council, that it 


might ſtay till the next term; Holt chief juſtice ſaid, that it ſhould 


ſtay till dooms-day with all his heart. But Rokeby ſeemed to be of 
opinion, that the action would lie. Et adjournatur. Note, a day 
or two after J met the lord chief juſtice Treby viſiting the lord 
chief juſtice Holt at his houſe. And Holt repeated the ſaid cik 


to him, as a new attempt to extend the indebitatus afſumpſit, whici 


had been too much incouraged already. And Treby chief juſtc: 
ſeemed alſo to be of the ſame opinion with Holt. | 


Memorandum, Charles Mountague eſguire refigned his of.ct if 
chancellor of the Exchequer, and John * eſquire ſucceeded 
lim. 5 8 


Fd 


Mich 
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Hr John Holt Chief Juſtice. 
Sir Thomas Rokeby died 
26 Nov. in this term 
after a long illneſs. t Juſtices. 
Sir John Turton BOP | 
Hir Henry Gould 


Robbiiis ver/. Robbins. 


N an action upon the caſe the plaintiff declared, that the de- s. C. 12 Mod. 
fendant praetextu et colore 1 medii proceſſus in lege ar- 273: 


reftari the plaintiff cagſavit, and to be held to ſpecial bail, , *' 


without cauſe. Upon not guilty pleaded, verdict for the Caſe for ar- 


plaintiff, and now Mr. Eyre moved in arreſt of judgment, that _—_ 


the writ is not ſhewn, upon which the arreſt was; nor is it averred, ſpecial bail. 


by whom it was proſecuted ; and that the whole matter ought to 
be ſhewn at large, and not in this uncertain manner, colore cujuſ- 
dam proceſſus in lege, &c. Againſt which Mr. Carthew for the 
plaintiff argued, that the cauſe of this action was not the ſuing 
without cauſe, but the holding to ſpecial bail without cauſe. And 
the plaintiff could not ſhew it ſpecially, becauſe the writ remained 
with the officer; and therefore he could not ſhew it, nor what 
ſum was contained in it. And that is the reaſon that has intro- 
duced this ſuccinct way of pleading. But per curiam, the declara- 
ton is ill; for if the cauſe of action is the holding to ſpecial bail 
without cauſe, the plaintiff ought to have ſhewn the whole ſpe- 
cially, viz. that he owed the defendant but ſo much, &c. and 
that the defendant intending to oppreſs him, had cauſed him to be 
areſted for ſo much, &c. and held to ſpecial bail, Sc. But now 
it does not appear to the court, that the ſum, for which the 

5 | ET, | plaintiff 


' Modus for 
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plaintiff was arreſted, required ſpecial bail; but that, being the git 

of the action, ought to have been ſhewn at large. And as to the 

objection, that the plaintiff could not obtain a fight o the writ 

he might have moved the court, that the ſheriff ſhould return hi; 

Warrant to Writ, and then he might have ſeen all. Beſides, that the warrant 

the bailifevi- under the hand of the ſheriff to the batlff is good evidence, Gs. 

e ve 2. It is not ſhewn, that the plaintiff was proſecuted or arreſted at 

the ſuit of the defendant ; and perhaps the defendant was only the 

| bailiff, and then the action will not lie againſt him. And per ci. 

riam, this way of declaring is not introduced yet, for this is the 

firſt that they have ever ſeen of this ſort of pleading in this manner, 
And therefore judgment was ordered to ſtay, until, Cc. 


Blake ver/. Weſt and Trench. 


The place of Þ  Eplevin of two cows. The ion was laid to be in a place 
e pl called Downfield, The defendant avows, for that, that the 
plerin. place where, &c. contains two acres called Marfh-acre in Deun- 
| field, and two acres called Stretfield in Downfield, and that he was 
ſeiſed of them in fee, and took the cows, viz. one in Marſb-acre, 
and the other in Stregſield, damage feaſant, Sc. The plaintiff 

pleads in bar, that the defendant took the two cows in Doun- 

field, and traverſes the taking in Marſh-acre and Stretfield in Doun— 

field. And ifſue thereupon, and verdit for the avowant. And 

now Mr. Carthew moved in arreſt of judgment, that the iſſue was 
immaterial, becauſe the plaintiff has traverſed the taking in the 

two places, which he underſtood to be a plea o A en auler 

licu, but has not taken any notice of the damage feaſant; ſo thut 

though a verdict is for the avowant, yet he has no title to have re- 

turn, becauſe the damage feaſant is not found, Cc. Sed non all- 

catur. For that is admitted by the iſſue of the taking, viz. if they 

were taken there, that they were taken there damage feaſant. 


Stedman ver. Lye. 
tithes of hops, | 1 25 | 
a e 4 R. Stephens moved for a prohibition to be directed to the 


| fon ſhall ſen 
TEST 8 confiſtory court of the biſhop of Worcefter, to ſtay proceed- 


pall ſome of ings in a ſuit there for tithes of hops, os ſuggeſtion of a modi 
ſhall have the time whereof, Gc. there uſed, that if the parſon ſend a ſervant, 
tithe of them. Ic. to pull aliguam partem lupularum, he ſhall have the tithes of 


1 Vent. C. them, &c. Upon which a rule was made, to ſhew cauſe why * 


2 Cro. 116. 


Yelv. Green gap ſhould not be granted. And now Mr. Banniſter ſhewed 


* —_— or cauſe againſt the prohibition, 1. The cuſtom is void 04 = 
utw. 1071. - 1 ; © 
certainty, for it does not appear, how much hops ough pulled, 


1 Keb. 620. 
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ited aver will be void. And he cited the caſe of Sqwle v. Gerrard, 
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dulled, Cc. 2. That it is an ill cuſtom, becauſe it is no benefit 
E all to the parſon, but drives him to more pains than the law re- 
1ires, to intitle him to that, which by law he ought to have in 
5 e ſame manner without ſuch pains. Of which opinion was the 
whole court. And therefore the rule. was diſcharged. 


Helliard ver /. Jennings. 


T TPON an iſſue directed by the court of Chancery, to be tried S. C. Carth. 
* in a feigned action, to try whether Thomas Jennings junior 38. = 
leviſcd the manor of Earnſey in Somerſetſhire to Willium Helliard 


90. 
the plaintiff, a ſpecial verdi&t was found, viz. That Thomas Jen- S: 83 


ungs the defendant's huſband was ſeiſed of the ſaid manor in fee, Pieem. — 


and being ſo ſeiſed had iſſue by the defendant Thomas Jennings junior, S. C. Was. 


| his only ſon, and two daughters, Mary and Elizabeth, now living: 557 55%: 


That Thomas Jennings the father made his will the twenty-ſeventh Deriſe 2 
of December 1679 in theſe words; I deviſe to my ſon Thomas Jen- and if he die 


nings and his heirs for ever all that my manor of Earnſey which j without me. 
purchaſed of Wall; but if it ſhall ſo happen that my ſaid ſon vs f 


years of age, 


{hall die without iſſue of his body, or before he ſhall attain the age then to B. 


of twenty-one years, then I deviſe the ſaid manor to be equa 

divided hetween my two daughters Mary and Elizabeth, and their 
heirs for ever: That Thomas Jennings the father died the twenty- 
lerenth of December 1679 ſeiſed as aforeſaid; that Thomas Jennings 


junizy entred into the ſaid manor, and was ſeiſed prout lex pgſtulat; 


and being above the age of twenty-one years, he made his will, 
dated the ſeventh of April 1695. uy which he deviſed the ſaid 
manor to the plaintiff William Telliar and his heirs; that he ſigned, 
ſcaled and publiſhed that will in the preſence of A. B. and William 
Helliard the plaintiff, and that they ſubſcribed their hands in pre- 
lence of the teſtator, c. that Thomas Jennings junior was alſo heir 
to his father; and that he the eighteenth of May 1695 died ſeiſed 
of the ſaid manor in fee, &c. et %, Sc. And Mr. Carthew for 
tic plaintiff argued, that Thomas Jennings had all the fee in him, 
and therefore might well deviſe to the plaintiff. For the word [or| 
(hall be conſtrued [and] fo that the remainder could not veſt betore 


| Tomas Jennings died without iſſue, and under the age of twenty- 


dae years, And to make other conſtruction, would be to defeat 
the intent of the deviſor ; for he intended, that the iſſue of his ſon 
Hould inherit before his own daughters; but if [or] ſhould not be 
conſtrued [and] then if the ſon ſhould have ſons, &c. before he 
«tained to the age of twenty-one years, and then ſhould die before 
'wenty-one years of age, thoſe ſons could not inherit, which would 
ve expreſly contrary to the deviſor's intent: then the remainder li- 
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Where [or] 
ſhall be con- 
Urued ſand}. 


twienty- one years, intending to prevent the marriage of his fon 


Was diſpoſed before (by him) that is not law. And per Holt chief 


Cro. Eliz. 525. Moore 422. as a caſe in point. He cited alſo many 
caſes, where [or] ſhall be conſtrued [and] and where [and] ſhal 
be conſtrued [or,] 1 Ventr. 62. Hall v. Philips. 1 Leon. 74. Ball. 
win v. Cox. Ploxed. 286. Cro. Eliz. 362. Pain v. Mallory. But 
againſt this it was argued by Mr. Pratt for the defendant, that 
Thomas Jennings junior had an eſtate tail determinable upon the 
contingency of his dying before the age of twenty-one years: For 
the ſubſequent clauſe explains the precedent clauſe (viz. and if he 
die without iſſue of his body) and moulds the precedent general 
words, which would paſs a fee, into an eſtate tail. Little, Rep. 145. 
Objection: That [or] ſhall be expounded [and]. Anſwer; That 
cannot be done here, for [or] in its genuine ſignification is a dil. 
junctive, and ſhall not be expounded otherwiſe, unleſs the plain 
intent of the teſtator appears to be ſo, which does not appear = 
5 Co. 111. A. makes a feoffment to B. or his heirs; B. has but 
an eſtate for life, becauſe there are no words to convey a greater 
eſtate. Beſides, that it is probable here, that the deviſor intended 
that [or] ſhould be a disjunctive, to the end that in all events th: 
eſtate ſhould go over to his daughters, if he died before the age of 


before the ſaid age, which is a good caution for many reaſons, But 
if Mr. Carthew's conſtruction be admitted, the whole eſtate will 
not be diſpoſed, and the deviſe to the daughters will be void, be- 
cauſe it will be an executory deviſe to commence upon too remote 
a poſſibility, v:z. the dying without iſſue, Sc. And as to the calc 
of Soulle v. Gerrard, he ſaid that it would be no authority againſt 
him; for there the judges agreed, that the ſon had an eſtate tail; 
and though they held that the deviſe over, upon the dying within 
the age of twenty-one years, &c, would be void, becauſe the fee 
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juſtice, there is no neceſſity to conſtrue [or] as [and] in this caſe. 
And the caſe of Soulle v. Gerrard was adjudged to be an eſtate tail, 
And it may be it was the father's deſign to reſtrain the marriage of 
his ſon before the age of twenty-one years. But to that point the 
court gave no politive opinion. Then Mr. Carthew argued, thit 
this will of Thomas Jennings was good, notwithſtanding the ſtatute 
of frauds and perjuries, 29 Car. 2. cap. 3. which requires that ſuch 
will, by which lands are deviſed, ſhould be ſubſcribed by tluce 
credible witneſſes. For (by him) the plaintiff is a man of an 1. 
diſputable credit. 2. Though he cannot be ſworn upon a wid, 
yet one cannot ſay but that there were three witneſſes to the will; 
and the will has been well proved by the other two witneſſes. 
3. There is a difference between a matter which goes to the credit 
of his teſtimony, and a matter which goes in bar of it; the firſt tort 
are excluded from being witneſſes by that ſtatute, as a man ata 


of treaſon, &c. but where there is only a thing which bars o 


Q —' ©». 
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from being a witneſs, but does not touch his credit, it 1s otherwiſe. 

4. The intent of the act was, to prevent perjuries; but this cannot 

be within the miſchief of the ſtatute, becauſe the deviſee being a 
witneſs could not be ſworn and examined upon it, and therefore 

out of the miſchief of the ſtatute. 5. That this ſtatute has been 

taken with a liberal conſtruction; as where the ſtatute requires that 

the witneſſes ſhall ſubſcribe their names in the preſence of the te- 

ator, it was held in Sir George Sheers's caſe, that where Sir George , Med. : 59. 
Cheers being ſick in bed ſigned, publiſhed and declared his will, Sir Georg 
by which he deviſed lands and tenements, in his bed in his bed. S caſe. 
chamber, to which an entry was adjoining, and a dining room or | 
long gallery adjoining to the entry, and a man in the bed, if he 

was raiſed up, might fee perſons in the dining room, and what they 

did there, the witneſſes ſubſcribed their names in this dining room, 

and upon the queſtion, whether this could be called a ſubſcription 

of the witneſſes in preſence of the teſtator, according to 29 Car. 2. 

cap. 3. and becauſe there was a poſſibility, that if Sir George Sheers 

| had been raiſed up in his bed, - he might have ſeen through glaſs 

doors the witneſſes ſubſcribing their names, it was held a good will 

to convey the lands therein deviſed. But againſt this it was argued 

by Mr. Pratt, and held by the whole court, that this will was not 

well executed according to the ſtatute of frauds, For a man who Three wit- 
cannot be a witneſs, which is the plaintiff's caſe, cannot be a cre- neſſes toa 
dible witneſs. And the intent of the act was to prevent frauds —＋ odor 
as well as perjuries ; which intent would be evaded, if the deviſee the lands in 
{hould be admitted to be a witneſs, who being a party intereſted, dueſtion was 
might probably be induced to uſe fraud. And Mr. Pratt ſaid, that 

the ſtatute appointed three witneſſes, &c. to the end that it might 

be done in ſuch ſolemn and notorious manner, that they might ſee 

that the deviſor did not ſuffer any impoſition, being infirm as well 


aſe, in underſtanding as in body, as all men generally in extremis are. 

al And for this reaſon the common law would not permit one to de- LU | 
» of viſe his lands, without a cuſtom. But if perſons, who cannot give 1 
the evidence of their ſubſcriptions, &c. ſhall be admitted to be credible | 


witneſſes, it is to admit ſo many dead letters to be witneſſes, which 
intirely evades the intention of the act. And for this point the 
whole court were of opinion, to give judgment for the defendant. 


But upon the importunity of the plaintiff's council to have another 
argument, adjournatur, | 1 


Yates 
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Yates ver/. Fetti place. 


| In Chancery. 
zoco /. 4 Seiſed of lands in fee has iſſue a daughter, and by his will be 
charges * charges his lands with 50000. for his daughters portion, to be 

29 of paid at her age of twenty-one years, or day of marriage, and dies; 
21 or day of the daughter dies at the age of fix years; the ſecond huſband of 
Ks 5 wa the mother of the daughter takes letters of adminiſtration to the 
fore the age of daughter, and to the mother his wife. And the queſtion was, 
21 unmarried. whether he ſhould have the 5000 J. or whether the 5000/1, ſhould 
re de be ſunk for the benefit of the heir. And my lord chancellor S. 


2Freem, Rep. ners decreed for the benefit of the heir, and it was held by hin, 


2+3- Proc, that in all caſes where a man charges a ſum certain, to be paid as 
1400 Here out of his real cſtate, if the daughter, &c, dies before the 


12 Mod. 276.age of twenty-one years, the money ſhall be ſunk for the beneti 

2 wms. 010, of the heir. But if a man deviſes a perſonal legacy, or ſuch a 
ſum to be paid out of a term for years, as here, and the legatec 
dies before the age of twenty-one, there the executors or admini- 
ſtrators of the legatee ſhall have the money, &c. becauſe it ws 
debitum in praeſenti, though ſolvendum in fiuuro. Ex reatiat 
mri Peere Williams. ” 


Smith ver. Plaſs. B. R. 


R. Northey moved for a prohibition to be directed to the con- 
married, and LV fiſtory court of the bichop of London, to ſtay proceedings 
hopeful ſon } upon a libel exhibited there againſt the plaintiff, for having ſpoken 

theſe words 'of the defendant. She was never married, nor never 

had a huſband, and what is her hopeful ſon? And Mr. North 
urged, that theſe words did not amount to the calling the defendant 
whore; for it is not poſitively alleged, that ſhe had a ſon. Upon 
which a rule was made, that the other fide ſhould ſhew cauſe, 

why a prohibition ſhould not be granted, and that all proceedings 
ſhould ſtay in the mean time. Upon which at the day given Mr. 
Cheſhyre ſhewed for cauſe, that all perſons who hear theſe word 
cannot but underſtand, that the defendant had a baſtard, and was 4 
whore. And the court being of the ſame opinion, Turton and 
Gould juſtices, being only preſent in court, the former rule v3 
diſcharged, | | 


oF & % & & 7 T DO Yr OT Wea oa RY e 


She was never 
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Cremer verſ. Wicket. 


Intr. P. 11 Vill. 3. B. R. Rot. 456. 


N an action for falſe impriſonment, &c. the defendant pleaded s. C. Carth: 
niſuomer in abatement by attorney. The plaintiff demurred. 715 

| And Mr. Northey took one exception to the plea, that miſnomer may be plead- 
| cannot be pleaded by attorney. Bro. miſnomer 5. 66. Fitzh. nat. ed by attor- 
bre, 27. 4. 8 Edio. 4. 9. Theloal. dig. 365. 6. For having put in": 


x warrant of attorney by the name by which we declare againſt 


55 lim, he ſhall be eſtopped by his warrant, to plead that he is 
5g known by another name. And Gould juſtice ſeemed at the begin- 


| ning to be of that opinion, and cited the caſe of Briton and Gray- 

{:n as adjudged accordingly. [See before, 117.] But Halt chief 

juſtice was of opinion, that this was a good cauſe to refuſe the plea, 

but not to demur. And as to the eſtoppel he ſaid, that the ent 
upon the roll was not the warrant of attorney, but only a memo- Warrant of 
randum of it, which entry was introduced in the time of King gag“, 
Janes II. when Wright was chief juſtice. Heretofore they were 

| upon a roll by themſelves, and ſo they ought to be now. But 

the judges ſaid, that they would conſult with their brothers, to 

| the end that this point might be ſettled, And afterwards at ano- 

ther day by the whole court judgment was given, quod billa cg 

tur. And Gould juſtice ſaid, that if the plaintiff would have 

| taken advantage of the eſtoppel by the warrant of attorney, he 

ought to have replied it, and relied upon it. | | 


. 

1 | Rex wver/. Fuller. 

ey S. came before the juſtices of peace, viz. two, according to S. C. Caſes in 
ant * the method directed by 12 Car. 2. cap. 23. ſet. 31. and gave 1, 3: 399 
pon them information, that the defendant kept two concealed waſh- comicic 
uſe, backs, contrary to 8 & g Will. 3. cap. 19. This information was for keeping 
op given the thirtieth of March 1699. Upon which the two juſti- 1 n 


ces iſſued their ſummons to ſummon the defendant, to appear be- backs. 
fore them the third of April following. At which day, upon his 
8 4 «ppearance, and oath being made by a credible witneſs, that the 
ctcndant modo habet et cuftodit eadem duo privata ſeu concelata waſa, 
was #nglice waſh-backs, they adjudged, that he ſhould forfeit 201. for 

ach waſh-back. This conviction having been contrived fraudu- 
lntly to avoid conviction by a later act, by which the penalty 
"4% increaſed to 100/, Mr. Attorney general Trevor cauſed the 
<nviCtion to be removed by certiorari into the King's Bench, and 
met | | 6 O | | now 
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now moved to quaſh it; becauſe the information was given 
the thirtieth of March, and the oath of the witneſs upon the 
third of April, upon which the conviction is grounded, is 


modo habet, &c. which muſt be underſtood of the time of oy 


conviction, which is a different offenſe from that of which the 

information was given to the juſtices ; becauſe though he had con- 

cealed veſſels the third of April, it may be that he had not any 

the thirtieth of March, when the information was given; and 

therefore the evidence upon which the conviction was made, not 

being conformable to the information, there is here a conviction 

without an information. Serjeant Levinz, 1. The words of the 

eath are, quod modo habet eadem duo, &c. which proves that he 

had them at the time of the information. 2. The juſtices may 

proceed without complaint or information. 3. If complaint be 

requiſite, they may proceed upon it inſtanter. Holt chief juſtice, 

1. The evidence is of a fact ſubſequent to the information; and 

though the eadem may be evidence, that he had them at the time 

Convidtions of the information, yet convictions ought to be certain, and not 

Gy any taken upon collection. 2. There ought to be information or 

not taken up- Complaint. 3. Though a conviction upon information inflanter 

on collection. may be good, yet it ought then to be declared to be made fo, and 

Conviction not be grounded as here upon an information which is not proved, 

without infor- the evidence being of a fact ſubſequent to it; but if it had been of 

man. z precedent fact, it had been good. The conviction was quaſhed. 
Ex relatione m'ri Jacob. 125 


Harper ver/. Davy. 
8. C. Carth, T HE plea was entred of Eaſſer term, The memorandum ws, 


498. 


Verdict, new a 
rrial granted, lance to after term, and then a plea of Eqſter term, and iſſue 


the record joined, and verdict for the plaintiff, And a new trial granted, and 
4 2 of the record of niſi prius was of an appearance and plea of this pre- 
ank deren cha ſent Michaelmas term, and verdict for the plaintiff. And Mr. N- 
the former they moved to ſet aſide the verdict, becauſe it was another iſſue 


en eee than that which was tried, being of a different term, and upon 


tained ſet Plea of another term. And he relied upon the caſe of Doberteen v. 


aſide. Chancellor, See it before, 329. And per Holt chief juſtice, the 

12 Mod. 274: verdict here is upon a plea and iſſue of Michaelmas term, which 4 
| intirely different from the record upon which the firſt verdict 
obtained, and ſo not the ſame iflue that was directed to be N 
again, and therefore ought to he ſet aſide. For though a new So 
was granted, yet it ought to be upon the old plea. And the verdic 
was ſet aſide. Lx relatione m'ri Jacob. 

? - | 


Sir 


* 


that the bill was exhibited in Hilary term, and an impat- 
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Sir William Lacon Child ver. Harvey. 


HE plaintiff ſued a ſcire facias upon a recogniſance, with a s. C. 1 Salk. 
condition to pay money at a day certain; and iſſue was 1 
70 t ad diem vel non; and a verdict at niſi prius was for SM. 
oined, ſolvit a 3 274. 

the plaintiff, Upon which Mr. Northey moved to ſet aſide the Cureh, 506. 

| trial, becauſe the diſtringas and jurata were made returnable a die : * 
ſanctae trinitatis in tres ſeptimanas niſi Fohannes Holt miles capitalis the day of a 
juſticiarius, Sc. vicgſimo ſeptimo die Funii Prius venerit, Sc. : which pris was after 
twenty-ſeventh of June was the morrow after tres trinitatis; but med in 


the award upon the plea roll, tres Michaelis. Upon which Mr. — 
Mauntague moved for leave to amend this miſtake of the clerk ; 2 and no 
becauſe that in all caſes where there is a record, by which one may dee eee 
amend, and the amendment does not alter the point in iſſue, and ed. 

there was ſufficient authority for the trial of the iſſue, and the matter 

of the amendment is but the miſtake of the clerk, the court will 

give the party grieved leave to amend, Now in this caſe the award 

upon the roll is right, and the iſſue is the ſame, and the judge of 

1 prius had ſufficient authority to try the iſſue by Weſtm. 2. cap. 

zo. which requires only, that a day and place certain be appointed 

in the country. And alſo it is a plain miſpriſion of the clerk in 

writing tres trinitatis for tres Michaelis; and therefore within all 

the rules of amendments. See Cro. Car. 595. Sloper verſ. Child. 

Cre, Ja. 253. Dier 260. Hutton 8 1. and Tite v. Sir Robert y,gye; 
Bernard, Mich. 8 Will. 3. B. R. where in ejectment againſt ſeven 

defendants they all pleaded not guilty, and iſſue was joined; but 

in tranſcribing the nf prius roll two of the defendants were 

omitted, and ſo the plea and iſſue which was brought to the aſſiſes, 

was between the plaintiff and five defendants only ; and yet it was 

amended, Sir Bartholomew Shower argued to the ſame purpoſe ; 

and that the court would not ſearch in the almanack, but take it 

as granted that the twenty-ſeventh of June preceded the tres 

Trinitatis; or they would permit the plaintiff to enter his ver- 

dict, quod paſtea die et loco infra contentis, &c. Mr. Northey ar- 

gued e contra, That the record of mfr prius has been frequently 

amended by the plea roll, but always with this caution, vzz. if the 

judge of niſi prius had ſufficient authority to try the ſame cauſe, 
8 Cv. 161. b. Blackamore's caſe. Therefore the roll of 11 privs 
may be amended where the diffringas is right. In this caſe ty 
the words of the diſtringas the judge of niſ prius had no authority 
to try the cauſe, unleſs the twenty-feventh of June preceded the 
tres Trinitatis ; for at the tres Trinitatis the ſheriff ought to have 
che jury in bank. Alſo there is no day upon which the judge 
ght to make return of his peſtea, the day of return being pait 


or att . Aa 2 
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before 
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before the trial. In the caſe of Tite v. Sir Robert Bernard, the biſhop 
of Worceſter and others, the diſiringas was right. Holt chief juſtice, 
Though the day of the return was miſtaken, yet if the cauſe was 
tried upon a right day in pats, it will be good. But here the day of 
ni prius being an impoſſible day, and the judges authority confined - 
to that, a trial upon another day will be without authority, and 
Pooley's caſe. therefore can never be amended. I remember the caſe of one Pool 
a long time ago, where in trover and converſion the day of mf; prix; 
Was 45 lunae in menſem Paſchae, where in truth the dies lunge was 
one day after menſem Paſchae, being Sunday; and for that reaſon af. 
ter a trial had, and verdict, it was ſet aſide. If the diſtringas cr 
jurata was right, the nf prius roll might be amended ; as in the 
caſe of Tite and the biſhop of Worceſter, there the diftringas and 
the jurata were between the plaintiff and all ſeven defendants. A; 

to the entry of it, we cannot make it agreeable to the return ; for 
the entry upon the roll, as to the tranſactions of the trial, ought to 

be a warrant for the i privs roll. The trial was ſet aſide. 


* 


The churchwardens of St. Anne's Weſtminſter. 


RNepairs of a | | PON a motion for a prohibition, to ſtay a ſuit againſt J. ö. 

for not paying a tax impoſed by the church-wardens and 

other pariſhioners, for building the church of St. Anne's in Welt- 

minſter; per Holt chief juſtice, a ſuit may be in the ſpiritual court 

for non-payment of a tax aſſeſſed for repairs of a church, but not for 
building a church. | 


Hil. 


_—_— 


3 Hilary Term 


11 Will. 3. B.R. 1699. 


Sir John Holt Chief Juſti 1.5 
ir John Turton } &, a:.... 
Sir Henry Gould Juſtices. 


» 


The inhabitants of the pariſh of Kingſton Bowſey again/f 
thoſe of Beddingham in Suſſex. — 
| : | | | ER 436, 492, : 
/ A poor man was ſent by order of two juſtices of peace from 52+, 5 526. 
+ the pariſh of Sr. Morris to Kingſton. King ſton appealed 1 Selk. 11, 
from the ſaid order to the quarter ſeſſions, and it was quaſhed, . 
whereby A. was ſent back to Sr. Morris. Afﬀterwards A. came 5 45. 
into the pariſh of Beddingham, which obtained an order to ſend fea. z. 
him to King lon. And a motion was made to quaſh this order, No pariſh 


toraſmuch as King ſlon had appealed from the order of St. Morris, — of 


and thereupon it was adjudged, that A. was not ſettled at King ton; the juſtices 
and no pariſh can ſend A. to King flon, being upon the ſaid appeal made upon | 
totally diſcharged. Curia contra. The pariſh of Beddingham was m— 
not party to the ſaid appeal, and therefore ſhall not be concluded to it. 

by it. Contra, of the pariſh of St. Morris. Another exception was No need that 
taken, that it is not adjudged, that A. was likely to become charge- _— wu 
able to the pariſh ; but it is only ſaid, that the juſtices were informed jn 114g 
o by the overſeers. Sed non allocatur : Becauſe there is no need of that a man is 


aty ſuch adjudication. And the order was confirmed. likely to be- 


come charge- 
able. 


f Rex ver/. Paris Slaughter. 43 
ET ” . i 5 N 611. 610. 

R. Broderick made a motion, to quaſh an indictment found b.. 85 

againſt the defendant upon 5 Elig. cap. 4. for exerciſing the inment 


rade of a felt- maker, not having ſerved his apprenticeſhip for ſeven for exerciſing 
a felt-maker. 


— years, according to the ſtatute. And his exception was, the thi 
trade was not a trade within the intent of the act, becauſe it was 


not a trade uſed at the time of the making of the act. And he cited 


many caſes, where judgment had been arreſted or reverſed, beczuſ. 


the trade mentioned was not within the act; which proves, that 
the court will take notice which trades are within, and which 1 
As Cro. Car. 499. adjudged, that the trade of a hemp-drefſer i 
not within the act, becauſe it did not require ſkill. Paſch. 4 Jac. 2 
Wool-com- adjudged, that a wool-comber was not within the act. 2 Bulli. 
ber. 186. that an upholſterer is not within the act. And ſince the 
Pippin= Revolution, it was adjudged in a caſe, that a pippin-monger is not 
* a trade within the act. But per Holt chief juſtice, the avermen: 
in the indictment, that this was a trade at the time of the ſtatute 
is ſufficient to ſupport the indiftment ; ſo that the King's Bercl 
will not quaſh it: For whether it was a trade then or not, is mat- 
ter of fact, and proper to be tried by a jury. And the King“ 
Bench cannot take notice, whether it was a trade within the $:. 
tute or not; for there are ſeveral trades within the general word: 
of the ſtatute, beſides thoſe there mentioned. And as to the cite 
of the pippin-monger, that was never determined finally, And he 
ſaid, that he diſapproved the caſe in 2 Bulſir. 186. of the upholſterer, 
See 1 Sid. 367. that an upholſterer is within the ſaid ſtatute, And 
the motion was denied, 


Argent ver. Sir Marmaduke Darrell. 
S. C. 2 Salk. TY: E plaintiff obtained a verdi& in ejectment upon a lony 


ak $07. trial at bar. And now a motion was made on behalf of 


No new trial the defendant, to have a new trial granted, becauſe the verdict 
ſhall be grant. was expreſs againſt evidence. And of that opinion was the whole 


ed after a trial | | 
ac bar, though Court. But nevertheleſs, after long debate, the court denied to 


it be the ver: grant a new trial, becauſe the verdict was given upon a trial at 
dich againſt bar, which is looked upon as very ſolemn. Then Mr. Nertir: 


gong © moved, that the entry of the judgment ſhould be ſtayed until th: 
> Ve 437. defendant might bring a new ejectment, by reaſon of the ſtock 
Chanc. Prec. Which was upon and in the land. But that was denied alſo. 

194- T1 | 

12 Mod. 93, 128. 2 Jon. 224, 225. Smith and Dormer v. Packhurſt, Hil. 12 Geo. 2. 7 Mod. 27. 


Soumes and Barnardiſton. Queen v. Warden of the Fleet, Sty. 462, 466. Peft. 1358, 1360. 2 Wai. 


503. Wms. 213, 


Panty 
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Qgge cerſ Acton. 
Intr. Hil. ꝙ Will. 3. B. R. Rot. 2903. 


HE plaintiff brought an action of debt for rent againſt the s. C. 1 Salk. 

23 defendant as adminiſtratix to her huſband, and he declared 235. 

upon a demiſe made to the inteſtate rendering rent, and for rent Ly Row 

arrear in the life of the inteſtate this action was brought, Sc. The 214. | 

defendant pleads, that the inteſtate in his life-time, in conſidera- 2 = 5 5254 

tion of a marriage to be ſolemnized between the ſaid inteſtate and S ne ci 

| the defendant, became bound to the defendant in a bond of 2000 /. takes a bond 

ſakvendis to the defendant cum ad inde requiſitus effet, upon condi- 2 _ 

tion, that if the defendant ſhould ſurvive the inteſtate, if then the ng io mar. 

inteſtate ſhould leave to the defendant 1000/7, or if his heirs, exe- ry, and aſier · 

cutors or adminiſtrators ſhould pay to the defendant 1000/7, within, _ ä 

Sc. after the death of the inteſtate, that then the bond ſhould be | 

void; and then the defendant avers, that the marriage afterwards 

took effet; ſhe avers alſo the death of the inteſtate, and that he 

had not left her 1000/. nor had his heirs paid it to her; and then 

the ſhews, that ſhe herielf took out letters of adminiſtration of 

| the goods, &c, of the inteſtate, and that aſſets to the value of 

270% came to her hands, which ſhe retains in part of ſatisfaction 

of the money due by this bond; and that ſhe hath not aſſets ultra, 

Ec. The. plaintiff demurs. This caſe was argued ſeveral times at 

the bar by Mr. Conyers and Mr. ſerjeant Levin for the plaintiff, 

and by Mr. Carthew and Mr. Northey for the defendant. And 

now the judges pronounced their opinions in ſolemn arguments. 

And two queſtions were made in this caſe. 1, If debt for rent was 

not of a higher nature than debt due upon bond; for if it were, 

then this plea could not be good; becauſe the adminiſtratix can- 

not retain the afſets for the debt due by the bond, when there is a 

debt of a higher nature, vi. a debt for rent owing by the inteſtate. 

2. Admitting that this retainer is well pleadable in bar in reſpect 

of the nature of the debts; yet whether there is here any debt due 

to the defendant upon this bond, in regard that there was an ex- 

tinguiſhment of it upon the intermarriage, or not? And as to the 

rſt point, the whole court was of opinion, that a debt due by Det for rent, 

bond, and à debt due for rent, were of an equal nature, and con- and upon 

ſequently that this plea in that reſpect was well enough. But eee 
| equal nature. 

Jurtan and Gould juſtices did not give their reaſons, why they 

were of that opinion, becauſe they thought it a clear point; ſave 

that Cd juſtice ſaid, that he knew it twice adjudged ſo in the 

Common Pleas. But Holt chief juſtice anſwered to the objection 

made by the council at the bar (viz. that debt for rent ſounds ws | 

: | tne 
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pleaded ſeveral bonds due from the teſtator, in bar of an action 


towards ſatisfaction, Cc. and the plea was over-ruled. But that 


Payment of a 
debt of equal 
degree, be- 
fore action 
brought, by 
an executor. 


ſuperiority, but only that a ſpecialty is equal to a debt in the 
realty, as by his ſpecialty; yet that will not make any alteration, 


Extinguiſh- 
ment by inter- 
marriage. 


divided, viz. Turton and Gould juſtices were of opinion, that this 
debt was not extinguiſhed by the intermarriage, and therefore that 


renn. 


the realty, and therefore is of a higher nature than debt due u 
bond, and for ſupport of this aſſertion 2 Ventr. 184. Newport v 
Godſrey was cited) that rent due upon a parol demiſe is a debt 
equal to a debt due upon bond, and that an executor or admini. 
ſtrator may plead a retainer for ſuch rent in bar of an action upon 
a bond, &c. et fic vice verſa; and that the caſe in 2 Vent. I'4, 
does not impugn this opinion, for there the defendant executor 


fn _ «0 ts \ 


— + 


for rent upon a parol demiſe (for it muſt be intended to be by 
parol, it not being expreſſed to be by deed) and that he retained 


proves only, that they are in equal degree; for in the ſaid caſe, it 
could not be pleaded by the executor, unleſs he had paid them be- 
fore the action brought, or that judgment was obtained againſt him 
upon them; and therefore for that reaſon the plea was ill, But 
he might have pleaded a judgment againſt himſelf upon them, or 
payment, in bar of the ſaid action; but that does not prove any 


realty. And though in this caſe the debt ariſes, as well in the 
being a difference only in number, and not in quality, And there- 


fore he was of opinion, notwithſtanding this objection, that the 
plea was well enough. But as to the ſecond point the court was 


= 8-2 3-3 - X- asg. - 2. 


the plea was good, and judgment ought to be for the defendant, | tur 
But Holt chief juſtice held, that this debt was extinguiſhed, and tur 
therefore that judgment ought to be given for the plaintiff. And he! 
Gould juſtice argued for the defendant in this manner following, the 
1. He ſaid, he agreed, that the wife before the marriage might the 
have releaſed this bond by a releaſe of all actions, becauſe ſhe had far 
the right of action in her. 2. That by the intermarriage all con- ma 
tracts for debts due in praeſenti, or in futuro, or upon contin- 100 
gency, which may become due during the coverture, are extinC, obf 
1. Becauſe the huſband and wife make but one perſon in law. 2. he- and 
cauſe the action is ſuſpended. 11 Hen. 7. 4. b. Co. Li. 164. l. be | 
8 Co. 136. a. Dier 140. Co. Car. 373. 3. That if there wa for 
an expreſs agreement, that they ſhould not be releaſed by the in- tro 
termarriage; it would be void, becauſe it would be inconſiſtent aore 
with the ſtate of matrimony, the huſband and wife being but cut bon 
perfon in law, and ſo there is not debtor and debtee, and therefore fore 
the debt is extinct in ſuch caſe notwithſtanding ſuch covenant. und 
4. He ſaid, that he was at the beginning, when the caſe was firlt not 
argued at the bar, of opinion, that this bond was extinct by the the | 
antermarriage. But now after mature conſideration he Was o crea 
opinion, that it might ſubſiſt by the rules of law ; for the law ou -_ 
; | | | = ulpe 
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the ſupporting of them invents notions and fictions, as abeyance, 
Sc. Litt. ſect. 646. Co. Li. 342. Now in this caſe the expreſs 
| agreement of the parties created a right, and ſuch a right as is not 
inconſiſtent with the rules of marriage, fince the bond here ought 


therefore the law will not work a releaſe, eſpecially ſince there are 
two rules of law, which would be broken by the deſtruction of 
this agreement. 1 Modus et conventio vincunt legem. 2. That 
the law will not work a wrong. But ſince a ſuſpenſion of rights 
in perſonal duties does not always work an extinguiſhment, as ap- 
pears by the caſes hereafter put, he was of opinion, that this bond 
was ſuſpended only during the coverture. As 8 Co. 136. a. Co, 
Li. 264. b. the wife executrix of the debtee takes the debtor in 
mariage; the debt is not releafed, but the right is ſuſpended pro 


by interpoſing, and taking it into its cuſtody, for the making of 
the agreement of the parties effectual. If the obligee make the 
| obligor executor, becauſe it is his own act, it is a releaſe of the 
debt; but otherwiſe if adminiſtration was committed. 8 Cv. 136. 


26 Hen, 8. 7. b, proves, that the law does not abſolutely work an 
extinguiſhment ; for it is held there, that if there be a divorce, the 
wife ſhall have her goods again; and Fitzberbert and Norwich put 


| ture, and ſaid, that though it was in ſuſpenſe during the cover- 
here he agreed,. that this debt was qualified and remedileſs during 


the caſes of Clark v. Thompfon, Cro. Fac. 571. and Smith v. Staf- 
ford, Hob. 216. Hutt, 17. Ney 26, Hetl. 12. of a promiſe 
made by the huſband to the wife before the coverture, to leave her 


obſerves, it is a promiſe preſently though futurely to be performed, 
and has a preſent lien. And therefore as the promiſe was held to 
be in ſuſpenſe, ſo here the debt is ſuſpended during the coverture, 
tor preſerving an honeſt agreement, which otherwiſe would be de- 


bond, no ſuch matter is reported in Hobart or Hutton ; and there- 
fore he could not fay, how far the ſaid point of the bond was 
under their conſideration, It is ſaid in Hutton, that the law will 
not work a releaſe contrary to the intent of the parties; becauſe 
the marriage, which is the cauſe, will not deſtroy that which itſelf 


Littlt. Rep. 32. the ſame with Het!. 12. the promiſe is ſaid to be 
luſpended by the marriage; which he ſaid is done here in the caſe 


not love, that rights ſhould be deſtroyed, but on the contrary fag - 


not to have any effect till after the death of the huſband; and 


tempore, And ſo here, the law preſerves it from extinguiſhment, 


Ne:dbam's caſe. Cro. Car. 373. Dorchefter v. Webb. Beſides, that 
the caſe of a bond by the huſband to the wife before the cover- 
ture; yet after the divorce the wife might ſue him upon it. So 


the coverture. And (by him) there is no ſolid difference between 


lool. at his death, and this caſe of a bond; for as Hebart there 
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ſtroyed. For the difference taken in Ney, and there ſaid to be 
agreed by the court, viz. that it would be otherwiſe in caſe of a 


creates; which is the fame in the caſe of the bond. And in 
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of the bond. And Hobart does not ſeem, to make any di 
between a promiſe and a bond; and he could not believe, that 
there is any; and therefore he was of opinion, that the plea wy 
good, and that judgment ought to be given for the defendant. 


Turton juſtice argued much to the ſame purpoſe. And he 
agreed, that if this bond had been given for a precedent debt; it 
had been deſtroyed by the marriage, which had been a releaſe in 
law. But a releaſe in law will never deſtroy the proviſion thut 
was intended for the wite by the expreſs agreement of the parties, 
But ſuch releaſes ſhall be taken ſtrictly. And Hutt. 17, 18, Pld. 
184. Hutt. 94. Hob. 10. Moor 855. were cited by him t 


prove it. And he ſaid, that this debt being in contingency during 


the coverture, could not be releaſed; for the bond and condition 


make but one deed; and upon ovyer of the condition it appears 


that if the wife did not ſurvive the huſband, nothing would be 
due to her; and therefore being a contingency, and only a bare 
poſſibility, could not be releaſed. As 5 Co. 70. b. He's caſe, A 
man cannot releaſe to the bail in the King's Bench before judgment 
againſt the principal. And therefore if it could not be releaſed by 


a releaſe in fact, no more could it be releaſed by a releaſe in law, 


And a bond cannot be ſued until the condition is broken, which 


in this caſe could not be during the coverture; and therefore this 


debt is qualified. Then he cited the aforeſaid caſes cited by Gould 
juſtice concerning the promiſes, and alſo 2 Sid. 58. the roll of 
which he: had ſeen, and which is entred Mich. 1657. Not. 629, 
ſup. banc. Hoblin v. Lupart, where the caſe was thus; debt was 
brought upon a bond by Hoblin a ſtranger againſt Lupart, of which 
the condition was, that Lupart ſhould: perform covenants in cer- 
tain marriage articles, in which Lupart covenanted with his wife 
before marriage, to leave to her, &c. if the ſhould ſurvive him; 
and if he ſhould ſurvive her, that he ſhould pay to the executors 
of his wife 400/. Lupart pleaded there, covenants performed; 
Hoblin replied, and affigned a breach, that he had not paid the 
400/, Sc. and judgment was entred for the plaintiff, as appears 
upon the record, And this caſe he urged as ſtrong in point, to- 
gether with the arguments and reaſons therein uſed in 2 Sid. 55. 
And as to the objection, that this was debitum in pragſenti, Ge. 
He anſwered, that that was rather ſound than ſubſtance; And 
he cited Litt. Rep. 87. that by a releaſe of all demands a bond 
with condition to perform covenants ſhall not be releaſed, before 
the covenants are broken; and yet it is debitum in pracſenti as 
much there as in this caſe. But a releaſe of the covenants would 
diſcharge the bond. Dier 57. And he cited the words of Hunden 
in Littleton's Reports, that it is not choſe in action, but the poſſb1- 
lity of a choſe in action. And he relied upon the caſe fn, 
| 3 | 8 v. # 
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v. Field there cited, as a caſe in point. But ſee Co. Tac. 170. 
2 Roll. Abr. 407. that the ſaid caſe was an action of covenant, and 
not debt upon a bond with condition to perform covenants, as it is 
there cited] And therefore he agreed with Gould juſtice, that 
judgment ought to be given for the defendant. 


Holt chief juſtice argued e contra for the plaintiff, viz. that the 
bond was extinguiſhed by the intermarriage. And the foundation 
of his opinion was, becauſe it is an immediate debt due from the 
| ſealing of the bond. Tit. ſect. 512. and the reaſon which Coke in 
his comment upon Littleton 292. b. gives, why a releaſe of all 
ations before the day of payment will diſcharge it, though no 
action can be maintained upon it until after the day of payment, is, 
becauſe it is a choſe in action. And then if it is a preſent debt, 
the queſtion will be, whether the condition will make any altera- 
tion, The nature of the condition therefore ought to be conſi- The effect of 
dered; and the condition here is a ſubſequent condition, and there- _ 8 
pre cannot diminiſh, alter, or qualify the debt; but the debt will 2 a 
have the ſame exiſtence that it had before. And in its nature it 
cannot be a ſubſequent condition, unleſs there be precedent debt, 
to which it was annexed. And the difference is put in 5 Co. 70. 6. 
He's caſe, as to the matter of the releaſe, between a duty certain 
with a condition ſubſequent, and a duty uncertain to be reduced 
to a certainty upon a condition precedent ; the firſt is releaſable 
before the day, the ſecond not. And to ſay here, that this is 
not a preſent debt, is expreſly contrary to the words of the 
bond, vg. that the obligor binds himſelf in 2001. to be paid 
when he ſhould be required. The condition goes in defeaſance, 
but does not ſuſpend the debt, for that would make the condition 
repuznant, And if the breach of the condition were to raiſe the 
debt, it ought always to be ſhewn in the declaration, which is 
ag unſt conſtant experience; and yet it ought neceſſarily to have 
| been ſhewn, if it raiſed the debt, as they always do in caſe of a 
condition precedent. And as to the objection, that the defendant 
might have oyer of the condition, and then it becomes part of the 
declaration. He anſwered, that that did not compel the plaintiff, 
to ſhew a breach of the condition; which nevertheleſs ought to be 
done, if the breach of the condition was neceſſary to raiſe the 
0."t, But the reaſon why there is oyer of the condition is, becauſe 
i i part of the ſame deed ; but that does not drive the plaintiff to 
iter his declaration, If the defendant ſays nothing, or demurs ; 
tne court muſt give judgment upon the bond, without having 
ay regard to the condition: but if it appears upon the whole 
mater, that the condition is not broken, the court cannot give 
dagment for the plaintiff. Then fince it is an immediate debt, 
iy the intermarriage it is diſcharged. 1, Becauſe the huſband can- 
not 


_ Hil Term II Will. 3. : | 


not be indebted to his wife, for they are but one perſon in lay, 
2. The huſband might pay the money due upon the bond, with. 
out having reſpect to the condition, and that would diſcharge the 
bond. 11 Hen. 4. 43. which ſince he cannot do to his wife, ſuch 
payment being impertinent, as if the right-hand ſhould pay to the 
left; for thÞ reaſon it is releaſed. 3. The intermarriage is an 
actual payment, becauſe the huſband is intituled to receive the 
money. And when the perſon who ought to pay the money, i 

the ſame with the perſon who ought to receive it; it is in law a 
payment. Suppoſe a ſtranger, who was bound to the wife dun 
fola, would pay the money; he ought to pay it to the huſband; 
then if the husband be debtor to the wife dum ſola, and would 


pay, &c. after marriage he muſt pay himſelf, If a ſtranger hut | 


been bound to the wife in a bond with the ſame condition as here, 
a releaſe by the husband would have diſcharged the bond. G. 
Li. 264. b. Plowd. 184. Woodward v. Darcy. The law books 
do not make any diſtinction between bonds, in which there is a 
precedent duty, and others; ef ub: lem non diſtinguit, nec judice; 
diſtinguere debent. And therefore he held, that the bond ws 
diſcharged. If this had been a ſingle bill, ſtatute, or recogii- 
ſance, with a defeaſance of the ſame purport as the condition of 
this bond (he faid) that without doubt the intermarriage would 
have releaſed them : yet the ſtatute, &c. would have been as much 
qualified by the defeaſance, as the bond here by the condition; 
and the agreement of the parties had been the ſame in both. 
The only difference is, that in the caſe. of the bond the deſea- 
ſance is contained in the ſame deed, and therefore the deed being 
in court one may have oyer of the condition; in the other calc 
the defeaſance is in the hands of the defendant, being in another 
| deed, and therefore there cannot be oyer of it; but yet in both 

caſes the defendant ought to plead the condition or defeaſance; 
and therefore in both caſes the law is the fame. : 


Objection. If the executor of the obligee marries the obligor, 
the debt is not extinguiſhed. =; | 


Anſwer. That depends upon different reaſons. For 1. Tit 
difference of the rights there preſerves the debt from extinguiſl- 
ment. As where a man has a term as executor, and purchaſes the 
inheritance, the term is not extinguiſhed. Co. Li. 2064. 6. 33* b. 
2. If that ſhould be an extinguiſhment, it would be a Wrong do 
creditors, and amount to a deva/tavit, which an act in law will 
not do. 8 Co. 136. a. And things ſhall be extinguiſhed betuccl 

the parties, which yet ſhall remain, and have exiſtence, #5 '0 
ſtrangers. As if a tenant for life grants a rent-charge, and then 


ſurrenders to the reverſioner ; or if a man, who has a rent ah 
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acknowledges a ſtatute, and then releaſes to the terretenant; the 
eſtate for life in the one caſe will continue as to the grantee of 


the rent, and the rent in the other caſe as to the conuſee. But if A woman exe - 


the huſband pays debts of the teſtator with his own money, amount. ©* 
amount to a releaſe of the debt, becauſe it is an honeſt payment, and 
prevention of a wrong. 1 1 
Objecton. The intermarriage will not deſtroy that which itſelf 

Anſwer. That the bond is not ſupported by the marriage, but 
by its own efficacy. The bond was made in conſideration of an 
intended marriage, but it had its full force and effect inftantly 
upon the ſealing and delivery. h 


Obje@ion, That the law will not do wrong. 


Anſwer. That this was the act of the wife herſelf, and there- 
fore ſhe is not injured. And this is no more, than that ſhe did not 
well underſtand what ſhe was going to do, and there is no third 
perſon in the caſe. | | | 


pays debts of 
the teſtator to 


Obje®Son. 26 Hi. 8. 7. 3. That a wiſe after a Uivorce ſhall Relation 


| have her goods again, and the bond would revive. 


Anſwer, He agreed the ſaid caſe; becauſe the divorce, being 4 
vinculo matrimonii by reaſon of fome prior impediment, as pre- 
contract, &c, makes them never huſband and wife ab initio- But 
if the husband had made a feoffment in fee of the lands of his 
wife, and then the divorce had been; that would have been a diſ- 
continuance as well as if the husband had died ; becauſe there the 
intereſt of a third perſon would have been concerned: but between 
the parties themfelves it will have relation to deftroy the huſband's 
title to the goods. And it proves no more than the common rule, 
v2, that relation will make a nullity between the parties them- 
ſelves, but not among ſtrangers. | 


And as to the objection made by Mr. Juſtice Turtun, that there 
is nothing here to be releaſed, becaufe it is but a contingency, and 
a bare 1 He anſwered, that that avails nothing, becauſe 
areleaſe of the condition will not releaſe the bond, but they muſt 


releaſe the bond itſelf, 


He agreed alſo the caſes of Smith v. Stafford and Clark v. Thomp- Hutt, 17 
ſn, that the intermarriage would not extinguiſh ſuch a n wary 
| 6R oug 


Cro. Ja. 571. 
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ought to be added, as appea 


a a bond, and that the whole court agreed it ; and peverthelecs uk 


* 


though Hobart is of a contrary opinion. But there is a difference 


between the ſaid caſes and this preſent caſe, becauſe the promise 


; muſt raiſe a future duty upon a contingency ; ſo that there is ng. 
| thing due there, nor ever was, and it is a queſtion whether ther: 


ever will be. In an action upon the proniiſe all the ſpecial matte; 
muſt be ſhewn in the declaration, but otherwiſe in the caſe of , 


bond. Pleading, though it does not make the law, yet is good 


evidence of the Jaw, becauſe it is made conformable to it. If there. 


fore in the one caſe there is no need to ſhew a breach, and in the 


other one muſt ſhew it; that proves, that in the caſe of the bond 
the duty ariſes immediately, and is defeaſanced by the condition, 


but in the other caſe, it ariſes upon the performance of the condi. 


tion, which ought to precede it; and conſequently the caſes are ;; 


different as a condition precedent and ſubſequent. a 


He ſaid alſo, that there is no difference between the caſe of Ly. 
part v. Hoblyn, which is covenant, 2 Sid. 58. and the caſe of : 
promiſe. For in covenant one muſt ſhew the ſpecial matter, ani 
athgn a breach, as one ought in that of a promiſe. And a relez(: 
of all demands will -not diſcharge the covenant, before it be bro- 
ken; as it will not diſcharge the promiſe before the time of per- 
formance ; but it will diſcharge a bond before the condition bro- 
ken: but the lien of the bond, if it was upon condition precedent, 
would be of the ſame nature. If a ſtranger promiſed to a woman, 
that in conſideration that ſhe would marry ſuch a man, he would 

y her ſo much if ſhe ſurvive her huſband ; the huſband could not 

ave releaſed this promiſe, becauſe nothing could become due du- 
ring the coverture ; . but when the wife has a duty, which may be- 


come due during the coverture, the huſband may diſcharge that, 


according to Lampet's caſe. 10 Co. 46. 


The reaſon given in 2 Cro. 571. Clark v. Thompſon, why the 
marriage of the promiſſor with the promiſſee is no diſcharge of the 
promiſe, vig. becauſe the huſband could not releaſe it, ought to 
be underſtood of a promiſe made by a ſtranger ; and thoſe words 
rs by the reaſon of it; but in caſe of 
ſuch a bond the huſband might releaſe it. In Yelv. 156. Belctrr 


v. Hudſon, it is inſinuated, as if the husband might have releakd | 


ſuch a promiſe made by a third perſon ; but the book there is non- 
ſenſe; and in the ſame caſe, Cro. Ja. 222. the only queſtion i 
there, whether it be releaſed by a releaſe of all demands, and n0 


conſideration had of the caſe upon the point of the marriage. 


Ney, in his report of the caſe of Smith and Stafford, reports that 
it was ſaid by Yarburton, that it would be otherwiſe in the caſe of 
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reſolved otherwiſe in the caſe of a promiſe: which proves, that it 
muſt neceſſarily be, that they grounded themſelves upon the diffe- 
ence between a bond and a promiſe, or otherwiſe their reſolution 
will be contradiftory. And one mult conſider the whole caſe, and 
not diſallow the diſtinction, and agree the reſolution; for that 
would be to agree the concluſion, and deny the premiſes. | 


Objection. "= he intent and agreement of the parties. 


Anſwer. That the intent of the parties cannot alter the rules of 
the law, and make an immediate preſent lien, not to have any 
efficacy. 1 


Beſides that, he ſaid, in ſuch a caſe as here the Chancery will 
not give relief, as appears in Chanc. caſ. 21. lady Darcy and Chute. 
Much leſs ought the King's Bench upon equitable conſiderations to 
give judgment againſt the rules of law. And therefore for theſe 
reaſons he was of opinion, that judgment ought to be given for the 
plaintiff, But judgment was given for the defendant by the other 
two judges. Afterwards error was brought upon this judgment. 


Badger verſ. Lloyd. 
Intr. Trin. 9 Wil. 3. NN. Rot. 374. Salop. 


Jetment. Upon a ſpecial verdict the caſe was thus. Johns. C. m Salk. 
4 Lhyd ſenior ſeiſed of the lands in queſtion in fee, conveyed 232. 
them by leaſe and releaſe, to the uſe of himſelf for ninety nine years 3 0 Sm 
if he ſhould ſo long live, remainder to John his ſon for ninety nine Deviſe to 4. 
years if he ſhould fo long live, remainder to E/:zzabeth wife of in tail, re- 


is jobn the ſon for her life, remainder to truſtees and their heirs du- rao jig 
* ring the lives of the two Johns for preſerving the contingent re- mainder to C. 
1 mainders, remainder to the firſt, Cc. ſons of Jobn the younger in d g. me 
13 tal male, remainder. to John the elder in tail male, remainder to out ive, 4. 
of bn the elder in fee. John the elder had iſſue John the younger, and B. being 
by Thomas, Paul, and Peter. Jobn the elder made his will, and reci- 95% = = 
fed ung the ſettlement aforeſaid, deviſed the ſaid lands in queſtion, after this is a re- 
_ the death of Jobn the younger without iſſue male, to Thomas, and meinder veſt- 
5 after the death of Thomas without iſſue male, to Paul; and if ee 4 
no Paul ſhould die without iſſue male, and none of his brothers li- gent. 

ving, then to Peter and his heirs for ever. And in the will there 

Ie theſe words, viz. © Laſtly my will and meaning is, that all 
that _ my eſtates in lands whatſoever ſhall come and deſcend unto my 
, of „ ame and poſterity, as is before ſpecified, and not to ſtrangers ; 
her and which ſoever of my ſons ſhall ſurvive, and live longer than 
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alli the reſt of his brothers, then he to poſſeſs and enjoy all my 
<« eſtate to him and his heirs for ever; yet if it ſhall fo h pen 
(as TI truſt in God it will not) that none of my ſons ſhall l 
e iſſue male, but daughters, then I will that their daughters fal 
* inherit my eſtate among them.” John the elder died. Jaln 
the younger ſuffered a common recovery, to the uſe of himſelf 
for life, remainder to his wife for life, remainder to the heirs males 
of their two bodies, remainder to the ufe of the will of John 
the elder, &c. And after ſeveral arguments at bar, Holt chief 
juſtice delivered the opinion of the other two judges and his own 
_ (Roheby juſtice dying laſt term.) The queſtion is, whether the re. 
mainder limited to Peter be a remainder contingent or veſted, If 
tit be contingent, then the leſſor of the plaintiff has no title; if it 
be vefted, then he has a title. And we are all of opinion for the 
plaintiff. The caſe. is no more than this; John the elder ſettles 
the lands in queſtion to the uſe of himſelf for life, remainder to 
Jahn the younger for his life, remainder to the firft, &c. ſons of 
Jobn the younger in tail male, remainder to John the younger in 
tail male, remainder to go the elder in tail male, remainder to 
Fobn the elder in fee; then the elder Job: by his will deviſes the 
lands after the death of John the younger without iſſue to Tuna 
in tail male, remainder to Paul in tail male; and if Paul dies 
without iſſue male, none of his other brothers living, then to P- 
ter and his heirs. It is urged, that theſe words [and none of his 
other brothers living] put the remainder in contingency. But we 
are of the contrary opinion, vig. that it is veſted. For if thele 
words had been omitted, it had reſembled all other limitations of 
remainders, and the words [none of his other brothers -living] do 
not by any means qualify the remainder, but amount to no more 
than what was ſaid before; for remainders being limited to Tuna 
and Paul before, precedent to this limitation to Peter, it could 
never take effect ſo long as Thomas or Paul lived; and therefore 
| theſe words make no addition to the will, and therefore cannot 
make a contingency ; for ſo long as John, Thomas, or Paul, lived, 
the remainder to Peter could not take effect: and if theſe word 
ſhould be taken ſo ſtrong, as to make a contingent remainder, they 
would deſtroy the eſtate tail to Thomas, which is fly given 
by the will; for if Thomas had iſſue a ſon and died, and then Ji 
died without iſſue, and then Pau! died without iſſue, this contin- 
gent remainder would veſt in Peter, and defeat the ifſue of Tuma, 
though an eſtate tail was expreſly given to Thomas by the wil; 
Trot. Mich. which is the expreſs caſe of Spalding v. Spalding, Cro. Car. 135: 
2 where lands were deviſed to B. in tail after the death of A. and i 
1 B. died in the life of A. then C. ſhould be his heir ; B. had iffuc 2 
ſon, and died, living A. and it was adjudged, that this ſhould be | 

expounded, if B. died without iſſue living A. and not by au 
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contingent remainder, becauſe then it would abridge the former 

expreſs limitation; but that it was a remainder veſted to take effect 

upon the death of B. without iſſue. And Cro, Ja. 415. Webb. v. rot. Hil. 

Herring; deviſe to his ſon after the death of his wife; and if his 13Ja-rot.600, 
three daughters, or any of them, ſhould ſurvive their mother and YER” 

| brother and his heirs, that then they ſhould have it for their lives n 

two of the daughters died in the life of their brother : adjudged, 

that this was not a contingent limitation, but only a direction of 

the time when it ſhould commence. So here, theſe words are 

explanatory, when the remainder to Peter ſhall take effect in poſ- 

{fſion; and not reſtrictive, that it ſhall not take effect, unleſs that 

happens. Then if one conſiders the other words of the will 

Laſtly, &c.] which are in effect, that his deſire was, that his 

eſtate ſhould deſcend to his name and poſterity, and not to ſtran- 

gets, and that the ſurvivor of his ſons ſhould have all; and that 

if his ſons left only danghters, that then they ſhould take equally * 

Now if this ſhould be conſtrued a contingent remainder, it would 

defeat the teſtator's deſign, and let in the daughters before the ſons; 

for if Paul died without iſſue before Thomas, and Peter died leaving 

iſue a ſon and a daughter, and Thomas died without iſſue, the 

| daughter would take this eſtate before the ſon, and defeat the will 

of the teſtator, that it ſhould deſcend to his name; and ſo of col- 

| literal kindred, [ Qyaere of this laſt, if it be not miſtaken by the 

| © reporter ?”] | | Sl 
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„ OObe ion by ſerjeant 7/7ight in his argument, that theſe eſtates 
F deviſed by the will are executory deviſes and void; for John has 
L an eftate tail by the limitations in the ſettlement, and theſe deviſes 
Ro ought not to take effect but upon his death without iſſue, and fo 
= the deviſes are executory and void. Anſwer : That indeed theſe 
oy deviſes would be void, if there was no more in the caſe, It is 
fore Pell and Brown's caſe, in Cro. Ja. 590. But as the caſe is here, 
498 « man ſeiſed of a reverſion expectant upon an eſtate tail deviſes it, 
"*} after the death of tenant in tail without iſſue, to another in tail; 
Kh this is not an executory, but an immediate deviſe; and the words 
they from and after] are only a declaration when it ſhall take effect in 
pre rolleſſion. And it reſembles the caſe of Paſmere v. Prowſe, 10 C. 
Job _ a. where a man makes a leaſe for years, if the leſſee ſhall ſo 
* "ng live, and afterwards grants the reverſion to another, habendum 
nas o the grantee for life, cum per mortem aut forifafturam of the 
will; eſſee, aut aliter acciderit; and it was reſolved, that the reverſion 
18, kd immediately; and the cum per mortem, Ec. is as much as 
and if 0 lay, to take effect in poſſeſſion cum per mortem, &c. The fame 
1 rant adjudged 3 Cro. 323. pl. 14. which is confirmed, 1 Saund. 


| 7 152. So here, though the eſtates deviſed are after the death 
 fobn without iſſue, yet the reverſions paſs immediately, only 
ON they 
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they will not take effect in poſſeſſion till then; but nevertheleſt pre- 


ſent eſtates in reverſion do paſs. In fact, if John had not had any 


eſtate tail in the land, but the deviſes had been after the death of ; 
ſtranger without iſſue, theſe had been executory deviſes, and void 
by reaſon of the remoteneſs of the poſſibility ; but here they are li 
mited after the determination of the particular eſtate. 


| ObjeRion. That the eſtate tail in Jobn the elder will deſtroy thi 
deviſe. As if A. was tenant for life, remainder to B. his fon in 


tail male, remainder to A. and the heirs male of his body, r- 


mainder to A. in fee, A. has iflue another ſon C. and deviſes hi; 
remainder, after the death of B. without iſſue, to C. his ſecond fon 
in tail male. It was objected, that this deviſe could never tale 


effect, and therefore that it was ill, becauſe the eſtate tail in the 


father will deſcend in the ſame order, and interpoſe between the 
eſtate deviſed by the will, and the deviſees reſpectively will take 
the old intail by deſcent, which will exclude the new eſtates limited 
by the will ; and the deviſe of a remainder, which can never take 
effect in poſſeſſion, is void. So here, becauſe the tail deviſed by 
the will cannot by any poſſibility take effect in any of the ſons, 
becauſe they ought to take by the old intail as heirs males to Jun 


the father, and the deviſe gives no more, nor otherwiſe, than they 


Difference be- 
tween a re- 
mainder and 

& reverſion. 


ſuch eſtate in reverſion ; for 


take by the intail, and therefore it is void. The which is . 
by the compariſon of the deſcents; for the eſtate tail deviſed by the 
will expires aequis paſſibus with the eſtate tail in John the elder ; and 
therefore if the fee in Jobn the elder, out of which this deviſe takes 
effect, was a remainder, it would be void. But here in this cak 
it is a reverſion ; and though ſuch a bequeſt of a remainder would 
be ill, yet it will be good of a reverſion, though it could never by 
any poſſibility take effect in poſſeſſion. And this is the expreb 
difference in Cholmley's caſe, 2 Co. 51. a. And the reaſon is, be- 
cauſe tenant in tail holds of him in the reverſion, and he of the 
chief lord. If a man makes a feoffinent in fee, to the uſe of hin- 
ſelf for life, remainder to his firſt ſon, &c. in tail, remainder to 
himſelf and the heirs males of his body, remainder to himſelf and 
his heirs, he has but a reverſion ; and though the tail deviſed ov! 
of it can never take effect in poſſeſſion, yet it is a good devile of 
bn the brother will hold of Tana, 
and Thomas of the chief lord, and the lord ſhall avow upon Tun 
modo et forma pr acdictis; ſo that it creates a ſeignory and tenancy. 
though it can never take effect in poſſeſſion, and this is a ſound d- 
verſity. But then ſuppoſing that this fee in Jobn the father bd 
been a remainder, and ſo the deviſes in the will void, yet the art 
for of the plaintiff will have a good title; for the words of the | 
ſufficiently explain the intent of the teſtator, and the limitation" 
will be good; but by matter debors, viz. that the deviſot * 
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nant in tail, and has not given any larger eſtate, ſo that when the 


common recovery comes and docks the eſtate tail of Jabn the 


elder, and ſo removes the impediment, the eſtates limited in the 
will being good in point of limitation, the remotio impedimenti re- 
vives the will, and the title of the leſſor of the plaintiff, And 
therefore judgment was given for the plaintiff, Ex relatiene miri 
Jacob. Afterwards upon error brought in the Exchequer- chamber 
this judgment was affirmed. Ex relatione miri Willelmi Tully. 
And afterwards a writ. of error was brought upon theſe two judg- 
ments in parliament, and Zafter vacation 13 Will. 3. the judgment 
was affirmed there. Ex relatione m'rs baronis Bury. 


Rex verſ. Knight and Burton. 


ed chief juſtice delivered the opinion of the court in this 8 C. « Salk. 

manner, after motions had been ſeveral times made in arreſt of 375 3'- 

judgment after verdi& for the King. The informations are very Poa Gully n. 

like the one to the other, and therefore I ſhall join them together. dorfing ex- 

This againſt Mr. Nuigbt is an information by the attorney general, abe * 

ſhewing, quod cum quinto Junii oftavo Will, 3. three or more of, Rep. 4. b. 

the commiſſioners of the treaſury cauſed divers bills to be iſſued at Cro. Jac. 19, 

the receipt of the Exchequer, according to the form of the ſtatute 7%, 

in the ſaid caſe made and provided; Mr. Knight nuper receptor ge- 38. 115 

neralis cuſlumarum exiſtens, and not ignorant of the premiſſes, frau- 6 Mod. 289. 

dulently and with deſign to make great gains to himſelf, falſely 

indorſed, or cauſed to be indorſed, twenty of the ſaid bills, gua/# 

receptae efſent pro cuſtumis, and the ſame day and year paid 1 | 

into the receipt of the Exchequer, as if they had been truly indorſed. 

There is a difference in that againſt Burton, viz. that he is ſhewn 

to be nuper receptor exciſae, and the falſe indorſement to be as re- 

ceived for cuſtoms. Upon not guilty pleaded by the two defen- 

dants to theſe two informations, Mr. Burton was found guilty of 

the whole, and Mr. Knight was found guilty as to the falſe in- 

dorſement, and not guilty as to the payment of them in. And 

we are of opinion, that judgment ought to be arreſted, I will 

ſpeak to them both together, fince the one very much reſembles 

the other. But the ſubject being unuſual, I fear that I ſhall not 

make myſelf intelligible ; but I will do my endeavour, that the 

reaſons of our judgment may be apprehended. And before I pro- 

ceed to the particular objections, I will conſider what particular 

ks with relation to theſe Exchequer bills are criminal. f. It is Receiver pays 

a crime in a receiver, who has the King's money in his hands, to i" rd, 

pay the King in Exchequer-bills inſtead of money. 2. If he writes 3 n 
name of any r upon the back of the bill, intimating that j,gorgog the 

$ 


t was paid into his hands, where it was not, it is a great crime. name of an. 
bak 3. If cher ſelſiy. 
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Payment of 3. If by agreement between the receiver, &c. and the teller, th, 
r receiver pays the King in bills, where he qught to pay him in 
5t ought to be money, it is alſo a great crime. As to the firſt, though they are 
uin money. payable as money in many caſes, yet they are not ſo in all. 43 
axed g they are not payable as money by collectors, unleſs that they were 
DE pay- received by them for the aids of which they are collectors; ſo ir 
able as money. they are paid to a receiver for one aid, they are not money to dif. 
charge the receiver of another aid. As if bills be paid to the re. 

ceiver of the cuſtoms, they ſhall not be money to diſcharge the 

receiver of exciſe, but only to diſcharge the cuſtoms for which they 

were paid. This appears by the firſt act, 8 Will. 3. cap. 6. and 

by the ſecond act, cap. 20. But it is objected upon one clauſe in 

the ſecond act, fol. 384, 385. that a receiver may buy bills, and 

pay them to the King inſtead of ready money of the King's in the 

hands of the receiver, which he may detain ; and they inſiſt upon 


the general words at the end of the ſaid clauſe. But that can never- 


be the intent of the ſaid act; but the words ought to be underſtood 
reſpectively, otherwiſe it would make a confuſion in the King's 
revenues. For according to ſuch ſtrict conſtruction, if a man ſhould 
owe money to the exciſe-office, he might pay it in exchequer-bill 


to the receiver of the cuſtoms. And alſo it is againſt the authority 


of the a& of parliament to keep the King's money, and pay him 
in bills; for if a receiver retains the King's money, and pays him 
in exchequer-bills, he fruftrates the deſign of theſe bills, making 


the want of money greater, inſtead of promoting the circulation | 


'of it; and that is an-imbezilment of the King's money, 


Falſe indorſe- As to the ſecond, that it is a falſity, and though no advantage 
mentofa be made of it, yet it is an evil thing, becauſe advantage may be 
ln” made of it. As if a man forge a falſe deed, in which the eſtate of 
nel J. S. is mentioned to be conveyed to J. N. though J. S. be not 
damnified by it, yet it is crimen fatf, and puniſhable by reaſon of 

the tendency that it had to have defrauded him. 


Paymentof As to the third, it is a fraud in the receiver, to pay in bills, when 
the King in he onght to pay in money; and in the teller, to receive it, when 


bills, where 


it ought to be he ought to receive money; and therefore they cannot be received, 


in money. without the mark appointed by the act of parliament- firſt impreſſed 
| upon them. + - if 


But here there is none of theſe facts charged upon either of thele 
defendants in theſe informations. The one is not ſaid to be caſhicr, 
nor the other receiver, at the time when theſe bills were paid into 
the exchequer; but only nuper caſhier, and nuper receptor ; no 5 
it ſaid, that the name of any one was put upon theſe bills, nor an) 


2. But 


combination laid between theſe defendants and the tellers. 
9 g 
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2. But to be more particular. Theſe informations are, that the 

one being late receiver of the cuſtoms, and the other of the exciſe, 
fully indorſed divers exchequer bills, as if they had been received 
for cuſtoms : and ſecondly, that they paid them into the exchequer 
as if they had been truly indorſed. Burton is found guilty of both; 


| Knight only of the falſe indorſement. 


1. To conſider the falſe indorſement. I ſuppoſe, that the intent 
| was, to charge them with a fraud. But it does not appear, that it 
could be any fraud. If it be, it muſt ſignify the ſetting the mark 
| appointed by the a& of parliament; but a falſe indorſement does 
not ſignify that. The mark appointed is, the writing of the name 
of the party who paid it in; but a falſe indorſement does not import 
that: and then if it be ſo, there is no fraud in making a falſe in- 
dorſement, becauſe it is not the mark appointed by the at. An 
indorſement is only the writing upon the back of any thing, which 
was complete before; but does not imply a ſigning. As in cafe 
| of a bond, as the old practice was to make them in parchment, 
and to write the condition upon the back; when the party came 
and prayed oyer of it, petit auditum ſcripti oblig atorii praedicti, 
petit etiam auditum indor ſamenti; and yet the name of the party 
is not ſet to the condition: and therefore the word indorſement may 
be true, though no perſon put any name upon the bill : and then it 
might be falſly indorſed, and yet not have the ſign required by law. 
In fact, if the name of any body had been ſet to the bill, that had 
been material, 5 | | 
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Objection : Since it is laid as if received for cuſtoms, that makes 
it apparent what the indorſement was. Anſwer : That the [as if], 
no body can underſtand what it means. | 


: Odjection: It is a falſity, and therefore puniſhable, - Anſwer : 


IN If it does not tend to the deceipt of any one, it is no crime. And 
en it could not deceive any one here, becauſe it is not the fign. I. 
x cannot imagine why this word indorſement was uſed, ſince there 


is not any ſuch word in the act of parliament. Ope cannot make 


it good, but by argument or inference ; and argumentative infor- Arg»menta- 
tive informa» 


mations are ill, for that very reaſon, becauſe all charges ought to giors are ill. 
ele be ſſ un preciſely in pleading. It ought to have been laid, that 
iet, the \\cfendants ſet the name of ſuch a one to the bill, ubi revera 
” no ſuch perſon ſet his name to the bill; or bi revera there was 


not any ſuch perſon, If it had been ſo, the information had 
been good, and had charged the defendants with a manifeſt cheat. 


a” - | Suppoſ 
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| Quaſs. 


name of ſome body 


W 


Suppoſe that the indorſement had been, as if they had been re- 
ceived for cuſtoms, yet that would not have been good, to lay it 
with an ac i. As in caſe of an information or indictment for 
forgery, it would not be good to ſay, that the defendant forged a 
falſe deed, quaſi a conveyance of ſuch lands. So in perjury, that 
which was ſworn ought to be ſhewn, and not with a guaſ, 50 
here, it ought to have been laid, that the defendant made a falſe 
indorſement, continens, &c. according to the matter of fact, with 
which he was to be charged. ; . 


But now if we ſhould be indulgent, and contrary to all the 
rules of law intend that this falſe indorſement was the ſetting the 
to the bill; let us conſider, whether this 
would make it good. If the defendants had been receivers, or had 
had money of the King's in their hands, when they falſly indorſed 
theſe bills, how far that would have made them criminal; but 


A private per- that is not laid here. So that the caſe is no more, than that a 


| ſon makes a 
falſe indorſe- 
ment, no 


private perſon, no officer, nor having any money of the King's in 
his hands, makes a falſe indorſement upon theſe bills, Whatſo- 


crime, becauſe ever it would be in the caſe of an officer, or a man who had the 


only to the 
prejudice of 
himſelf, 


King's money in his hands, yet it cannot be a crime in him, to 
make ſuch indorſement. For firſt the bills are payable into the 
Exchequer, without any indorſement. But then ſuppoſe they are 
falſely indorſed, that will not tend to the damage of the King, but 
of the party. For ſuppoſe, bills ſhould iſſue the firſt of January, 
and they are falſely indorſed, paid into the cuſtoms the firſt of 
April, that will make appear, that they were there all the time of 
Abril until the time that he comes to pay them, and for all the 


ſaid time he ſhall loſe his intereſt, for they cannot carry intereſt 


again, until they are indorſed, paid out. And if this falſe indorſe- 


ment does not tend to the damage of the King, it cannot be a 


crime. As the caſe in Ney 99. where the obligee diminiſhed the 


ſum, it had been forgery in a ſtranger, or in the obligee if he had 


enlarged it ; but in regard that the obligee by diminiſhing the ſum 
did no damage but to himſelf, it was held not to be forgery. So 
here, the falſe indorſement in this caſe is not criminal, becauſe it 
is no t to the King, but only to the party in the loſs of his 
intereſt. | | 


Objection. It is a damage to the contractors, by making this 

bill a ſpecie-bill, Anſwer. 1. It does not appear, that there were 
any contractors. We ought to take notice, that there might be 
ſuch, becauſe the act of parliament ſays ſo, but not that there were 
ſuch in fact; and therefore if they had relied upon that, it ought 
to have been ſhewn ; becauſe we cannot take notice judicial, 
1 2 


that 
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chat there were any contractors. And if no perſon appears to be 
damnified by this falſe indorſement, we cannot judge it to be a 
crime. But ſecondly, the contractors are not obliged to change 


theſe bills, until they are paid out of the Exchequer again, which 


s not ſhewn in this caſe to have been done, nor is there any ſign 
ſhewn of their having been iſſued again; for upon their payment 
out again, the name of the payer out ought to be ſet to them with 
the day of the month; and if that had been ſhewn, then perhaps 
it might have been a crime, but yet not till then. This is ſuffi- 
cient for the firſt part of the 9 


As to the ſecond part, which relates to Burton ſingly, viz. W of 


payment of theſe bills into the Exchequer, ac / they had been 
truly indorſed; I do not well underſtand the meaning of the ex- 


theſe bills into 
the Exche- 


quer, ac fi 


preiſion. For if they had been truly indorſed, and truly paid for tay bad been 


Burten, who was caſhier of the exciſe. They might have . been 
paid by Vught, as received by him for cuſtoms; but Burton could 
not pay a bill paid for cuſtoms, in diſcharge of money received by 


have received them, and therefore it is no fraud, but a mere im- 


pertinent falſity, And it is no more a fraud, than if a man ſhould 
fell a horſe which has but one eye, inſtead of a horſe which has 


both his eyes. And fince the teller ought not to have received it, if 
he did receive it, it is his plain miſtake. 2. It is not ſaid, that he 
paid theſe bills into the Exchequer, inſtead of money of the King's 


cuſtoms, they could not have been paid into the Exchequer by wruly indorled. 


bim for exciſe; and the officers of the Exchequer ought not to 


which he had received for exciſe. We cannot intend, that he was 


an officer, becauſe he is laid to be nuper caſhier of the exciſe ; nor 
can we intend, that he had any money of the King's in his hands, 
becauſe it is not ſaid ſo; ſo that he paid it meerly as a private 
man: and the bill, notwithſtanding the falſe indorſement, is as 
good as it was before. And if it was falſely indorſed, and paid 


is a private man, he has not aggrieved any body but himſelf; fo 
that I cannot ſee, in what the offenſe conſiſts, or what it is. 


Poſſibly we might intend ſome fact, which might be a ſufficient 


foundation for an information; but in this information there is not 
one word, that looks like any ſuch fact. And therefore judgment 


ought to be arreſted. And it was arreſted accordingly. Ex rela- 
tone mri Jacob. . a 


 Davy's caſe. 


IR Bartholomew Shower moved for a prohibition, to be di- 719bibitien to 


\ / rected to the court of Chancery, in a cauſe in which the earl 
of Stamford was plaintiff and Gibbons defendant ; and it was on 


the Chancery, 
to ly u ſe 
quell ration. 


Show. Parl. 
behalf Caf. 63. Arg. 
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behalf of Davy, who was purchaſer under Gibbons, whoſe lands 
were ſeiſed upon a ſequeſtration, for levying ſo much money #5 
creed againſt Gibbons upon account there. And he founded his 
motion upon this, that the court of Chancery has not any juriſ. 
diction but in perſonal matters; and therefore this ſequeſtration 
affecting land, and binding the intereſt of it, is againſt magna 
charta. But the only proceſs which they can iſſue there, is apainſt 
the perſon. And though, where by reaſon of ſome truſt the title 
of land comes in queſtion, and therefore the Chancery, to com 

an execution of the truſt in performance of their decrees have 

uſed to ſequeſter the lands, which was the firſt original of this 


proceſs; yet there is no colour for it, when the original cauſe of | 


ſuit is a mere perſonal duty. 


Holt chief juſtice. It is Davy, for whom you make this mo- 
tion, and therefore you are not proper to have a prohibition for 
him; but if he be turned out of poſſeſſion, he ought to bring his 
action at common law. For the link are ſequeſtred as the lands 
of Gibbons, and it is but his ſuggeſtion, that they belong to him; 
and he would have a prohibition, becauſe he has made application 
to the court, and they will not relieve him. If you make a mo- 


tion for Gibbons, it will be another queſtion ; but as to Day, be 


cannot have a prohibition, Ex relatione m'ri Jacob. 


Bringar ver/. Allanſon. 


Seire facias in IN ſcire facias againſt the defendant as bail, &c. the defendant 
bac parte. 1 demurs. And Mr. Cartbew took exceptions to the ſcire /a- 
©3"3* cas. 1, That it was in bac parte, where it ought to be in ee 
parte. But per Holt chief juſtice, in caſe of a ſcrre facias againſt 
bail hac parte is the moſt proper. 2. Exc. That it does not 3 
r in the ſcire facias, where the court was at the time of 
Want of ſhew-judgment;; which ought to be ſhewn, becauſe it is an ambulatory 
ing where the court; and if it be not ſhewn, one cannot know, to what place 
© bas fores, ile ought to ſend a certiorari, 27 Hen. 6. 10. b. 3 Oo. 5% 
| Ni. 227. But Holt chief juſtice faid, that he always thought 
that exception very flight, viz. to ſay that one does not know 
where the court is, but it has been held cauſe of demurrer in both 
old and new books. But yet it is but form, and therefore ſhould 
have been ſhewn as cauſe of demurrer. Judgment for the plaintiff. 
Ex relatione m'ri Jacob. eas 
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N an; action, upon ſeveral: promiſes againſt the deſendant as exeeu- 8. C. 1 Salk. 
tot to N &. he being an attorney, the defendant pleaded his 


ou 


Da | 
rilegs in abatements. Phe plaintiff demurred. Sir Bartholomioes? 1 

| Shower: for the defendant aids that an executor attorney being plain- Attorney ſued = 
titt has no reaſon to have his priuilege 3 but it ſeems otherwiſe, where®s 1 
he is defendant:;. for there it ſeems: to be. as reaſonable, as when he 1 privilege. 
is ſued in his. own: right. Broderick for the plaintiff. Gage's caſe, Hob. 139. 
Eb. 177: is expreſs in point to the contrary. Net chief juſtice. 

His privilege extends only to actions in his own right.” All the au- 

tholities ate ſo, and: it has been often held fo. Reſpondes oufter niß, 


n r is OS. . ACS ad — 


. Deſborough uh, Kelby... - 
3 P upon a judgment in af/umpfit, where the plaintiff de- No time nor 
Hy 


clared upon ſeveral promiſes; and in the count upon the in- Place. 
fimul on no time was laid when; nor place where, the ac- 
count was made between them. Holt chief juſtice. It is the ſame 
thing, as if a man ſhould declare, that at Gombridge the defendant 
was indebted to him for goods ſold, and not ſay where they were 
hold; it ought: to, be, adtunc et ibidem venditis. The judgment 
ought to be reverſed. Ex relatione mri Jacob. 1 1 
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| Doyley, wer/. Burten- 


EBT upon bond conditioned) to\. perform an award. 'Fhe 

/ defendant: pleaded, no award made. Fhe plaintiff replied, 
and ſhewed the award, and aſſigned a breach, Go. © The: defendant 
dmurced, And Mr. Eyre took exceptions to the award. 1. Fhat 
tac award did not purſue the ſubmiſſion; for the ſubmiſſion! was 
that it hould. be ready to be delivered at Laden z arid the pleading Ready to be 
as, that the arbitrators; made the award at Weſtminſter ready to l ered at 
delivered at Lenden, like the caſe in 2 Cro: 577, Hal chief 191i; 17. 
Juſtice, If it be made, it is ready to be delivered; and therefore if 
\rcady to be delivered] had been omitted, it had been well enough. 
The alleging the award to be de et ſuper pruemiſſi ſupplies all The alteging 
«ments. 2. Exception, That the arbitrators had awarded the egg io 
bonds of ſubmiſſion to be ſurrendered, which exceeded their autho - i ja... 
ty. Halt chief juſtice. As to that; it is void; for they could »i/i ſupplies 
award any thing d 5 * ; and-if as this caſe is, _ e 
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had awarded general releaſes to have been given after the deliver 


of the bonds of ſubmiſſion; the award had been bad, becauſe A 


would not have been mutual; in regard that the releaſes would 
have been given after the performance of an act, which they had 


not had power to award that the defendant ſhould do; and Conſe- 


quently it is void; and ſo it ſhould never be done, and fo nothing 


to be done on the part of the plaintiff to the defendant, but only | 


the defendant ſhould pay money to the plaintiff 3. Exception. 
That the plaintiff does not aver, that he was ready at the place, 


to receive the money. Holt. There is no need, becauſe the deſen- 


Prohibition 


for citing out 


op care) words of the 23 Hen. 8. cap. 9. are general, viz, that a man ſhall 


252. 


dant ought to do the firſt act, and therefore if he does not come 
and tender the money, though the plaintiff be not there to receive 
it, the bond will be forfeited. 4. Exception. That the award 23 
to the general releaſes is uncertain, viz. that they ſhould execute 
mutual general releaſes according to the extent of the ſubmiſſion, 


Holt chief juſtice. The ſubmiſſion is ſpecial, of all controverſies 


between the plaintiff and defendant as adminiſtrator, Sc. ſo that 


that explains the generality of the award. Judgment for the plain- 
tiff. Ex relatione miri Tacos. . 


Machin ver/. Moulton. Ante 4 52. 


HE plaintiff declared in attachment upon the prohibition, 


Sc. And Mr. Broderick argued for the defendant, that the 
not be cited out of the dioceſe or peculiar, where he ſhall be 


dwelling ; but that reſtraint ought to be limited to ſuch caſes only, 


where the juriſdiction, within which the party dwells, hath conu- 


ſance of the cauſe, for which the party is cited out of the dioceſe: 


for if it were otherwiſe, the ſubſtraction of tithes in this caſe 
would be diſpuniſhable. A dioceſe is a juriſdiction, and not the 
deſcription of a place as terminated by metes and bounds, And 
therefore in this caſe the party cannot be ſaid to be cited out of 
his dioceſe, becauſe no remedy could be had againſt him there; and 
therefore as to that he is not within the dioceſe. This notion ap- 
pears by the caſes in 1 Roll. Rep. 328. Cro. Car. 27. 13 C. 4. 
So if a Nen is in two dioceſes, and a man who dwells in one 
of the dioceſes in the peculiar, is cited to the court of the peculiar 
held in the other dioceſe; that is not a citing out of the dioceſe, 
becauſe it is within the peculiar. 1 Roll. Rep. 329. Therefore 
fince in this caſe the tithes aroſe within the dioceſe of York, he l 
not cited out of the juriſdiction, nor conſequently out of the 
dioceſe. For by the ſtatute of 32 Hen. 8. cap. 7. the ſubſtraction 
of tithes is made local; for by the words of the act the party 
offending ſhall and may be cited before the eccleſiaſtical judge oo 
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is a ſuggeſtion for a prohibition, for ing before the 
"_ hop, | . the cauſe was tranſmitted by letters of requeſt; 


the place, where fuch wrong (hall be done. In Winch. Entr. 570. 


becauſe by the ſtatute 5 & 6 Edu. 6. cap. 4. proceeding againſt 


| brawlers in churches and church- yards is limited to be before the 


Jinary of the place, where the offenſe ſhall be done. The caſe 
in 1 Kb, 481; is a caſe in point. And in the caſe of 2 Roll. Rep. 


ia caſe in 3 Mod. 211. where it is held, that a taxation in another 


dioceſe is local, and will ſubje& a man to be cited there (it is ſaid 


by inference) much more will tithes ſubject a man, for they will 


make a man an inhabitant to many purpoſes. Jenner ſerjeant e 
contra for the plaintiff. The words of the act are expreſs for the 


prohibition, and ſuit for tithes is mentioned in the preamble. And 


there is an opinion in point 2 Brounl. 28. confirming the generality 


of the words of the act; and there is no authority againſt it. There 
is alſo a caſe of a legacy in 2 Brownl, 12, and for words 191. [But 


of perſonal things there is no doubt.) It is a rule in the canon 


law, that forum ſequitur reum, And the caſes in 1 Roll, Rep, 328, 
and 1 Cro. 97. are ſtrong caſes for the plaintiff. | 


The court awarded a conſultation ; becauſe by the ſtatute of 


32 Hen. 8. cap. 7. ſet. 2. the ſuit for with-holding of tithes in ex- 


_ preſs words is appointed to be before the ordinary of the place 


where the wrong was done. But if it had been in another caſe, it 
had been within the 23 Hen. 8. cap. 9. and the prohibition ſhould 
have continued, ' Sram 


Epiſcopus galiſbury ver Philips. 
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E upon a judgment in quare impedit after verdict for the 8. c. S.. 


plaintiff. Curth, 505 
= . f 3 ; S. bt 12 Mod. 
The plaintiff declares, that A. and B. were jointenants of the 2 1 


advowſon of the church in groſs; and being jointly ſeiſed, by in- 
d ſtand ſeiſed of that War comp. 


Incumb. 8vo. : 


denture between them agreed, that they ſhou 
adrowſon in common, and preſent ſeverally by turns; and lays ſe- 


| Veral preſentations by each of them; and the plaintiff claims as 


executor to his father, the aſſignee of one of the ſaid parties, for a 


came to him by lapſe. The plaintiff replies, and ſhews that he 
m_ Sims within ſix months, and the biſhop refuſed him. 

he biſhop rejoins, and confefles the preſentation, and that the 
clerk came to him, and that he gave him time to prepare for his 


examination for three days, and that the clerk went away, and ne- 


ver 


117. Cap. 8. 


| Giſturbance in the time of the father. The biſhop pleaded, that it 
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plaintiff in error, aſſigned a variance between the 


5 


The writ ws declaration, The original. was, fracſentare ad ech, ge Stout 
bert. But 


to preſent to | 


checount was, 2. Exception, It, appears, that the plaintiff has not any title, For 


T indemturs, /. ffrarars bat 3, Only gow." way of con. 


Fitzherbert. nant ; for if it was, in, caſe © 


covenant to diſtinct rights to, praſent, in the ſercral turns. But if this ſhould 

tand ſeiſed, s not make a good partition, the queſtion is, if one of them preſents, 

preſent to the | 
advowſon by and the biſhop does not refuſe his clerk for that reaſon, but refuſes 


turns. him obſtinately without any cauſe, and a quare impedit is brought, 


matter, that there were no authorities in the books which warrant 
this caſe; he ſaid, that by Weſim. 2. cap. 5. if divers perſons, 


claiming, an adyowſon, make compoſition upon record, to preſent 


by turns. and this compoſition is executed by preſentation by one 
of the parties, the other may haye a ſczre facias upon this agrec- 
ment, being upon record; and he, is not put to his quare impedt ; 
and that not only in a caſe of a; diſturbance by one who, was, paſty 
to the agreement, but by. a ſtranger. And that ſtatute, does not 
extend only to privies in blood, but alſo as 2 I. 362. fays, 40 
ſtrangers alſo, which muſt be of tenants in common. In 28 Hen, 
8. Drier 29. pl. 194. if tenants in common of an advowſon make 
compoſition to preſent. by turns, and that is executed of all put. 
ties, in a guare impedit brought by any of them they have no need 


to make mention of the compoſition ; which ſhews, that by a, 
2 ” 5 com- 
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intereſt veſts in each of them, to preſent alternately. The only 


difference is, that in cafe of coparceners, they being privies in 
blood, the partition may be by parol ; but between tenants in com- 


mon it muſt be by deed. © Fit. nat. by. 62. d. f. II Hen. 4. 3.6. 


And in Co. Entr. 496. 6. grantee of a next avoidance, by a man 


| who was ſo to preſent by turns, declares in quare impedit poſitively 


upon his grant, that he was poſſeftonatus de advocatione ecclefiae 
praediffae pro prima ef proxima vacatione ejuſdem. And in Fitzh. 
nat. br, 62. a. there is a ſtronger caſe, where a manor with an 


adyowfon appendant deſcended to two coparceners, and they made 


partition of the demeſnes, and to preſent ſeverally by turns to the 
church ; this was a good partition, and the advowſon was appen-. 
dant at one turn to one part of the demeſnes, and at the other to 
the other. | Tos 


Mr. Carthew cited a caſe in 2 Mad. 9y. to the contrary. To 
which Holt chief juſtice in ira ſaid, that no books ought to be 
cited at the bar, but thoſe which were licenced by the judges. 
Judgment was affirmed, Ex relatione miri Jacob. | 


Rex ver/. Higginſon. 


A* information was preferred againſt the defendant for main- Caſe B. K. 


tenance contra formam ſlatut. The maintenance was laid in 
Chefler. And upon not guilty pleaded, the record was ſent to 


nentes et embraceatores necnon illegitimas emptiones -titulorum. And 
the defendant upon the trial was found guilty. Mr, Northey moved 
in arreſt of judgment, that the judge who tried the cauſe, had not 

any authority; for the information is general, contra formam flatut. 
and the mittimus is confined to an information upon 32 Hen. 8. 
cap, 9. theſe words in the mittimus being the very words in the 
title of the act of Henry VIII. and ſo he had not authority to try 
any information upon all the laws againſt maintenance in general, 
And for this exception the verdict was ſet aſide. For fer Holt 
chief juſtice, though an action will lic upon this ſtatute, as appears 


30. 735. Raft. Entr. 430. yet the queſtion is, if where there are 


ſeveral ſtatutes, which inflict ſeveral diſtin& penalties upon mainy 
tuners of ſuits, &c. and an information for maintenance concludes 
generally, as in the preſent caſe, it is not -a good deſcription of ſuch 
information, that it is an information againſt one of the ſaid ſtatutes 
in particular, For this information is not only againſt the ſtatute 
cap. 9. but alſo againſt Artic. ſuper chart. cap. 1 bk 
G X an 


compoſition the inheritahes and right is ſevered, and a ſeparate = 


1 5 e n eween the in - 
be tried in Cheſter by mittimus; and the mittimus was, in informa- formation and 


tion for maintenance contra formam flatuti fact. contra manute- *ittimus. 
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and 1 Ric. 2. cap. 4. and all the other ſtatutes. And thereſon 


the information being general upon any other ſtatute, the mi. 


S. C. 1 Salk. 
128. 
Carth. 509. 
Drawing a 
bill of ex- 
change is an 
actual pro- 
miſe. 

1 Vent. 152, 
153. 
1 Lev. 280. 
1 Vent. 27, 


. 
1 Mod 14. 
Cro. Jac. 44 
Comb. 32. 
Vide Hard. 
436. 
Hob. 180. 

2 Keb. 695. 
Winch 24. 

1 Cro. 302. 


timus is not good, which reſtrains it to the ſtatute of Henry VII l 
only; but it is a variance from the record, with which it ought 
to agree. And therefore it ought to be tried again. Ex relatime 

mri Jacob. „„ 


Starke ver. Cheeſeman. 


IN an action upon the caſe upon a bill of exchange the plainif 
in his declaration declared upon a bill of exchange, and that he 


offered it to the perſon upon whom it was drawn, and he refuſed to 


pay it, per quod the firſt drawer. devenit onerabilis per conſuetuti. 
nem, &c. and there was an indebitatus aſſumpſit, and a | 
meruit, in the declaration. Judgment by default, and a writ of 
inquiry of damages, and intire damages given. And now it was 


moved in arreſt of judgment, that as the matter ſtood upon the 


firſt count, this action was founded upon a deceipt, the bill not 
being paid according to the warranty, every one who draws a bill, 
warranting the payment of it ; and therefore being in the nature of 
an action for a deceipt, which is a fort, it cannot be joined with 
an aſſumpſit which is founded upon a contract; and therefore for 
want of laying an expreſs promiſe it was ill, intire damages being 
given. Northey ſaid, that the action was founded upon the cu- 
ſtom, and that the obligation aroſe by that, and therefore the acti- 
on is maintainable without ſhewing a promiſe. C. Car. 302. A 
declaration upon a bill of exchange without ſhewing any promiſe, 


and the roll is ſo. 2. This ſounds all in contract, for the cuſtom 


raiſes a promiſe in law, that the drawer will pay the money, if the 


| perſon, upon whom it was drawn, refuſes to pay it. And 2 Cr. 


307. ſays, that if a merchant accepts a bill, it has by the cuſtom 
the force of a promiſe, to compel him to pay the money. Hit 
chief juſtice at the beginning ſeemed to agree with the objection, 
and ſaid, that he who draws the bill warrants the payment of i, 
and if he does not, it is a deceipt, and one may have an action up- 
on it; but then they ought not to join it with an action upon 2 
promiſe. That is the reaſon of the caſe of Sir John Dallen and 
Janſon, Mich. 7 Will. 3. B. R. Ante, 58. In the time of 2 C.. 
they were not arrived at this way of declaring upon bills of en- 
change. Gould juſtice cited 1 Sid. 306. that if a man brings of- 


ſumpfit for the arrears of an account, where the action formed is 


debt; he ought to lay an expreſs promiſe, to maintain the action. 


Holt ſaid, that the notion of promiſes in law was a metaphyſical 


notion, for the law makes no promiſe, but where there is a pro- 


miſo of the party. Afterwards in this term judgment was 59 
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for the plaintiff, becauſe the drawing of the bill was an actual pro- 
miſe. Ex relatione mri Jacob. | 


Epiſcopus St. David ver/. Lucy. Ante, 447. 


PFs the ſuit againſt the biſhop of St. Davids before the 


archbiſhop, he appealed to the delegates; and pending his 
appeal, he moved in B. R. Paſch. eleventh of this King, for a pro- 
hibition to be directed to the delegates upon divers ſuggeſtions, which 
prohibition was denied. | See before, 4.51 ] After which the com- 


miſſioners delegates over- ruled his appeal, and the archbiſhop pro- 


| nounced ſentence of deprivation againſt him; from which ſen- 


tence he appealed to the commiſſioners delegates; and ſeeing that 
they were of opinion to affirm the ſentence, he moved by his coun- 
{el for a prohibition now to be granted by this court to the com- 
miſſioners delegates, to ſtay their proceedings in the appeal from 
the ſentence of the archbiſhop; upon a ſuggeſtion, 1. That by the 


counſel for the prohibition argued, that the archbiſhop had not any 
authority over his ſuffragan biſhops ; that the biſhops are lords of 
parliament, and fo peers to the archbiſhop, and therefore he could 
not have authority over them, quia par in parem non agit ; that 
there are no inſtances of ſuch proceedings, nor hath this point 
been determined in our books; and therefore being a matter of 
preat conſequence, it ought to be ſettled by mature deliberation. 
That the deprivations of biſhops,, which have 'been heretofore, have 


act of parliament ; and therefore by Littleton's rule, if ſuch a thing 
might have been done, it ſhould be intended, that it would have 
been put in practice before this time. That though the archbiſhop 
may viſit and cenſure the biſhops; yet it does not follow, that he 


power as a neceſſary conſequence. That the law has provided for 
the temporalties, as 14 Edi. 3. cap. 3. that their temporalties ſhall 
not be ſeiſed into the King's hands but upon lawful cauſe, and 
judgment thereupon given according to the law of the land ; and 
25 Edw. 3. cap. 6. that their temporalties ſhall not be ſeiſed for a 


bihop of Durham, in kyley's placita parhamentaria 135. there is a 
iſtintion made between their temporal ſtate and their ecclefiaſti- 
ci; and. the archbiſhops have no authority over them as to their 
temporal ſtate ; and therefore ſince this ſentence of deprivation takes 
way their temporalties from them, over which they have no juriſ- 
dchon, the King's Bench will grant a prohibition, to examine in- 

| . | to 


An archbiſhop 

may deprive a 

ſuffragan bi- 

ſhop. 
Shaw, Par. 
Law, cap. 10. 
10. 


canon law the archbiſhop alone could not deprive a biſhop. And, 
2. That the delegates refuſed to admit his allegations, and the 


Deprivations 


been by the ecclefiaſtical commiſſion, or in convocation, or by of biſhops. 


can deprive; becauſe deprivation does not follow the viſitatorial 


contempt; and that in the cafe of the archbiſhop of York and the 
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to the juriſdiction of the archbiſhop, to the end that if he has gat 
ſuch juriſdiction, the biſhop may not be deprived of his tempo- 
ralties. Another objection was made, that the ſame commit. 
oners, who were in the commiſſion of delegates upbn the appeal 
propter gravamen, were commiſſioners in the commiſſion upon the 
appeal to the merits, where the whole matter, as well the gra N 
en as the reſt of the cauſe, might be urged, and fo they would 
be judges in the ſame cauſe, which they had determined againſt 
the biſhop upon the former appeal, which was unreaſonable. Þ 1 
contra, it was argued by the Attorney General and the other eoun- 
ſel for the promoter againſt the prohibition, , That the luggeſtion 
for the prohibition was founded only upon the canon law, and. not 
upon the common law or any act of parliament ; and therefarg i;. 
ry proper before the delegates upon the appeal, but not any ground 
for a prohibition, And as to the objection, that the biſhop i a 
lord of parliament, that is only in reſpect that he holds his tempo- 
ralties by barony, which temporalties are annexed to his biſhoprick, 
and therefore being deprived of the biſhoprick, he will in conle- 
\ quence be deprived of the temporalties, and of his ſeat in pala 
ment. There is not any other juriſdiction for ſuch purpale, for 
the convocation is more l a legiſlative than an executive 
authority. If the archbiſhop has no ſuch authority, what 1s the 
meaning of the exception in 23 Hen. 8. cap. g. that biſhops. may 
be cited out of their dioceſe? The act as to clergymen in. g& 
neral was reaſonable, becauſe there is a juriſdiction within the dio 
ceſe, to which they are ſubject; but the exception was of necell 
in caſe of biſhops, becauſe they were not ſubject to any other i 
riſdiction than that of the archbiſhop. Before the ſtatute. of 17 
Car. 1. cap. 11. which took away the High Commiſſion Count, 
which ſtatute is ſince confirmed by 13 Car. 2. cap. 12, they pro- 
ceeded before the commiſſioners appointed by virtue of the pawer 
given to the queen by 1 Elix. cap. 1. and the biſhops were deprived 
by them, becauſe it was a more expeditious way of proceeding; 
but now by the ſaid acts the old juriſdiction is Hor as it Ws 
upon 26 Hen. 8. cap. 1. Alſo upon 29 Car. 2. cap. . which 
takes away the writ de haeretico comburendo, there is a ſaving ir 
the juriſdiction of archbiſhops and biſhops, &c. +448 


* 


«+ 


_ Wright King's ſerjeant of the ſame fide urged, that a power of 
deprivation was incident to the viſitatorial power, d the caſe in 


8 


Ryley 186. Admitting the power of the archbiſhop in ſpiritual 
caſcs, it muſt follow of conſequence, that he has a power of de 


privation ; becauſe deprivation is the puniſhment proper for owe 
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This 1 matter was moved ſeveral times at the. bar. And the whole 
Court was of opinion, that the prohibition ſhould not be granted. 
And as to the authority of the archbiſhop, Holt chief juſtice ſaid, | 
chat there are archbiſhops, who have authority over their ſuffragan arcbitops. | 
L*piſhops; and there are primates, who are ſuperior to them. The wy 
nachbiſhop of Spaiata ſays in his book, that an archbiſhop has the 
fame authority over his ſuffragan biſhops, that the biſhop has over 
his inferior clergy ; and though there may be a co-ordination jure 
diving, yet there is a ſubordination jure ecclefiaſtico qua humano ; not 
of neceſſity from the nature of their offices, but for convenience. 
| And for what other purpoſe have archbiſhops been inſtituted by 
eccleſiaſtical conſtitutions? The power of an archbiſhop was very 
great here in England anciently ; the ſame juriſdiction of ſupremacy 
as the patriarchs of Conſtanti nopie, &c. The pope uſed to call 
bim, alterius orbis papam, and he exerciſed the ſame juriſdiction 
| with him Theodore, who was archbiſhop ſoon after the firſt con- 
Kitutiorf, not more than the fourth, fifth, or ſixth, of St. Auſtin, 
deprived inifred biſhop of York, for the ſaid ſee was not then 
metropolitical, but ſubject to the archbiſhop of Canterbury; and 
yet at the ſame time there was a council held; and Beda commends 
Theodore for it. But afterwards in the time of Henry I. and King 
Stephen, the pope uſurped the authority of the archbiſhops; in 
| | exchange for which they became /egatz nati of the pope. See for 
this Roger Tworſden de ſchiſmate ; and that is the reaſon why this 
practice cannot be found to have been put in uſe for ſo long time; 
| -for when the archbiſhop had diveſted himſelf of his ſupremacy, and 
the had gained all his juriſdiction, the biſhops being created 
by or pope, and conſequently having better intereſt at Rome, at 
leaſt as good as the archbiſhop, it was in vain to intermeddle. And 
if there are any inſtances found, of biſhops who were deprived in 
| the faid time, it was where the archbiſhop had more intereſt with 
his holineſs, and ſo the biſhop perceiving it acquieſced. But at 
this day by the act of Henry 8. this juriſdiction is reſtored. It was 
always admitted, that the archbiſhop had metropolitical juriſdiction, 
and the biſhops ſwear canonical obedience to him; and where there 
82 Viſitatorial power, there is no reaſon. to queſtion the power of 
deprivation ; for the ſame ſuperiority, which gives him power to 
pals eccleſiaſtical cenſures upon the biſhops, will give him power 
to deprive, it being only a different degree of puniſhment for a 
Gfferent degree of offenſe. This appears upon the ſtatutes 26 
Hen, 8. cop. 1. and 1 Eliz. cap. 1. where notwithſtanding that 
| 8 not one word of deprivation, but only to viſit, repreſs, 
redreſs, reform, correct, and amend; yet they have been con- 
Arved to give a power of deprivation. And by virtue of the 
a6 Hen, 8. cap. 1. Bonner was A Dr. Burnett the 5 
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of Saliſbury in his book of the reformation believes that Bower 
was deprived becauſe. he had accepted letters patent of Henry 8. 


Biſhop for life to be biſhop ; but that cannot be a legal reaſon, for he being bi- 
accepts letters ſhop before for his life, acceptance of a patent durante bene- 


patent duriog 


pleaſure, 


placito could not determine it. So the high commiſſioners, 

virtue of the act of 1 Eliz. cap. 1. deprived ; and yet there is not 
one word of deprivation in the ſaid act, but only viſit, &c, 28 
in the ſaid act of 26 Hen. 8. And the reaſon, that it is an inhe- 
rent prerogative in the King, is but an additional reaſon ; for it is 


0 plain, that before the ſtatute of Elizabeth the King could not have 


granted a commiſſion for redreſſing and reforming eccleſiaſtical mat- 


ters, and therefore the power that they had proceeded from the 
ſaid act; for the King exerciſes his eccleſiaſtical ſupremacy by his 
eccleſiaſtical judges, as he exerciſes his temporal by his: tem 


judges. And he ſaid, that he did not know any — 


tatorial power in any caſe but that of an archdeacon, Which is 
a ſubordinate juriſdiction, and for informing the biſhop, and he is 
called oculos epiſcopi. But where there is an unlimited power of 
viſitation, there muſt be of conſequence a power of deprivation. 
This juriſdiction of the archbiſhop has notice taken of it in acts of 
parliament. Becauſe that the act of 16 Car. 1. cap. 11. which took 


away the high commiſſion court, was thought to have leſſened the 
- juriſdiction of archbiſhops and biſhops ; therefore it was repealed 


quoad, by 13 Car. 2. cap. 12. And the act of 29 Car. 2. cop. . 


which takes away the writ de haeretico comburendo, has a ſaving of 


the juriſdiction of the proteſtant archbiſhops and biſhops. If iſſue 


was joined (as his brother Gould juſtice well obſerved) in a real 


action upon the deprivation of a biſhop, to whom could the court 


write, unleſs to the archbiſhop? In caſe of deprivation of a par- 
ſon, the court writes to the biſhop to certify. Then if the arch- 
biſhop had ſuch authority, as it is plain he had ; by what law is he 
reſtrained? Mention is made of an old canon of Antioch, but 
that was never received in England. And if the non-uſage ſhould 
be an argument againſt it, which proceeded from a particular reaſon, 
as appears before; it would alſo be a reaſon why biſhops ſhould 
never be deprived at all, becauſe no biſhop was ever de rived from 
the time of Henry 2. until Henry 8. and no other juri diction can 
be ſhewn, to which they are ſubject: for all the ſame objections 
may be made to the power of the convocation ; for a convocation 
has no power over a peer qua peer; but the objection will not pre- 
vail, for their peerage is but acceſſory, and they have their tempo- 
ralties as they are biſhops. And in ancient times there were abbots, | 


who were lords of parliament, and yet their viſitors had power to 


deprive them. So that if any eccleſiaſtical juriſdiction is allowed 
to be over them, this objection will fail. And in fat it ſignißes 
nothing, becauſe their peerage is but grafted upon their m_— 

; | 
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ſhops. And the notion of the deprivation of biſhops by the con- 
vocation is new, and ſtarted by Sir Bartholomew Shower, and (by 
him) the convocation has not any ſuch power; and if there was 
ſuch power in the convocation, it is preſumable that care would 
have been taken in the act of Henry 8. that there ſhould be an ap- 

| from them. Farther, it ſeems by the writ de haeretico com- 
hurendo, Fitz. nat. br. 269. that what is done in convocation, is 
the a& of the archbiſhop, and only the conſent of the reſt of the 
clergy in convocation. He agreed, that the ſpiritual court has not 
any juriſdiction in caſe of freehold ; but in this caſe the freehold 
follows the perſon, being under ſuch capacity. He agreed alſo, 
that the ſpiritual court cannot examine inſtitution after the in- 
duction, ſee Hed, 15. becauſe that makes a plenarty ; and there- 
fore the declaring of inſtitution to be void, would be avoiding a 
temporal act. But theſe inſtances are not like the preſent caſe. 


The reaſon of the caſe in Ryley was plainly, becauſe the archbiſhop 
niſhed him for matter in which the biſhop of Durham ated in 
is temporal capacity as count palatine of Durham; which appears 


by the queſtions aſked, whether the gaol was the gaol of the county 
palatine, and whether it had not always been delivered by lay 
people? And (by him) to queſtion: this authority of the arch- 
biſhop, is to queſtion the very foundations of the government. 
And Gould juſtice ſaid, that in 2 Hen. 4. 10, a. where the eccle- 


ſiaſtical juriſdictions are enumerated, the account begins with arch- 


biſhops. And it appears by our books, that biſhops may be de- 


ptived for way nt ns 11 Co. 49. 6. 3 Inſt. 204. 29 Edw.}. 16. a. 


2 Hen. 4. 3. 6. And ſuch deprivation ſeems to be by the arch- 
—_— for otherwiſe to whom ſhould the court write? For 
reaſon it muſt be pleaded by whom it was done, as Bro. 
depofition, 5, The court cannot write to the convocation ; and it 
is ſtrange, if the biſhops are deprivable, that the law ſhould place 
it at ſuch a diſtance, as to refer it to the convocation, And in 
1 Rell. Abr. 882. Anſelmus archbiſhop of Canterbury is ſaid to have 
deprived ſeveral prelates. And there is no caſe, where a perſon 
hath power of viſitation, but he hath alſo power of deprivation. 
Fitz, nat. by. tit. prohibition. But when there was ſuch a ſum- 
mary way of proceeding before the high commiſſion, it is no won- 


der if ſuch a tedious proceeding before the archbiſhop was not uſed, 


But Holt chief juſtice ſaid, that though he was fully ſatisfied in his 
opinion that the archbiſhop had ſuch juriſdiction, yet he would not 
make that the ground of denying a prohibition in this caſe. The 
matter of the ſuggeſtion is, that the archbiſhop is reſtrained by 
the canon law from proceeding, &c. without affiſtance, Sc. Now ? 
it muſt be, that the court take notice that the archbiſhop by the 
common law hath metropolitical juriſdiction, and for that purpoſe 
was conſtituted ; that there are two in England, who are pri- 
mates 
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mates in their reſpective provinces ; and then they have ſufficicne 
Juriſdiction, and being the judges, but perhaps by the canon law 
they ought to take other perſons to their aſſiſtance, yet their pro- 
ceeding without ſuch aſſiſtance cannot be a ground for a prohi- 
bition. If in fact the archbiſhop extended his juriſdiction tarther 
than he could by the rules of the common law, that might be 2 
ground for a prohibition ; but where all the authority that he makes 
uſe of is no more than what the common law allows him, but 
there are ſome eccleſiaſtical canons, which reſtrain him from ex- 
erciſing the juriſdiction which he hath by the common law; that 
is matter proper for the conuſance of the delegates upon the appeal, 
but no ground to prohibit them from proceeding. And it is with- 
out precedent, to grant a prohibition to the eccleſiaſtical court, 
becauſe they proceed there contrary to the canons. And Grull 
Juſtice ſaid, that if a tortious judgment be given, that is proper 


matter for appeal, and not for prohibition. And of that opinion 


lord Hobart is expreſly. And as to the objection concerning the 


commiſſioners of the commiſſion of delegates, Halt chief juſtice 


ſaid, that they upon a ſecond appeal could not determine the gra- 
vamen at another time. And if the ſaid .objetion ſhould be al- 
lowed, where their courſe is, upon allowing the gravamen, to re- 
tain the cauſe, there the archbiſhop might make the ſame objection, 
that they were not proper perſons to be judges for the biſhop, be- 


cauſe they had determined the gravamen againſt the archbiſhop, 


and ſo they ſhould not proceed at all, it being but the reverſe of 
the ſaid objection. And he was of opinion, that being appointed 
Judges by a new commiſſion, it was well enough. And the pro- 
hibition was denied by the whole court. And Halt chief juſtice 
ordered the counſel for the biſhop to enter their ſuggeſtion upon 


record, and they would enter the reaſons of the denial of the pro- 


Motion for a 
mandamus to 
admit the al- 
legations of 
the biſhop. 


hibition. And Holt ſaid, that if the other party had inſiſted upon 
it, they could not have moved for a prohibition before their Qg- 
geſtion was entred upon the roll. Then Mr. Mountague on be- 
half of the biſhop moved the court, that they would grant a au- 


damus to the commiſſioners delegates, to admit the biſhop's alle- | 


gations. And he compared it to the caſes where they grant man- 
damus's, to compel the granting of probates of wills, and letters of 
adminiſtration. But per Holt chief juſtice, the. King's Bench can- 
not grant a mandamus to them, to compel them to proceed ac- 
cording to their law. Indeed mandamus's are grantable to compel 


probate of wills, becauſe it concerns temporal right; and to com- 


pel the grant of letters of adminiſtration, becauſe the ſtatute directs 


to whom they ſhall be granted. But in the preſent caſe a mand 


was denied. Ex relatione miri Jacob. 
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Note, that after this denial of the prohibition, the biſhop of Error upon 
5). Davids petitioned the lord chancellor Somers, to have a writ 9evial of a 
of error upon this denial of the prohibition. Who having ſome f obig. 
doubt, whether it would lie or not, referred it to the attorney 
general ; who certified his opinion, to be, that a writ of error 
would lie in this caſe. el gre which the ſuggeſtion was entred 
upon record, and the denial of the prohibition ; and the writ of 
error was granted, and the whole record brought by the chief 
'uſtice into parliament. And afterwards upon hearing of his opi- 
nion, the lords of parliament were of opinion, that a writ of error 
would not lie in this caſe. Note, that Halt chief juſtice told me, 
that if the lords had been of opinion, that the prohibition ought . 
to have been granted, he never would have granted it. 4 


Rex ver/; Chandler, 


(Handler was brought into court upon a habeas corpus, to which s. c. Cunt. 

the warrant of his commitment was returned. And upon two 507, 508. 

exceptions taken to his commitment, he was diſcharged. The; . 2 

firſt was, that it did not appear ſufficiently, that the defendant had 3 Danv. Ab. 

not ſufficient diſtreſs (he being committed upon a conviction upon 305. Fl. 6. 

the new act of deer-ſtealing) and therefore it was ill; for if he * RE 

ſufficient diſtreſs, the juſtices of peace had not any power to com- ftatuteofdeer- 

mit him to priſon ; but the warrant of commitment only recited, fen ling can- 

that Chandler of the pariſh of Hadley in the county of Middleſex mes, l he 

was convict, &c. and becauſe that he did not pay the forfeiture, hath ſuficient 

the juſtice iſſued his warrant, directed to all conſtables, &c. to re- diſtreſs. 

quire them, to levy the forfeiture by diſtreſs, &c. and that the eee 

conſtable of South Mims in the ſaid county had made return, that 1o. 1 

the defendant had no goods in Hadley, theſe are therefore, &c, S., 20 

And per Holt and Gould juſtice, the act of parliament is not pur- 6 15. & 26 

ſued, for the return of the conſtable is nothing to the purpoſe, and fat. 

Indeed a warrant is appointed by the ſtatute to be iſſued and re- 99% *+ 

turned ; but the ſtatute does not ſay, that upon the return to the 5% 381, * 

warrant, that he has not ſufficient diſtreſs, he ſhall ſuffer impriſon- 583. 

ment, Cc. but that for want of diſtreſs he ſhall ſuffer impriſon- 

ment, Cc. And therefore if there is no diftreſs, nor the pecu 

nary penalty paid, the remedy for that ceaſes, and the offender 

ought to ſuffer another puniſhment, and judgment ought to be 

given for that, and there ought to be more than a bare commit- 

ment. If the party was preſent, as in this caſe, upon the con- 

non, the juſtice ought to adjudge that he ſhould pay the money 

the act appoints, and then he. ought to detain him for two 
DS -- | days, 


* — 
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days, to diſcover if he hath ſufficient diſtreſs; and if it appears 
that he hath not, then he ought to record it, and give judgment 
that he ſhall ſuffer impriſonment, and commit him preſently, Bot 
if the party was not preſent, then he ought to proceed in this 
manner. Firſt he ought to iſſue his warrant for levying the money 
by diſtreſs, and if it appear to him by the return of the warrant, 
that there is not ſufficient diſtreſs, then he ought to record that he 
hath no diſtreſs, and therefore award that he ſhall be committed, 
&c. and upon that iſſue his warrant. But a man ought not to 
continue in priſon upon a bare recital in a warrant without any 
- adjudication. There ought to be a judicial determination where 
ſuch infamous puniſhment is to be inflicted. It is ſaid in 8 0. 
1420. 3. Dr. Bonham's caſe, that there ought to be a record made 
of it. But Turton juſtice was of opinion, that the ifluing of the 
warrant in this caſe was well enough, and ſo the commitment 


nm 


good upon the return of no diſtreſs. 2. The ſecond exception 


Copfeble of was, that the conſtable of Sourh Mims could not return a matter 
our? Mims of fact done in Hadley, becauſe it was out of his juriſdiction. And 


cannot return 


want of goods the whole court was of that opinion. For per Holt chief juſtice, if 


obe Aten a ſtatute directs a thing to be done by a conſtable, that will give 


Ae Hd. em juriſdiction over the limits of their pariſhes. So if a juſtice 


| hes row Frans of peace directs his warrant to a particular conſtable, he may exe- 
conſtable. Cute it out of his pariſh. But where a warrant is directed generally, 
to all conſtables, &c. it ſhall be taken reſpectively, to each of them 
within their ſeveral diſtricts ; and not to the conſtable of one pariſh, 
to take a diſtreſs in another pariſh. For where a precept or war- 
rant is directed to men by the name of their office, it is confined 
to the diſtricts in which they are officers. And therefore the con- 
ſtable of South Mims could not return this fact in Hadley. To all 


which Gould juſtice agreed; and he faid, that the return of the 
warrant by the conſtable of the pariſh where he lived might have | 


been ſufficient ſatisfaction to the juſtice of peace, to ground his 
adjudication upon it. Mr. Northey ſtarted an objeRion, that the 
| . conviction ought to be quaſhed, before the defendant could be diſ- 
Execution up- Charged ; for though in a writ of execution the judgment is ſhewn 
* . (which has no need to be ſhewn there) and errors appear in it, yet 
is good until the execution is good, until the judgment be reverſed. So though 
| the judgment errors appear in this conviction, &c. And alſo the court will not 


be reverſed. take notice of the conviction, becauſe it need not be ſhewn. But 


Holt chief juſtice ſaid, he doubted of that. For in Buſbels caſe in 
Vaughan, the jury were fined, becauſe they gave a verdict againſt 
evidence, and were committed in execution for it in court, wh 
was a judgment; and yet they were diſcharged in the Common 


Pleas, though the record of the conviction was not before them. | 


He ſaid, he always believed it a ſtrong objection. But they agreed 


clearly in Buſhelſ's caſe, that if it had been a conviction — 4 
| | | | v ; 


ich | 
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cerdi; they could not have diſcharged Buſbell out of execution, 
antil the judgment had been reverſed by. error, But this point was 
not afterwards moved. Ex relatione miri Faceb, 


Villers verſ. Parry and Moor, | Error C. B. 


Intr. Hit. 10& 11 Will. 3. B. R Rot. 179. 


bound themſelves in the ſum ſeverally of 2000 J. and the writ 
was to ſhew cauſe, why the ſum of 2000/7. ſhould not be levied 
upon each of them. The defendants plead, that no capras iſſued 
againſt the principal. To which the plaintiff replied, and ſhewed 
a capias. And upon demutrer judgment in the Common Pleas 
was given for the plaintiff. The demurrer was, that the plaintiff 
ought not to have execution of the two ſeveral ſums of 2000/. 
and 20001. againſt the defendants. The joinder in demurrer was, 
that he ought to have execution of the ſeveral ſums of 20001. and 


have execution againſt both defendants of the ſeveral ſums of 
2000 /. and 2000). Upon which judgment ertor was brought, 
| and aſſigned, that the court hath given an erroneous judgment in 
this, that they have given a joint judgment of 40000. againſt each 
of the defendants, where it ought to have been but for 2000/. 
againſt each of them, Againſt which it was argued by Mr. Bro- 
derick for the defendant in error, that the whole depended upon 


And (by him) there are ſeveral words, which do not import any 
determinate ſenſe, . but ought to be interpreted according to the 
company in which they are. Of this ſort is the word ſeparalia, 
and it ſignifies reſpective. And if the judgment had been, that he 
ſhould recover the reſpective ſums of 2000. and 2000), it had 
been good. It appears that each acknowledged but 20007. and 


requiring it, ſeveral interpretations ſhall be made ; and the prayer 


Latch 137. 2 Hen. 4. 13, Where in a ſcire facias againſt ſe- 
eral terretenants the ſheriff returned, that he warned them ſecur.- 
dum formam brevis; and it was adjudged, that it ſhould be taken 
reſpeQtively, becauſe the return was ſecundam . formam. brevis. So 


. 339. Gee v. Fane & ux. Yelv. 53. 1 Saund. 65, Paſcb. 
4 | | | 34 Car, 


HE plaintiff ſued a ſeire facias againſt Parry and Moor'S. C. Comb. 
bail of Sir Talbot Clerk, upon a recogniſance in which they ; 


2000. And the judgment was entred, that the plaintiff ſhould 


the interpretation of the ſeparalibus ſummis contained in the bar. 


that they ſhould be levied againſt them ſeverally. And therefore 
though the judgment be joint in the words, yet the ſubject matter 


b confined to the ſecundum formam recognitionis. Palm. 43 5. 


the prayer is ſecundum formam recognitionis, He cited alſo | 
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44 Car, 2. B. R. Ret. 386. Mich. 3 Will. & A B. R 
Rofy v. Hunt. 357. or 257. Rafy v. Hunt, And (by him) where chere is , 
Bare error in il the bare entry of the judgment, the court will reverſe 
judgment. ment of the Common Pleas, and give ſuch judgment ag 

to have given. 5 
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But the whole court were of opinion, that this was 
| Hu chief juſtice ſaid, that it was a queſtion, if it might 
Amendment. amended in the Common Pleas. To which it was anf 

Mr. Northey council for the plaintiff in error, that ſuch 
had been made in the Common Pleas, and denied.” See 
'-" I82.] But Holt ſeemed to be of opinion, that it mi 

be amended, the writ being good, and therefore this fant 5 

judgment but vitium clerici, But if the writ had been All." 
could not have been amended, becauſe the party might have had 
new writ, Upon which it is adjourned, to the intent chat appli- 
cation might be made to the Common Pleas for an amendment, 

And it being moved there, the court was divided, two judges 4 

gainſt two. And ſo the caſe was not moved afterwards in the 
King's Bench. JJ 
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Want of ad- 
tunc et ibidem 


jurat. < po | aſſigned . ä 
OY Peere Williams, and over-ruled. Among others one only 


is not ſaid in the caption, adtunc et ibidem jurat. and it may be, | 
that they were ſworn at an alehouſe, and not for the ſaid pt 

Sc. And for this he cited 1 Ventr. 16. 2 Kb. 610. 1 
26. 2 Keb. 583. But the court inclined to diſallow the ex- 
ception, becauſe it would reverſe an infinite number of 'attainders 
and judgments upon indictments. And Holt chief juſtice faid, 
that in Coventry, Lincoln, &c. the grand jury were ſworn at the 
ſefſions, from whence they came to the aſſiſes, and they infilted, 
that they were not accuſtomed to be ſworn there again; 
he held it to he an ill practice, and always for his part cauled 

them to be ſworn again at the aſſiſes. And this exception b 
moved, the court. refuſed to allow it. EO 


=O. 


„ I © Will 3. 
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3 "nkabitans, of the parllh a ee Kai; 20 Carth, 


La. FRY 8 Sa 486, 
. | 487, 501. 
n Who had been N in ideell as apprentice of one : er 8 
of the maſters of the ſaid hoſpital in the trade of hemp- 4 Mad. 1 875 


drefling,: came to the pariſh of :Clerkenwell, and there being like- = Ne 

h to become chargeable, Cc. was removed. by two juſtices to 2 Moi. _ 

Bridewell, —— Re on e But per Holt chief juſtices of 

juſtice the peace have no au to ſettle an perſon prace vave no | 

& pe" ochial place; for the ſtatute — gives them: an l | 9 
rity, extends only to the poor within pariſhes.” -Pariſhes in repu- perſons into f 
tation are within the act, but places en 10 out of the pen" "_g { 
4 And the order of the juſtices was quaſhed, ©» Pe 
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Faſter Term 
. 12 Will. 3. B. R. 1700. 
Sir John Holt Chief Juſtice. 


Fr John Turton ) . 
Nr Henry G ould Juſtices. 


* 


BY Cremer ver. Wickett. Ante 509. © 


N an action for aſſault, battery, and wounding, the defen- | 


S. C. Carth. 
5'7-, , || Gant pleaded another action depending in this court in abate- 
pot = 1 TO ment. The plaintiff replied, nul tiel recerd. And entry was 


dee Ante 254. Made, quia curia domini regis bic ſe advijare valt ſuper inſpe- 
| errone et examinatione recordi, &c. dies datus e, &c. And the 
defendant put a demurrer into the office, and refuſed to pay for 

the entry of his plea ; for which reaſon the plaintiff ſigned final 
judgment. So that the queſtion in court was, whether the demur- 

rer was regular. For if it was regular, then he ought not to pay 

for it, till the paper book was complete; but if otherwiſe, then he 

ought to pay for it before, and for want of that the plea was no 

plea, and fo judgment ought to be by default, which is final judg- 

Judgment by ment. And per Holt chief juſtice, where it is a record in the ſame 
default is final. court, it is the moſt oper and ſure method ; if it was a record in 
another court, then there ought to be a rejoinder, quod habetur tale 
recordum, &c. And if in this caſe upon ſearch it appears to the 

court, that there is ſuch record; then the entry ought to be, quia 

inſpectis recordis, &c. apparet, that there is ſuch record, ideo, &c. 

But if no ſuch record be found, then, quia inſþeftrs, &c. non in. 

venitur aliquod tale recordum, Ec. then judgment quod reſpondeat 

ulterius ought to be given, for failer of the record; and there 1s no 

need to join iſſue, where it is a record of the ſame court. The 

other method has been uſed, v/2z.+to rejoin, | habetur tale re- 
cordum ; but that is * the reaſon. of the law, for where it 

1 , ES. LS 15 


1 


ö %èœ ]̃ ‚Ü æ A . ˙— ö Ü RK üw PE oo IH 


2 


* 


* f 


4 * 


er 


— 


* 


. — 
* 


: a record of the fame court, the entry ought to be made as here. 
Dier 228. a. Or otherwiſe the plaintiff might have prayed oyer 
of the record. Then this entry being regular, the demurrer was 
irregular. But then final judgment ought not to be ſigned, but 
only qued reſpondeat ulterius ; for failer of record is not perempto- Werres 
w. But Mr. Northey for the plaintiff urged, that they might Ae e 
fnal judgment by nil dicit for want of paying for the plea, But 

„Holt chief juſtice, that is too hard, where there was a proba- 
ble queſtion, as there was in this caſe. And therefore the judg- 
ment was ſet aſide, and the plea ſtood as of the laſt term, and 
day was given to inſpect the record as of this term. Ex relatione 
m'ri Jacob. | 8 ns 


Aſhmead verſ. Ranger. 
* 18 „ OC 
Intr. Trin. 11 Will. 3. B. R. Rot. 754. Comyns 638. 
S | | S C. Comyns 
has it Rot. 75 2. | 8 
: | : S. C.12 Mod. 
Ta plaintiff brought an action of treſpaſs againſt the defen- 37% 


g * | : Rep. 68. 
dant for the breaking of his cloſe at B. and the cutting and 14 


carrying away of oaks and aſhes, &c. The defendant pleaded, Copybolder 
that the place where, &c. is a cloſe called Horn cloſe containing by a4 rang 
eight acres; and that it is, and at the time of the treſpaſs was, the wet ag 
freehold of the defendant; and that the oaks and aſhes were timber bis houſe, and 
trees there growing; and therefore he cut them down and carried ow carr 
them away, as well and lawfully he might, Cc. The plaintiff re- the lord if ue 
plies, that the place where, &c. is parcel of a meſſuage and twenty cus them. 
acres of land, which are copyhold, and parcel of the manor of, 
Cc. whereof the defendant is ſeiſed in fee; and that he granted 
them to J. S. for his life, to hold at the will of the defendant ac- 
cording to the cuſtom of the manor; and that there is a cuſtom 
within the manor, that every copyholder for life, Sc. hath uſed, 
to have all timber trees ſuper eiſdem terris cuſtumariis ſuis cre- 
ſeentes, for the reparation of their houſes, Cc. and that all the 
timber trees at the time of the treſpaſs aforeſaid, and until this time, 
growing upon the ſaid lands, were not ſufficient for the reparati- 
ons, Cc. The defendant demurred. And Hilary term laſt Mr. ra 
Nartbey for the defendant took exception to the replication, becauſe New aſign- 
1t is not, alias quam in barra, which ought to have been ſaid, ſince ment. 
the plaintiff varies from the place in the defendant's plea. But Holt 
chief juſtice held, that was well enough, it being very well con- 
litent, for the place where, Gc. may be a cloſe called Horn. cloſe 
captaining tight acres, and yet at may be parcel of a copyhold 
tenement and twenty acres. Then Mr. Earle took exception to 
the defendant's plea, becauſe-he had not given colour to the plain- 
uf, But per Holt chief juſtice, if * plaintiff replies, the * 
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Des. ul of o- of colour is waived ; but upon a general demurrer advantage mlt 
boar by have been taken of it. And now this term Mr. Northey arpiied for - 
— by general the defendant, 1. That the lord of the manor might take the tres - 
demurrer, growing upon the copyhold, if he leaves enough for reparat T 
Godb. 173. per Coke chief juſtice. And the conſtant practice is ae. . © 

cordingly through all the Weſt of England, where the lord may af. 
ſign to the copyholder enough for repairs upon other land; and 
therefore it is not material, though he did not leave the 

copyhold land. 2. The plaintiff cannot have an action of treſpal 
but an action upon the caſe. As if a man has right to eſtovers in 
a wood, and the owner cuts all the wood; he ſhall have caſe and 
not treſpaſs. Moor 546. pl. 727. 3 Cro. 629. 1 Roll, Rep, 190 
Mr. Earle e contra argued for the plaintiff, that the copyholder 
might have treſpaſs againft the lord himſelf. 2 Hen. 4. 11, 
2 Saund. 422, Noy 14. "Croſs v. Abbot, And as to the other 
point, that the lord could not cut the trees, without leaving 
© enough, he relied upon 13 Co. 67. 2 Brownl. 328. in point, H 
Aon v. Smith, 5 OY AA 


And the whole court were clear of opinion, that judgment 
ought to be given for the plaintiff; becauſe it appears, that the 
plaintiff had 5 enough to repair without theſe trees. And thet. 

fore judgment could not be given for the defendant, without 
overthrowing the caſe of Heydon v. Smith. And per Holt chief 
Juſtice, a copyholder holds the trees by copy of court-roll, as well 
as the land ; and therefore it ſeemed to him, that the lord could 
not cut the trees growing upon the copyhold. And 3 Cre, 301, 
ſays, that the copyholder may lop the trees without ſpecial cuſtom; 
which ſhews, that the copyholder has a ſpecial property in . 
And there are ſome places, where the lord compounds with "the 
copyholder for his ſpecial intereſt ; and the copyholder ſhall have 
the acorns; and if birds build their neſts, and breed TE 


ſhall have the young ones. And it is not like the caſe of a le 
of the land excepting the trees; for there the trees were never 


trees, unleſs 


they are ex. Perty of them is in the lord, yet he cannot cut them; no 
cepted by the the lord enter upon his copyholder, and cut the trees. 


. Aﬀet- 
wards error was brought upon 'this judgment in the Exchequer 
afterwards 

ſed Monday 28 April'z702: ten affirming, and 6+ 
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| | > 8.70. 1m 
Atwood very. Burr. | | : 3 
| | | Lilly's Entr, 
| A Writ of error brought upon an award of execution upon a 4. 9. 
A ſcire facias againſt the bail was quaſhed, becauſe the writ 4 328. 
was, in adjudicatione executionts judicii praedidti, &c, where it Pof 821. 
ought to have been, in adjudicatione executionis ſuper recognitionem. mr » 
Ex relatione m'ri Jacob. IR. | | be e 


feire facias 
Mois ver/: Bruerton. 
itt. Trin. 11 Will. 3, B. R. Rot. 167. 


afſu brought by the plaintiff and laid in Norfolk, the Writ of clax- 
One, the ſtatute of limitations. The plaintiff re- ed 
plied, and ſhewed a writ of clauſum fregit brought within the fix county will 

s in Suffolk, and continued there until this time, The defen- Do the 
dant demurred, And in the Common Pleas judgment was given ara” e 
for the plaintiff there, that the replication was good, and that this 4we 383, 

| writ of clauſum fregit had avoided the ſtatute of limitations. And 72. 880. | 
now upon error brought, and the general errors aſſigned, the judg- *' 
ment was reverſed. But in maintenance of the judgment 2 Ventr. 
193, 258, were cited. But per Holt chief juſtice, though this writ 
of clayſum fregit might be a ſufficient proceſs, to bring in the par- 
ty, and compel an appearance, yet it cannot be an original, to 
avoid the ſtatute of limitations. This way of proceeding is to era- 

Laue all the principles of the law. If a plaint be levied in an infe- Plaint in an 
nor court within the fix years, and then it is removed into the f er 
King's Bench by habeas corpus, and the plaintiff declares here de gat. te of oo 

wn, and the defendant pleads the ſtatute of limitations; the plain- mitations. 
tiff may teply, and ſhew the plaint in the inferior court ; and that 
vill be ſufficient to avoid the ſtatute of limitations. Ex relatione 


in Ja. 


1 be 8 309, 6 

. W 
Intr. Ty rin. 9 Will. 3. Rot. 182. eie. 

M ten of covenant was * againſt an adminiſtrator for ro he 


| e ; "jp inſt an d- 
a breach of covenant in his own time for not repairing the 1577 © of 


& premiſes. The guacre aroſe upon the declaration, it being alleged a termor fora 
Feaerally, qued us de of in praemiſſis leg icime devenit to the de- breach of co- 


venant in his 


7 B fendant; on time. 
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is, for a breach of covenant in their own time. And if the law 


' . ftrator, upon the declaration, 2 Inf. 302. The executor or ad- 


ly in covenant. And if the executor aſſigns over, waſte will lie 


cutor in the detinet for rent incurred in his own time. And therefore 
he admitted all the caſes to be law, where in actions of covenant 


| executors, and charged as ſuch; but in this caſe the defendant is 


land, and runs with it, and binds the aſſignee. 5 Co. 16. Spence, 


would be no hardſhip to the adminiſtrator, becauſe he might waive 


permiſſive waſte; except that the caſe of waſte is ſtronger, be- 


he had a mind to hear counſel of the other ſide. Ex relatione 
m'ri Jacob. Afﬀterwards this was argued twice at the chief juſtice's 


OC — 
— 


fendant; whether the adminiſtrator of a leſſee for years is not 
chargeable in his own right in this caſe for a breach of covenant in 
his own time. And Mr. Peere Williams argued for the plaintiff 
that this was a covenant which ought to be performed upon the 


caſe. Moor 399. The dean and chapter of Windſer's caſe, 50. 
24. the ſame caſe. And the aſſignee of part ſhall be chargeable 
with this - Covenant; Cra. Car. 222. W. Jones 245. Congbam v. 
King, And for the ſame reaſon an executor or adminiſtrator 
ſhall be chargeable as tenant of the land, as every other poſſeſſot 


ſhould be otherwiſe, it would be a great hardſhip to the land- 
lord; who (as is ſaid in the caſe of the dean and chapter of Mind. 
for in 5 Co.) leaſed his land at a leſs rent for this conſideration Ty 
for it may be, that the teſtator did not leave any aſſets; but that 


the term, or aſſign it over, and diſcharge himſelf, if the premiſſcs 
were in ſo 'bad a condition, as not to be worth being repaired. 
And there are many caſes which will warrant this, as 5 Co, 31. 
Hargrave's caſe. Debt againſt the adminiſtrator in the debet and 
detinet for rent incurred in the adminiſtrator's time ; which caſe is 
the ſtronger, becauſe it appeared, that the defendant was admini- 
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miniſtrator of a tenant for years ſhall be puniſhed for waſte done 
in their own time. And 1 Arderſ. 52. that the judgment for the 
damages ſhall be againſt them de bonis propriis. And there is no 
difference between permiſſive and voluntary waſte, that will in- 
fluence this caſe, becauſe this breach of covenant is in nature of 


cauſe treble damages are recoverable there, but ſingle damages on- 


againſt him in the tenuit; therefore it is not hard, to ſupport this 
action; and judgment ſhall be againſt him de bonis 4 cg Office 
of exec. 280. A man may be charged as executor barely, where he 
might be charged as aſſignee, as Allen 42. debt will lie againſt an exe- 


brought againſt executors for breaches in their own time, the judg- 
ments are de bonis teflatoris; becauſe in the ſaid caſes they are named 
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charged as aſſignee, and as aſſignee he ought to be charged de beni; 
propriis. And for theſe reaſons he prayed judgment for the plaintiff. 
And judgment was given for the plaintiff; nf, &c. becauſe no cbun- 
ſel attended for the defendant ; though Holt chief juſtice ſaid, that 


3 TE | chamber, | 


. 
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chamber, by Mr. Peere Williams, and by ſerjeant Wright for the 
3fendant ; and after mature deliberation the plaintiff had judg- 
ment. | | | 


Rex verſ. Toler. 


A A RS. Stout mother of Mrs. Sarah Stout ſued a writ of ap- g. C. Salk. 
| peal out of Chancery againſt Spencer Cowper Eſquire, coun- 176. 
ſellor at law, the youngeſt ſon of Sir William Cowper baronet, for It is moe 
the ſuppoſed murder of her daughter, in the name of an infant, gert ©: 
who was a relation to the ſaid Sarah Stout, and her heir; and be- turn a writto 
| fore the writ was returnable, procured herſelf to be admitted guar- ve no 
dian to the infant in the ſaid appeal by the lord chief juſtice Hole. 3 
After this the friends and mother of the infant, being influenced by was ſued by 
the Cowpers, went to the defendant who was underſheriff of Hert- 75 7 
firdſhire, with the infant, and demanded of him the writ of a 
peal, which the defendant delivered accordingly. And now this 
term, after the return of the writ was expired, Mr, ſerjeant Levinz 
and Mr. Carthew, being counſel with Mrs. Stout the guardian, 
made a motion in the King's Bench, to have a rule, that Toler 
ſhould return the writ. And upon a. rule made accordingly, that 
Joer ſhould ſhew cauſe, why he ſhould not return the writ, te 
whole matter appearing upon the affidavits, and that the writ was 
| burnt, and fo loſt, the queſtion was, whether the re-delivery of 

the writ by the defendant to the infant was a contempt to the 
court, And it was ſtrongly argued for the defendant, that this 
was no contempt, becauſe it was the ſuit of the infant, and the in- 
fant upon compoſition made might come into court, and difallow 
his guardians. 2 Roll. Rep. 59. Onley's caſe. And therefore if the 
infant has his writ again, it is a ſufficient excuſe for the ſheriff. 
That after the writ returned into the court, the infant may come 
and difavow the ſuit ; and the court will diſcharge the guardians. 
| Rell. Abr. 288. D. And if the infant has ſuch power over 


0 hs 


ic the ſuit, after it is begun; @ fortiori before the writ is returned. 
be. And Mr. Ward cited tome caſes, as Dalit. 77. that if the plaintiff 
e order the ſheriff, to let a man, who is in execution at his ſuit, go 
nt large, and he does fo accordingly; it is a good bar in debt for 
A the eſcape. And 3 Buiſtr. 98. Blamford v. Blamford, that if in 
1 ſuch caſe the ſheriff refuſe to let him go at large, an action of falſe - 
Ty mprifonment lies againſt him; and there the lord Coke ſays, that . 
f. the ſheriff is bound to take notice of the plaintiff. And 2 Cv. 379. 
7 Withers v. Henley to the ſame purpoſe, It was urged alſo, that 
ot the guardian was not appointed, till after the writ was ſued; fo 
it when the writ was elivered to the ſheriff” the guardian had 


. 29hing to do with it. And the practice of underſheriffs delivering 


writs 


a 


— 
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writs again to plaintiffs was well urged. But per Hylt chief juſtice 4 
there is a great difference between the re-delivery of writs to men | 
of full age plaintiffs, and to infants plaintiffs. For the law takes | 
great care . the ſuits of infants, that they ſhall not ſue, but Ur 
ſuch perſons as the court appoints, becauſe they cannot 
their own ſuits. And therefore the law will never permit ſuch 
ſons to diſpoſe of writs out of court ; who cannot proſecute a writ 
when it is returned in court. But the ſheriff has nothing to da 
but to execute the writ. And therefore when the infant came | 
demand the writ of the defendant, the re-delivery to him, when 
he has no power to diſpoſe of it, is no more than a delivery tog 
mere ſtranger, which is a contempt. And it is an inſufferably | 
. contempt, when underſheriffs by theſe practices hinder juſtice, 
Whether there was a guardian appointed or not, ſignified nothing © 
to him. If no guardian had been appointed, then upon the retum 
of the writ, if the plaintiff had been called, and no perſon had ap- 
peared, the plaintiff ought to have been nonſuit, and the defendant 
diſcharged. See Latch 178. But ſuch diſcharge had been by © 
. courſe. of law, and not in ſuch manner as this, "7 anticipation of 
the court. If the court, upon the coming in of the infant, and 
diſavowing of the ſuit, could diſcharge the guardian; yet the under- 
ſheriff. out of court has no power to do it. And in the ſaid caſe | 
is in the diſcretion of the court, and they may and ought to refule 
to ſuffer it. And a retraxit entred is error. The caſe in Rally 


H. P. C. 199. 


If the pla intiff : | . + © 
þ = _ 15 Reports is not law. Beſides, that if the plaintiff had been not» 


ter appearance ſuit after appearance, the defendant ought to be arraigned at the 


in appeal the ſuit of the King, though he had been acquitted upon the indif- 
defendant 


be arraigned * ment, and ought to have been put to plead, autrefeits acquit. I 
a the ſur of the guardian had any thing to do with the writ, it is nothing to 
the King. and the purpoſe; for the writ is the King's writ, and ought to be te 


if he was ac- 


(quit befor, turned in the court. And in the book of Edward III. an attach» 


all be put to Ment was granted againſt a ſheriff for not executing a replevin, 


= 6 There was alſo an objection, that the writ was not returned, and 
foits acguit. 


therefore the court could not take notice of it. To which Hal 
chief juſtice (aid, that the ſheriff was the officer of the court, and 
they could examine him, what writs he had returnable, here, and 
what was become of them. That it is the common practice, 
And where a writ of error is ſued out of Chancery, to remove 4 
record out of an inferior court, returnable here; if they ſue exe. 
cution afterwards, and before the return, this court will puniſh 


 Gtarkey'seale. them. And he cited the caſe of Mr. Starkey in the time of the 


lord chief juſtice Kelynge, who was ſteward of Windſor court, 
where a complaint was made againſt him, for being 
plaintiff, and bailiff; and Mr. Starkey at the bar ſaid, it did not 
concern this court ; but he was committed, for every ſuch mil- 
demeanor is inquirable here. And therefore he was of n 
1 | | 
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that this was a contempt in the defendant, and that he ought to be 
committed. 


— 


Turtn juſtice was of opinion, that this was not a contempt. 
And he relied upon the common practice of re-delivering writs to 
plaintiffs ; and aid much, to induce a belief that the defendant did 
this. ignorantly out of the ſimplicity of bis heart. * 


Cal juſtice agreed in opinion with Holt chief juſtice, that this 


was a contempt; and took the ſame diſtinction between men of full 
age and infants, as to the withdrawing of writs and ſaid that this 
ſuit by appeal was different from all other ſuits by infants, for they ſofants can 
cannot proſecute an appeal by prockein amy, though they may all R *- 
ather ſuits, but only by guardian. 27 Hen. 8. 11. 4. „„ 
Vr was committed the laſt day of the term upon the report 
pon the interrogatories, and he was bailed the next day by Mr. 
juſtice Turton at his chamber. Afterwards in the vacation before 
Trinity term a petition was preferred to Sir Nathan Wright, lately 
made lord keeper of the great ſeal of England, to have a new-writ New writ of 
of appeal granted, But upon the hearing of council on, both fides oppeal denied. 
fri hours and more by hin, aſſiſted by the lord chief juſtice 
Treby, the lord chief baron Wurd, and Mr. juſtice Powell, whom 
my lord chief juſtice Holt ſent in his place, and Sir Jebn Trevor 
the maſter of the rolls, by the unanimous opinion of all of them 
the petition was rejected. And afterwards in Trinity term next -þ 
following Toler was fined 200 marks. Upon which occaſion Holt % 
chief juſtice ſaid, he wondered that it ſhould be ſaid that an appeal | 
ban odious proſecution. He ſaid, he eſteemed it a noble remedy, Appeal a vo- 
and a badge of the rights and liberties of an Engliſhman. The ſta- die remedy. 
tute of G/cuce/ter, cap. g. has provided, that it ſhall not be abated 
ſo lightly as before it had been; but if the appellant declares the fact, 
the year, the day, the hour, the time of the King, and with what 
weapon, the appeal ſhall be maintained. And 3 Hen. 7. cap. 1. 
which gives power to proceed at the ſuit of the King within the year, 
does yet ſave the appeal to the party after acquittal. And there- 
fore ſince this remedy hath been favoured by acts of parliament, and 
tends to the ſupport of families, and is of evident neceſſity in ſome 
@les (to ſay nothing of this preſent caſe, but only that a very odd 
| method has been taken, and that too publickly avowed, for with- 
wing of this appeal) the judges ought to encourage appeals. 
The court of King's Bench, to ſhew their, reſentment, committed 
Vier to the priſon of the King's Bench for his fine, though the 
| &erk in court would have undertook. to pay it. And Holt chief 
juſtice laid to Toler, that he had not been in priſon long enough 
— 2 8 before; 
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before; and that he might now, if he pleaſed, go to Hertford, and 
make his boaſt that he had got the better of the King's Bench. 


Ex relatione miri Jacob. 
S. C. 1 Salk. 


1 


10. | . . | 2 

Treſpaſs Pitts ver/. Gainee and Foreſight. 

8 5 ; 7 | ET» 1 
88 1* an action upon the caſe the plaintiff declared, that che firſ 
pl. 123, I of October in the year of the King that now is, he wa 


All. 84 maſter of ſuch a ſhip, which ſhip lay then in Ipſwich haven loaden 
1 Ro. Abr. . , 4 i . 
x 55 with corn in quodam viagio tunc obligata ad Dantzick per ipſum the 
2 Ro. Abr. plaintiff fiendo, and that the defendants entred and ſeiſed the ſhip, 
3 65, 66. and detained her ſo long, per quod impeditus et obſtruftus fuit in 
Cro. Jac. 265, Vfagio praedicto, to his damage, &c. The defendants juſtified the 
266. ſeiſure as bailiffs to the corporation for toll, Sc. But the plea for 
Preſcription ſeveral defects in it was over-ruled ; as, 1. That a preſcription was 
1 laid in the corporation to have toll, &c, and it was not ſhewn, that 
| f this was a corporation time whereof, &c. 2. They ſaid, that they 
detained the ſhip until they were paid the toll and charges; and 
Diſtreſs. title is made wag to diſtrain for the toll, But Mr. Ward for the 
defendants did not pretend to maintain the plea; but he took ex- 
ception to the action, that it will not lie, but that the plaintiff ought 
to have brought a general action of treſpaſs. 41 Eg. 3. 24. AQion 
upon the cale againſt a miller, for that that he ought to grind his 
corn without payment of toll, he brought his corn to be ground, 
and the defendant took two buſhels of peas, &c. and it was held, 
that the plaintiff ought to have brought a general action of treſpaſs. 
He cited alſo Palm. 47. 13 Hen. 7. 26. Lane 65. and the caſes 
of Thornton and Auſtin, Hill 4 Will, & Mar. rot. 1051. C. B. 
and Paſch. 9 Will. 3. C. B. Hills v. Clerk, [See the ſaid caſes 
before, p. 18.) Mr. Hall e contra for the plaintiff ſaid, that 
in the ſaid caſes the property was in the plaintiff; but here the 11 
did not belong to the plaintiff, and he had no damage but the lo 
of his voyage. Holt chief juſtice: The plaintiff here might have 
had treſpaſs, and declared that he was poſſeſſed of a ſhip, and 
founded his action upon the poſſeſſion. But when he brings the 
action as maſter, he cannot have treſpaſs, but caſe, A baillee may 
maintain treſpaſs, but then he ought to declare upon his poſſeſſion. 
So the maſter might have done wh and the defendants could not 
fay that the ſhip was not his. But when he ſues as maſter, be can 
recover only as officer, and therefore this action is more proper. 
Then Mr. Weld for the defendant took exception, that it 1s not 
ſaid he had an intent to proſecute his voyage; for it may be, if he 
had not been detained by the defendants, 12 would not have made 
his voyage. But per Holt chief juſtice, it is enough for the 1 
I Sg 
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Gch that he had his cargo on board, and bound for ſuch a place 
for he has no need to ſay, that the wind was fair. Judgment for 
the plaintiff, Ex relatione m'ri Jacob. I 


The King againſt The mayor of Abingdon. 


Mandamus was granted, directed Tacobo Courteen majori, bal- 
livis, et omnibus principalibus burgenfibus, burgi de Abingdon, 


ters patent conſtituting them a corporation, and how by the letters 
| patent the commonalty ought to elect two out of the capital bur- 
geſſes, to be mayor for the enſuing year; and the mayor, bailiffs, 
and capital burgeſſes, ought to elect one of them; and they ſhew 
the fact, that John Selkwood and Jobn Spinnage were capital bur- 
geſſes, and elected by the commonalty; and therefore it commands 
chem, to elect one of them to be mayor; and it commands the 
mayor, to ſwear him, Sc. To which writ of mandamus they re- 
turn the act of 13 Car. 2. ſeſſ. 2. cap. 1. by which it is enacted, 
that if any perſon, after the expiration of the commiſſion there 


ſhall not have taken the facrament according to the rites bf the 
church of England within one year before ſuch his election, the 


after the twenty-fifth of March 1663 John Sellood and Jabn Spin- 
nage were elected capital burgeſſes, and that within one year before 
their election they had not received the ſacrament according to the 
rites of the church of England, per quod eleftio corum vacua deventt, 
et quod non ſunt principales burgenſes burgi praedifi, Sc. Several 
exceptions were taken to this writ, and this return ; but the prin- 
cipal of them, and thoſe which were adjudged, were theſe. 1. The 
exception to the return was, that the merits of the return, viz. 
that Selkvood and Spinnage were not capital burgeſſes, could not be 
proved by it; for though . it was true, that within twenty years 
after the twenty-fifth of March 1663 they were elected capital bur- 
peſſes, and were not qualified, yet they may have qualified them- 
ſelves, and may have been elected capital burgeſſes again ſince ; and 
if that be true, they may be capital burgeſſes at this hour; and then 
though they were not qualified when they were elected firſt, that 
is no reaſon why one of them ſhould not be elected mayor; there- 
fore they ſhould have added to the return, that they were never 
elected ſince. For anſwer to which it was ſaid, that the laſt words, 
non ſunt principales burgenſes burgi praedicti was a poſitive direct 
affirmation of itſelf, that Sellucod and Spinnage were not capital 
burgeſſes, and a ſufficient anſwer to the writ without more ſaying ; 
a general potive return is good, 1 Sid. 209, But all the court 

| | held 
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ſraeter Jobannem Sellwood et Jobannem Spinnage, reciting the let- 


mentioned, ſhall be elected into any office in a e who 


election ſhall be void; then they ſay, that within twenty years 
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held the exception good. And Holt chief juſtice ſaid, that if the 
words, et non ſunt principales, &c. had been omitted, the ſpecial 
matter in the return would not have been good and ſufficient. 
The writ ſuggeſts an election, which the court muſt intend to be 
true; and the defendants avoid it by inference, which is not con. 
cluſive. The defendants ſhew, that within twenty years after the 


twenty fifth of March 1663 Sellwood and Spinnage were elected, &. 


Returns ought 
tO be Certain, 


Ma . 
dire d ed. 


within the year before which election they had not received the 
ſacrament; which avoids the ſaid election, but does not exclude 


a ſubſequent election. Returns ought to have the moſt exact cer. 


tainty that the law approves, becauſe they cannot be traverſed, not 
hath the party the benefit of interpleading; and therefore the 
whole matter ought to be ſo certainly laid before us, to the end 
that we may judge whether the cauſe returned be ſufficient or not. 
Now if this matter had been pleaded in a bar (which is good if it 
be certain to a common intent) the plaintiff might have replied a 
ſubſequent election. And if it be fo, that that is not excluded by 
the return, the return cannot be good, becauſe it does not anſwer 
the point of the writ, vig. that they are principal burgeſſes. The 
time of the election ought to have been ſhewn, 42. that ſuch a 
time Selkvood was elected, and that within one year before, &c. 
and that he was not elected ſince. We know in fact, that ſubſe- 
quent elections have been made. Bethel] was elected ſheriff, and 
not being qualified, he received the ſacrament, and was elected 
another time. Then here the ef non ſunt principales, &c. will not 
make it good; for that is only by inference, to warrant which 
there are not ſufficient premiſſes, it being coupled to the former 
part of the ſentence by the copulative ef, | | 


Two exceptions were taken to the writ. 1. That it is ill di- 
rected; for it ought either to have been directed to the corpo- 
ration by their corporate name, or otherwiſe to the members of 
it by their natural names; for the law makes no other diſtinction 
of perſons. But it is here directed to the mayor, bail fs, and 
capital burgeſſes, who are but part of the corporation, for thc 
corporation is the mayor, bailiffs, and burgeſſes, and there 1s n0 
ſuch corporation as this. And for this exception in a mandami 


to this town of Abingdon the writ was quaſhed. T. jones 5 | 


Filt's caſe | father to the chief juſtice. } But per Halt chief ju- 
ſlice, though the caſe in nes is in point, yet it was never eſteemed 
to be law at any time ſince. And he ſaid, that he remembred 
that his brother Pemberton and Sir William Jones, who were 4 
the bar then, wondered at the reſolution, and ſo alſo did the whole 
bar. If the writ is directed to the corporation, it has been held 


good. But if it be directed to thoſe, who by the conſtitution of 


the corporation ought to do the a&, without doubt it 1s _ 
ic 
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There have been a hundred writs directed to the mayor and alder- 
men of London in caſes of acts to be done by them ſeparately; and 
that is the courſe of all mandatory writs. And wherefore muſt it 
be directed to the whole corporation, when the reſt of them do not 
ooſtruct the doing of the thing, nor have any power to execute the 
command of the court ? © v7 


P | * 


2. The ſecond exception to the writ was to that part of the Mandamus to 


- writ which commanded the mayor to ſwear Selkeved and Spinnage, TO 
5 that they ſued this too ſoon; for a mandamus ought not to go, 
5 until the officer has refuſed to do the act, and his duty; or at 
* leaſt that there was ſome perſon, who had right to have the thing ; 
e lone to them; which was not in this caſe, becauſe they were not 
d ret elected. That this was to ſue a mandamus quia timet, and 
*. ike the caſe of an original bearing fete before the cauſe of action 
t accrued. But per Holt chief juſtice, it will be well enough in 
4 this caſe, becauſe they are acts depending the one upon the other; 
Dy frſt they ought to elect him, and then the mayor ought to ſwear + 
er him. And the writ was held good, and the return diſallowed, 
he and a peremptory mandamus was granted. Ex relatione mri 
F Jab. | | 
IC, | 
ſe- : "$7 
1 Slabourne ver/zs Bengo. 
1 N ejectment the , plaintiff declared upon "two ſeveral demiſes, Fjefment, 
8 babendum tenementa praedifta, &c. by virtue whereof he en- ende 4. 
__ rel, and was poſſeſſed, guouſgue the defendant entred in tenementa, OO 3 28 
and the plaintiff expulit et amovit a ter mino ſuo praedicto inde 
4. unden fiuto, Sc. Mr. Northey moved in arreſt of judgment, 
' that 7-menta praed! va was uncertain, and therefore ill, for it did 
* not appear which. The fame of fer mino ſus praedifto inde nondum Termins fus 
Ii hut, which makes the former objection the ſtronger, becauſe it . * 
ai F complains but of one. But the court held the firſt to be well terms. 
4 enough, and that it would extend to both. And as to the other, 
3 No if it had been omitted, the declaration had been well enough, and 
00 therefore it would not hurt it. Judgment for the plaintiff, Ex re- 
55 lie m'ri Jacab. " 
f ju- x 5 ; 
med | . } 
bred , „ 
re al 5 
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Rex ver/. Newman. 


A woman can- HE defendant was indicted by the name of Elizabeth Mu- 
man alias. Juditb Hancock, for keeping a bawdy houſe, 
names. Mr. King moved to quaſh it, becauſe a woman cannot have two 
"Chriſtian names; for which reaſon in a caſe in Ney the return of 
a reſcous was quaſhed. And for this reaſon the indictment wi 
quaſhed. Ex relatione miri Jacob. | . 


Traverſe of IN debt upon a bail-bond the defendant pleaded the ſtatute f 


: 3 
3 . 23 Hen. 6. cap. 10. and ſhewed an arreſt by za wrong writ. 


upon a bail» The plaintiff replied and ſhewed | the right writ, and traverſed 
bond. the wrong writ. The dEfendant demurred. And exception was 
taken, that the plaintiff ſhould not have traverſed the wrong writ 
according to 1 Saund. 22. Bennet v. Filkins. Holt chief juſtice. 
The plaintiff has no need to traverſe the wrong writ, but only to 
reply the right writ, and rely upon that. For it may be, there 
were two Writs, and the defendant might be arreſted by virtue of 
the writ returnable die Martis, &c. and then the other writ might 
come to the ſheriff returnable die Mercurii, which coming to his 
hands, when the defendant was in cuſtody, amounts to an arreſt 
in law, and he might give a bail-bond to appear upon it; there- 
fore the traverſe is not ſo good. But the plaintiff had judgment. 
Ex relatione m'ri Jacob. | RS 


Hilliard, Ser. Cox. 


S8. C. 1 8k. A N action upon ſeveral promiſes by an adminiſtrator. The 
33 defendant craves oyer of the letters of adminiſtration, by 
398. 2 2 | > 
Debt uren Which adminiſtration appeared to have been committed to the 
imple con. plaintiff by the archdeacon of Berks, and he pleads, that at the 
TY 2 time of the death of the inteſtate, and committing of adminiſtra- 
ſon of tee tion, he was inhabiting and reſident at Oxford. The plaintiff, de- 
debtor abides. murs. And Mr, Northey took exception to the plea, becauſe the 
| defendant did not deny, nor traverſe, his reſidence in Berks within 
the peculiar, Holt chief juſtice, If the debtor has two houſes in 
ſeveral dioceſes, and at the time of the death of the debtee and, 
commiſſion of adminiſtration, is inhabitant and reſident at one 
the houſes; that will exclude the juriſdiction of the mo of the 
dioceſe, in which the other houſe ſtood. Jydgment for defer- 
dant. Ex relatione m'ri Jacob. Ss 12 


- 
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| *yoke it, before their place is ſupplied. ¶ Mr. Criſpe common ſer- 
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Rex wer, majorem Rippon. | 


Mandamus was directed to the mayor, aldermen, and com- 8. C. Salk. 
monalty of Rippon, to reſtore Sir Jonatban Jennings, to be $33: e 
alderman of Rippon. They in their return take advantage of the Iderman con- 
miſdirection, and ſhew, that they are incorporatod by another ferred by elec- 
name, viz. the mayor, burgeſſes and commonalty, but preceedent fon may be 

to the ſubſtance of their return; and they ſay, that Sir Donathan by parol. 
7-nnings on ſuch a day in open aſſembly in the town, Lbere, per- 8 ; 
ſinaliter, et debito modo, ſurrendered his office of alderman of 184 
Rippon, and declared, that he would not continue, er deſervire in 

oficio praedicto any longer, by which means the office became 

void, and they elected another in his room. Mr. Mulſo took ex- 

ception to this return, that it not being ſhewn in the return, that 

he ſurrendered by deed ; it -maſt be intended, that he ſurrendèred 

by parol, and then it will not be good; for he has a freehold in 

his office, ſince he ought to continue for his life, unleſs he be 
removed for good cauſe. And-the freehold of a thing which lies 

in grant, cannot be granted or ſurrendered without deed, 2 Roll, 

Ar. Grants. I. Ventr. 296. Co. Li. 338. 2 Rell. Rep. 20. Cro. 

Car. 198, 259. And as to the caſe of the King and Tidderly 

1 Sid. 14. he ſaid, that was only a burgeſs. Mr. Northey e con- 


tra ſaid, that ſince Sir Jonathan Jennings came in by election 


without any deed, he might ſurrender without deed. And he re- 


| lied upon 1 Sd. 14. where Hale chief baron ſaid, that it is inci- 


dent to a corporation, to take a reſignation of their members. But 
however the return poſitively affirms, that the ſurrender was de- 
bito modo; and if that is falſe, Sir Jonathan Jennings may bring 


bis action. Holt chief juſtice. If a man ſpeaks at large, that 
he will not be alderman, &c. that ſignifies nothing. But e con- 


ira, if he comes in an open aſſembly of the corporation, and * 0 
ithere reſigns his office, and declares, that he will not continue ö 

in it longer, and deſires them to accept his reſignation, and they 

accept it, and elect another in his room, it is a good reſignation. . 


Indeed if it was an office, which lay in grant by deed, there 


ought to be a deed to ſurrender it; but when they are made by 
election, the corporation may accept a ſurrender by parol before 


them, In London the aldermen ſend letters to acquaint the lord Aldermen of 


Hor and court of aldermen that they reſign z and if another be {9m refign 
tfted in their place, it is a good reſignation : indeed they may 

cant of London ſaid, that Sir Thomas Allen ſent a letter, Cc. that Sir be. 
he reſigned, his place; but before another was elected, he came and {> cle. 


Siarowed it.] And if it be a good reſignation of the office of 


* 


2 alderman 


4 
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alderman of London, why not of Rippon ? But if a deed were 
neceſſary, it, is not excluded by this return; for if there wx 2 
| R/fignavit a deed, it has no need to be ſhewn to the court; and therefor . 
good return. gnavit generally does not imply a reſignation by parol, but n. 
ther a reſignation by deed ; becauſe if there was no deed, there 
Was no reſignation ; and if there was no ſufficient reſignation (2s 
it is poſitively ſhewn in the return that there was, which is enouch 
for them to ſay) an action will lie for the falſe return. And 

therefore the return was allowed for the merits. But Mr. Mort 
took exception to the miſuomer of the corporation in the writ 
And per Holt chief juſtice, if a mandamus be directed to a corpo- 
ration as a corporation, and there is no ſuch corporation, the writ 
is ill. There may be aldermen in this corporation, and it may be 
they are not part of their corporation. But that was not adjudged, 
Mr. Mulſo in Trinity term next following came and moved for 2 
new writ of mandamus, becauſe this was wrong directed, and 
therefore they could not have an action againſt the corporation for 
the falſe return of it; and they would be bound, to take no cx. 
ception to the return, but only to intitle Sir Jonathan Jennings to 
An action fes try the right. But per Holt. chief juſtice, they may bring an action 
. P' againſt the particular perſons, who cauſed this return to be made 

ular perſons, * a . , 

who cauſe a in the name of the corporation. And ſo it was reſolved in the 
was return O-caſe of Enfield v. Hills in a mandamus directed to the city of 
andemu in Canterbury, and an action brought for a falſe return againſt the 
the name of a particular perſons, and a bill of exceptions brought, and the ex- 
corporation. ception taken, that it would not lie againſt the particular perſons, 
and over-ruled. And therefore in regard that the return was al- 
lowed upon the merits, and that Sir Jonathan Jennings is not 
without remedy, it is vexatious, to grant a new writ. And upon 
three ſeveral motions for a new writ made by Mr. Mulfo it ws 
denied. But Turton juſtice inclined to grant the writ. Ex rel- 
tione m'ri Jacob. * < 2 : 


* 
# 


Tomkin ver/. Crocker. + ? 


S. C. 1 Salk. M R. Northey moved for leave to amend a writ of error by the 
Sk wed inſtructions given to the eurſitor, which were right, for te- 
Lutw, 1211. moving a record of a judgment in curia noſtra et nuper reginde, 
Wric of enge but the writ was in cura nora; Which miſtake he prayed might 
able. be amended. For original writs are amendable. 8 Co. 156. Black- 
Ante71, amore's caſe, And (by him) the difference is, where the clerk 
e has nothing to guide him, but he makes a miſtake for want of 
0 ' "ſkill; there the court will not amend; but where his inſtructions 
guide him to avoid the miſtake, but by negligence he makes !| 
cotherwiſe - than his inſtructions warrant, it is otherwiſe, 9. 


1 | 
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and Mr. Boult oppoſed the amendment, becauſe this was a 
writ of error. For by the common law no original writ was 
amendable ; and the 8 Hen. 6. cap. 12. gives power to the juſtices, 
to amend, only in affirmance of judgments, ſo that for ſuch miſ- 
prifion of the clerk no judgment ſhall be reverſed ; which cannot 
be extended to the gmending writs. of error, becauſe the intent of 
them is to reverſe Judgments, 2, That this writ by realon of this . 
Menno Sy . 
And therefore ſuch amendment will give a New effect to this writ, | 
which is very, material in this caſe; per- 


* i 1” RP 4 bd 
for the writ of itlelf is a 
; Sig $4 b . OAT, nl «/ „ «44 dr ie [46 turned. 'whic 
ſet writ, and has no fault in it; and nothing is returned, which 


* 


; 14 , 2 0 * | * 420 of ok. * — 74 _ LAS 5 — 
ſhews a fault in it: and then their demand is, to have A, new Writ 
made, to remove a record in the time of another King, And 
3 1 wi % * — * #* F C 1 T5 0 - 3 48 19180 4 
Mr. 'Boult cited 28 Hen. 6. 13. b. where a Writ of error Was 
1 KY SSI pt = (n 3 4 1 „ . #1 8 
rected Jobammi Preſot, to remove a record Coram vobrs, omitting 
* » iis "T «a+ +4 I I. &; 6 152 1 of 3 
el my veſtris ; and upon praying to be amended, ' it Wa "refuſed. 


Mr. Northey e contra aid, that it is indifferent upon the writ, 

F las „„ 1 2 I i with -4 0 a 1 Wo 

whether the judgment Gall be affirmed or reverſed. But however 
K WIA SIT 1 2 Ini wave 4 11 

e derſtood, in affrmance of judgments upon 

the writ which is to be'amended; and therefore ſuppoſe a writ of 

error brought, and judgment of reverſal given, and a writ of ecror 

brought upon that; the amendment of the firſt writ 6f error Will 

be in affirmance of the judgment. And he ſaid, that he moved | 

Mich, 1 Will. & Mar. B. R. between Blake and Bradford for guake v. Bad- 

amendment of a writ of error, but the inſtructions in the caſe did ford. 

not warrant it; otherwiſe he conceived, that amendment 

; Ne | n te 4 4 4 4+ > » > | 

would have been granted. But per Hut ehlef juftice, no preck- 

dent can be ſhewn, where a writ of error. has been amended; 

which is a great argument, that it cannot be doe: and it is con- 

racy to the deſign of the ſtatute which was to ſupport original 

judgments, and avoid writs of error, Which tend rather to the re- 

verlal of the judgments, being ſued. for that purpoſe. And what 

Mr. Cowper ſays, is very conſiderable, that the writ is a; gc 


vrt; for the King's Bench has no authority to amend. it, becauſe 
it does not ſuit the preſent caſe; and then as the 3 
l 

.endment of 1 


0 


granted or not, the record will be removed or not, and w 
have a record before us or not, and ſo by the amen is 
we ſhall make ourſelves a commiſſion. Gould juſtice. If it cannot 
be amended by common law, it cannot be amended upon this act. 
And 1 Leon, 134. a matter which was a mere ſhp of OD erk, 
ws refuſed to be amended, becauſe it would. avoid the judgment. 
And the amendment was denied. Ex relatione ri Jacob. : | 
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Intr. Mich. 11 Will. 3. B. R. Rot. go, 


S. C. Caſesin I N indebitatus aſſumpfit brought againſt the defendant he pleadel 
| eee k an accord for 20/. with ſatisfaction made, &c. To which plea 
Junpfit, accord te plaintiff demurred ſpecially, and affigned for cauſe, that the 
pleaded does * plea amounted to the general iſſue. And it was argued for the 
on. — © plaintiff, that this matter might have been given in evidence upon 
iſſue, the general iſſue pleaded. But per Holt chief juſtice a man may 
| plead matter, which might be given in evidence upon the generil 
iſſue pleaded ; if he admits a cauſe of action in the plaintiff, and 
avoids it by matter ex pdt facto; "becauſe ſuch a plea gives colour 
to the plaintiff, as Leyſield's caſe, 10 Co. 88. is. And as in debt 
for rent a man may plead a releaſe, or may give it in evidence upon 
nil debet pleaded. The ſame law of entry and ſuſpenſion. But to 
ſay the truth, the admitting the giving payment or accord with 
ſatisfaction in evidence in indebitatus afſumphit is not proper, but it 
is only indulgence. And therefore he held the plea good. Sed 
adjournatur.. cage 3 Th, ; 


% Boiture ver. Woolrick. 


Damages un- N an action of treſpaſs quare clauſum fregit, of aſſault, battery, 
8 . 1 wounding, and of diſturbance. of him in his quiet poſſeſſion, &c. 
ſault, battery; Upon not guilty pleaded, a general verdict was given for the plain- 
woundig,and tiff, and damages under 40s. And Mr. Branthwaite moved to 
quiet poſſeſ. have full coſts, becauſe the defendant was found guilty of a wound- 
ſion. ing, and diſturbance of the wo poſſeſſion, But per Holt chief 
— * juſtice, the practice has been always otherwiſe ; and he ſaid, that 
he did not remember ſuch a motion to have been made. But 
' Gould juſtice ſaid, that he moved ſuch a motion as to the peaceable 
poſſeſſion here in the King's Bench, but it was denied him. And 

the motion here was denied  _ | ” 


Chancellor Memorandum, Saturday the twenty-/eventh of April in this term 
Somers te- «the earl of Jerſey one of the ſecretaries of flate 2? command of the 
moved. __., | And the 
King took away the great ſeal from the lord Somers. 
Seal way not diſpoſed of until Sunday the fifth of May, at 
Commiſſion- time it w0as delivered by commiſſion to the lord chief juſtice Holt, the 
es of the maſter of the rolls, the lord chief juſtice Treby, and the brd chief 
greatfeal- baron Ward. And Thurſday the twenty-firft of May Mr. fee * = 


the great ſeal, Kc. 1 
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TR come, nd root away 25 by command of the King the great 


ſeal from the commiſſioners, and the King in council delivered it to 


Sir Nathan Wright one of bis ſerjeants with the title of keeper of 


* 
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The hamlet of Spittlefields againſt the pariſh of St. An- 
drew Holbouun. 

E 0 He af 1 Iz 9 * & & 5 4 7 * K 4 . 

S. an infant born in the pariſh of Sr. Andrew was nurſed in A poor infant 
7. Spittlefields, the father died, and the mother ran away. Nei- hung by 
ther the father nor the r _ ſettlement in St. Andrew's, parih where 
but were only lodgers there. This child being become likely to it was born, f 
be chargeable to the pariſh of Spitrlefields, was removed by order une — 
of two juſtices to the pariſh of Sr. Andreu, being the place of 
its birth, Upon appeal from the ſaid order to the quarter- ſeſſions Sd" 


2 1 * 


ir was quaſhed, the juſtices being of opinion, that baſtards did not F., 
gain a 2 by their birth. And upon motion in B. R. this 


order of the ſeſſions was quaſhed, and the order of the two juſtices 
confirmed; becauſe a child ought to be maintained where it is 
born, unleſs it obtains another ſettlement. And therefore it is 
incumbent upon the pariſn where it is born, to find another place f 


ſettlement. 
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Jair John Holt Chief Juſtice. 
% John Turton Ice. 1 
* . . 7 b "7 | r Js h 
Sir Henry Gould e : 
e,, ER TE k 
Vottiggham aeg. Jennings. : 
N £je&tment :brought by the plaintiff againſt the defend þ 
upon not guilty pleaded, it was tried before Holt chief ijuſtic: i 
* at the fittings in Mzddleſex ; and upon the evidence the caſe 4 
b was thus. John Jennings being ſeiſed of the lands in que- 0 
32. .- ſtion in fee had iſſue three ſons, and being ſo ſeiſed, deviſed then : 
_ YT to Daniel his middle ſon and his heirs for ever after the death o 8 
C. and P. be- his mother, and if Daniel died without heirs, then he deviſed them e 
ing feiſed is to the right heirs of himſelf the deviſor for ever. And the queſtion 1 
deviſes them aroſe between the daughters and heirs of Jobn Jennings the eldeſt 0 
to C. and his ſon of the deviſor who were leſſors of the plaintiff, and the deri 
Heirs C die fees of Daniel Jennings defendants, whether Daniel Jenningi had 8 

| without hein, but an eſtate-tail by the will, or an eſtate in fee-ſimple? If an 

then he de- eſtate- tail, then it muſt be for the plaintiff; if fee-fimple, then for 
E the defendants. And this matter upon the trial was referred to the 
heirs. C. has chief juſtice as a point of law, who gave order that it ſhould be 1 
* 6 wh argued in court. And Mr. Northey for the plaintiff argued, thit 0 
8 it was but an eſtate-tail in Daniel Jennings; becauſe it appears, a: 
that it was deviſed to him only by a proviſion, and not abſolutely; 10 

and therefore of neceſſity the court muſt reſtrain the word beit, 
to heirs of the body of Daniel. And that this was the intent o 1 
the deviſor, appears plainly from hence, that Daniel could not di - 
without heirs general, ſo long as any heirs of the teſtator were 10 
alive ; for the heirs of the body are the only heirs, without leaving if 
| which, Daniel could die, ſo long as the deviſor had any poſte i) _ 
remaining. And this does not differ from the common caſe of : WI 


2 | deviſc 
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geviſe to a man and his heirs, and if he dies without iſſue, re- 
mainder over; for tlie reaſon why ſuch deviſe is an eſtate tail is, 
decauſe the laſt words ſhew the intent of the deviſor, what heirs 
ke intended. And the caſe of W/28b v. Heuring, Cb. Jd. 415. is 
nt; Where a min deviſes his "houſe to his fon after 
the death of his wife, and if his three daughters, and either of them 
do overlive their mother and their brother and his heirs, then to 
them for life, fethainder ober; and it was held in the fd caſe, 
that the ſon took an eſtate tail only, for the very reaſon that he 
urved in this caſe, viz. becauſe the ſort could never die without 
hers, living the daughters, if it was not heirs of his body, they 
being his collateral heirs. And in the ſaid caſe, as it is reported itt 
i Roll. Rep. 399. My lord Coke puts the cafe in 7 ion, and 
holds, that it would be an eſtate tail in the younger fon. So it is 
held 1 Roll. abr. 8 36. pl. 6. becauſe the elder fon is the heir gene- 


ral. There was a caſe Hil. 27 & 28 Car. 2. B. R. Tilley v. Col- 2 Lev. 162. 
lier, where a man ſeiſed in fee had iſſue three 


| daughters, A. B. 
and C. and deviſed his land to his wife, until his heir A. arrived at 
the age of twenty-one years, and that his heir A. ſhould pay his 
debts; and that if his heir A. died without heir, that then his heir 
B. ſhould pay his debts, &s. and the court took notice, what heir 
he meant, and held this to be an eſtate tail m 4. There is a note 
of the ſaid caſe in 3 Keb. 589. As to the caſe of Hearne v. Alen, 
Cro. Car. 57. where a man deviſed lands to his fon and his heirs, 
and if he died without heirs, then to the daughter and her heirs, 
Cc. where it was held, that the eldeſt fon took a fee, and not an 
eſtate tail; the court was divided there three againſt two; but there 
was another point flat againſt the daughter, via. the collateral war- 
ranty; and the caſe in 2 C. was not mentioned there, and there- 
fore we hope, that it ſhall not be an authority againſt the preſent 

caſe, which is agreed, 2 Co. 428, 448. 


Mr. Carthew e contra argued for the defendants, that he would 
attempt to make a diſtinction between this caſe' and the caſe of 
Webb v. Hearing, which caſe he took to be a middle caſe between 
the caſe of 19 Hen. 8. 8, 6. and the caſe of Hearn v. Allen in Cro. 
Car, which is the caſe in point. For where there is a deviſe over 
to a ſtranger, as in the caſe in Hen. 8. there the firſt deviſe has a 
fee, and the remainder over is void; and ſo where the deviſe is 
politive, as in the caſe of Hearn v. Allen, and in expreſs words, 
ac remainder over will be void. But in the caſe of Webb v. Hear- 
mg the ſon took the fee ſimple only by implication ; and there- 
fore as his eſtate was created by implication upon the conſtruction 
of the will, the ſaid eſtate may be qualified more eafily ; but the 
court will not give ſo much favour to an implication, as to over- 
row an expreſs deviſe ; and therefore theſe reſolutions may ſtand 
| . dee 
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together, and the court will be rather inclined to make fuch inter. 


the ſon, is a void clauſe, and has no operation; for it does not 


ſhould have the eſtate by implication, that makes no difference a; 
to the | gr nga ; for the only queſtion is, concerning the conſtruc. 


pretation; becauſe the clauſe which ſhould reſtrain the eſtate of 


veſt any eſtate in the right heirs by deviſe, but they are in of the 
reverſion by deſcent; and therefore it is pro tanto more hard, that 
a clauſe which is merely void, ſhould controul an expreſs deviſe. 


To which Mr. Northey for the plaintiff anſwered, that he did 
not pretend, that this clauſe has any operation, to paſs the eſtate 
but that it declares the intent of the teſtator, that the ſecond fon 
ſhould not have the land abſolutely, but that ſome other perſon 
ſhould ſucceed him. And as to the other objection, that the fon 


tion of the word heirs. 

Holt chief juſtice ſaid to Mr. Carthew, that he did not take all 
the advantage of the caſe of Hearne and Allen that he might; for 
if the ſaid caſe were law, it went farther than the caſe in queſtion: 
and ſo on the other ſide, that he did not anſwer the caſe of Mel 
v. Hearing. And the chief juſtice ſaid, he permitted this point to 
come before the court only out of reſpect to the caſe of Hearne v. 
Allen. The caſe in Henry VIII. is, where the remainder is limit- 
ed to a ſtranger, which no body ever thought good ; for in the 
{aid caſe there is nothing to explain what heirs the deviſor intended, 
But where the limitation is among relations, as in this caſe, there 
the word heir cannot mean any thing but iſſue; for the ſon cannot 
die without heir, ſo long as the father has any heir remaining, 
which is the reaſon of Mebbò and Hearing's caſe. And as to the li- 
mitation over to his own right heir, that it is void; though it is 
not good in point of limitation, yet it explains the intent of the te- 
ſtator ; as if a man deviſes land to J. S. and his heirs, and if he 
die without iſſue, then to the right heirs of the deviſor; it is 2 


good eſtate tail by deviſe, though his own right heirs are in by 
deſcent. | 


And Gould juſtice, that he would not make any difference be- 
tween this caſe and the caſe of Webb and Hearing. That there the 
eſtate of the ſon aroſe by implication, though that did not govefn 
the reſolution, as one may fee in Moor 852. but the reaſon of the 
ſaid caſe was, becauſe the intent of the teſtator appeared from the 
words of the limitation over the ſon, which would ſignify nothing, 
unleſs the ſon's eſtate was an eſtate tail. And the court in this pre- 
ſent caſe made a rule, that the poſtea ſhould be delivered to the 
plaintiff, and that judgment ſhould be entered for him. 


Rex 
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Rex ver/., Raines, 
or 


Pett verſ. Pett. 


IR Peter Pett had a ſiſter A. A. had iſſue B. and C. her 8. C. 1 Salk. 
0 daughters. C. had iſſue a ſon D. and died. Then Sir Peter 8 
P:tt died inteſtate. B. obtained letters of adminiſtration in the 25, 2), fl. 
Spiritual Court. Upon which Mr. Lechmere in behalf of D. great No repreſen- 
nephew to Sir Peter Pett, moved the court of King's Bench to geen pl 
nt a mandamus to be directed to the Spiritual Court, to com- for diftribu- - 
mand them, to compel the adminiſtrator to make diſtribution, e ro 
Upon which the King's Bench made a rule, that counſel on both then, a4 ff. 
des ſhould be heard, whether ſuch mandamus ſhould be granted ters of the in- 
or not, Upon which at the day appointed by the rule of Mr. Lech- * 5 
nere for the mandamus argued, that the queſtion of this caſe aroſe 2 Vera. 168. 
upon the clauſe of the 22 & 23 Car. 2. cap. 10. ſect. 7. provided 3 Salk. 138. 
that there be no repreſentatives admitted between collaterals after OS 
brothers and fiſters children; and ſe. 7. clauſe 3. and in caſe 593. | 
there be no child, then to the next of kindred in equal degree of 8. C. Comy as 
or unto the inteſtate and their legal repreſentatives as aforeſaid, and 
in no other manner whatſoever. And firſt he obſerved, that the 
courts of the common law always favoured diſtributions, and had 
always conſtrued the ſtatute accordingly. To prove which, he ci- 
ted the caſe of Smith v. Tracy, 1 Vent. 307, 316, 323. where it 
was adjudged, that a brother of the half blood ſhould be admitted 
to have diſtribution with a brother of the whole blood of the inte- 
ſtate; and the caſe of Palmer and Alhcock, 3 Mod. 58. where a 
man died inteſtate without wife, leaving only one ſon, and admi- 
nitration was granted to the ſon, who afterwards died inteſtate ; 
and the queſtion was, whether the next of the blood of the father, 
or of the fon, ſhould have letters of adminiſtration de bonts non; 
and as to that the queſtion was, if the ſon ſhould have the goods 
of the father as an intereſt veſted in him as diſtributee by the ſe- 
cond clauſe in the ſeventh ſection of this act, which ſays, that in 
Gle the inteſtate leaves no wife, that all his eſtate ſhall be diſtri- 
bated equally amongſt his children: and it was held, that the fon, 
though he was but one child, was within the word children; and 


that he took it as an intereſt veſted, and that therefore adminiſtra- 


bon de bonts non of the father ſhould be granted to his next of 


blood, 


Then this queſtion not being among diſtributees, in what pro- 
portion diſtribution ſhall be made, but whether any diſtribution 
lll be granted at all, or whether the adminiſtratix ſhall —_ _ 

| Whole. 
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whole. The great nephew is intituled to the more favourable con. 
ſtruction of the act of parliament. The miſchief before the ad 
was, that the adminiſtrator carried away the whole perſonal eſtate 
of the inteſtate; and therefore this act was made, to let in the 
relations of the inteſtate in ſuch a degree of proximity, to ſuch 2 
ſhare as the ſtatute directs, as the law of reaſon requires, and as one 
may conclude. that the inteſtate . himſelf would have done it, if he 
had made his will. And therefore this being a remedial law, oupht 
to be extended as far as the words or reaſon of it will- permit for ad. 
vancing the remedy. The ſtatute gives an equal ſhare to -collateril; 
in equal degree; and as repreſentatives have the right of their ſtock, 
and therefore among lineals are admitted in infinitum; ſo it will be 
reaſonable, to extend it amongſt collaterals, as far as the word; 
will permit. The words of the proviſo are ſtrong, but they do not 
affect this preſent caſe ; becauſe it preceeds the chule, which pro- 
vides for this caſe. Like the caſe of Gainsford v. Griffts, 
I Saund. 60. where it is held, that a reſtrictive clauſe intervening 
in the middle of one or two ſentences, ſhall not be applied to the 
latter part. And there is the more reaſon, to make ſuch conſtruc 
tion in this caſe; becauſe in the former clauſe they were to take 
part of the eſtate with the wife, whereas in this caſe the queſtion is 
only between the one and the other. But then if it ſhall be ex- 
tended to reſtrain this clauſe, it ſhall be underſtood of the children 
of brothers and ſiſters of collaterals, viz. brothers and ſiſters in the 
reſent caſe,. and not of the children of brothers and ſiſters of the 
inteſtate, for collaterals is the next antecedent ; and the queſtion 
ariſing about repreſentatives, the perſons repreſenting ought to be 
accounted from them. And this is agreeable to the other parts of 
the ſtatute, for the ſtatute gives diſtribution to the next kindred ot 
equal degree and ſuch as repreſent their ſtocks, /e#. 3. and /e#. 6. 
The eſtate.ought to be diſtributed among the next of kindred, and 
thoſe who legally repreſent them ; ſo that it is the next of kindred, 
it is the collaterals, who are repreſented ; as in ſe. 5. It. Is the 
children who are repreſented; and the clauſe will ſtand in thi 
manner; provided that collaterals ſhall be repreſented by none but 
brothers and ſiſters children, which muſt neceſſarily be underſtood, 
the children of the brothers and ſiſters of the collaterals; and in 
| ſuch ſenſe the whole act will ſtand together. 


As to authorities, he ſaid that he knew none in the. caſe but that 
of Carter and Crawley, the argument of which caſe made by the 
lord chief juſtice North is in Raym. 496. But three judges were 
of a contrary opinion to him, vis. that the diſtribution: ſhould be 

extended to the collaterals, vis. Ellis, Wyndbam, and Chariten, 

and that a conſultation ſhould be granted; a rule was made i, 

&c. and afterwards Mr. juſtice Ellis died, and Levinz Was * 
2 a | 


Profit, and leaves them the care and pains, ſhall not be extended 


\ 
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juſtice of the Common Pleas; and then the rule for the conſultation | 
was made abſolute by the opinion of two judges againſt the opinion 
of the chief juſtice, and hae/itante Levinz, who had not heard the 
arguments. He added farther, that the parliament in making this 
law had regard to the civil law, and deſigned as to this: point to 
eſtabliſh it; and therefore he cited ſome caſes out of the books f 


te civil law, to prove that diſtribution ought. to be made in ſuch 


caſe, Juſtinian. Inftit.” lib. 1. tit. 7. lib. F. tit. 7. Grot. de jure 


belli et pacis, lib. 2. cup. 7. ſect. 1. num. 30, 31. ſet 11. num 1. 


and Puffendorf de jure naturae et gentium. ; 
E contra Mr. Harcourt argued, that ſuch diſtribution would be, 

1. Againſt the words of the act of parliament. ' 2, Againſt the in- 

tent. 1. The words are exprefs, that no repreſentations ſhall be 

admitted among collaterals after brothers and ſiſters children. 

Then, 2. Admitting the intent of the act to have been, the ſet- 

ting up of the civil law; yet as it appears by the opinions of the 

earned civilians certified under their hands at the end of my lord 

North's argument, as it is reported in Raymond, it is a con- 

ſtant rule among them, that repracſentatio in filiis fratrum et ſo- 

rorum tantum locum habet, ad ulteriores vero *tollaterates non ex- 

tenditur. And it is another rule, quod vocantur ad ſucteſionem 

reliqui collaterales, quicunque in P38 ſunt proxtmiores, remotiori- 

bus excluſis, ita quod. infallibiliter ſemper prior in gradu fit prior 

in ſuccęſſone. And this point has been = determined in Chan- 

cery before the lord Somers, whilſt he was there, in the caſe of | 

Maw and Harding, that the ſtatute ſhould be underftood of the Note this 

children of the brothers and fiſters of the inteſtate ; and the bill caſe of Maw 

there, which prayed diſtribution in the preſent point, was diſmiſ- v, Horde, 

ſed, Beſides, that executors and adminiſtrators are favoured in _— = 

law; and therefore this act of parliament, which takes away their And in ano- 


ther caſe be- 


. . . 5 5 | | 22 | ; » eween Beer ten ; 
to carry diſtribution againſt them beyond the letter of the law. and Dakinde- - 
If this had been a Pr for adminiſtration upon the 21 Hen. 8. us ar 0's 
. . - 5 * * . u 
cap. 5. the plaintiff could not have had letters of adminiſtration, ** 6 
becauſe the defendant is nearer of kin than he; and therefore the ſame point 
Judges in the expoſition of this act will favour proximity of blood, pe. 
which is favoured by other laws concerning the ſame matter, and 7 ered 10 
oured by other laws concerning the ſame matter, and os related to 


| t 
will not give the eſtate of the inteſtate from ä nearer to the remoter me, March 8. 
; | : 5 ; I 7 I 7 5 


relations, n 

Hal chief juſtice: That he was always of opinion, that in the 
iritual court the la was underſtood to be according to what is 
certified by the civilians in the end of my lord North's argument, 
nd that their practice was agreeable ; which opinion was given 
"pon very good advice. But if the plaintiff apprehends, that the : 
| . 70 | civil 
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whole. The great nephew is intituled to the more favourable con. 
ſtruction of the act of parliament. The miſchief before the 20 
was, that the adminiſtrator carried away the whole perſonal eſtate 
of the inteſtate; and therefore this act was made, to let in the 
relations of the inteſtate in ſuch a degree of proximity, to ſuch 2 
ſhare as the ſtatute directs, as the law of reaſon requires, and as one 


may conclude. that the inteſtate . himſelf would have done it, if he 


had made his will. And therefore this being a remedial law, ought 


to be extended as far as the words or reaſon of it will permit for ad. 


vancing the remedy. The ſtatute gives an equal ſhare to collateril 


in equal degree; and as repreſentatives have the right of their ſtock, 
and therefore-among lineals are admitted in infinitum; ſo it will be 
reaſonable, to extend it amongſt collaterals, as far as the words 
will permit. The words of the proviſo are ſtrong, but they do no 
affect this preſent caſe ; ' becauſe it preceeds the coal. which pro- 


_ | vides for this caſe. Like the caſe of Gainsford v. Grifit) 


1 Saund. 60. where it is held, that a reſtrictive clauſe intervening 
in the middle of one or two ſentences, ſhall not be applied to the 
latter part. And there is the more reaſon, to make ſuch conſtruc- 
tion in this caſe; becauſe in the former clauſe they were to take 
part of the eſtate with the wife, whereas in this caſe the queſtion is 
only between the one and the other. But then if it ſhall be ei 
tended to reſtrain this clauſe, it ſhall be underſtood of the children 
of brothers and ſiſters of collaterals, viz. brothers and ſiſters in the 

reſent caſe,. and not of the children of brothers and ſiſters of the 
inteſtate, for collaterals is the next antecedent ; and the queſtion 
ariſing about repreſentatives, the perſons repreſenting ought to be 
accounted from them. And this is agreeable to the other parts ot 
the ſtatute, for the ſtatute gives diſtribution to the next kindred of 
equal degree and ſuch as repreſent their ſtocks, ſect. 3. and ſe. b. 
The eſtate ought to be diſtributed among the next of kindred, and 
thoſe who legally repreſent them; ſo that it is the next of kindred, 
it is the collaterals, who are repreſented ; as in ſed. 5. it. is the 
children who are repreſented ; and the clauſe will ſtand in thi 


manner; provided that collaterals ſhall be repreſented by none but 


brothers and ſiſters children, which muſt neceſſarily be underſtood, 
the children of the brothers and ſiſters of the collaterals; and in 
ſuch ſenſe the whole act will ſtand together. | 


As to authorities, he ſaid that he knew none in the caſe but that 
of Carter and Crawley, the argument of which caſe made by thc 
lord chief juſtice North is in Raym. 496. But three judges were 


of a contrary opinion to him, v/z. that the diſtribution” ſhould be 


extended to the collaterals, viz. Ellis, Wyndham, and Charkn, 


and that a conſultation ſhould be granted; a rule was made , 


&c. and afterwards Mr. juſtice Ellis died, and Levinz was _ 5 
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juſtice of the Comm:6n Pleas ; and then the rule for the conſultation 
was made abſolute by the opinion of two judges againſt the opinion 
of the chief juſtice, and hae/itante” Levinz, who had not heard the 
arguments. He added farther, that the parliament in making this 


| law had regard to the civil law, and deſigned as to this: point to 


eſtabliſh it; and therefore he cited ſome caſes out of the books of 
the civil law, to prove that diſtribution ought. to be made in ſuch 
caſe, Juſtinian. In/tit.” lib. 1. tit. 7. lib. 5. tit. 7. Grot. de fure 
belli oj lib. 2. cup. 7. ſect. 1. num. 30, 31. ſet 11. num 1. 


and Puffendorf de jure natura et gentium. | 


E contra Mr. Harcourt argued, that ſuch diſtribution would be, 
1. Againſt the words of the act of parliament. ' 2,” Againſt the in- 
tent, 1. The words are exprefs, that no repreſentations ſhall be 
admitted among collaterals after brothers and ſiſters children. 
Then, 2. Admitting the intent of the act to have been, the ſet- 
ting up of the civil law; yet as it appears by the opinions of the 
learned civilians certified under their hands at the end of my lord 
North's argument, as it is reported in Raymond, it is a con- 
ſtant rule among them, that repraeſentatio in filiis fratrum et ſo- 
rorum tantum locum babet, ad ulteriores vero "tollaterales non ex- 
tenditur. And it is another rule, quod vocantur ad ſucteſſionem 
reliqut collaterales, quicunque in 3 ſunt proxi miores, remotiori- 
bus excluſis, ita quod infallibiliter ſemper Na in gradu fit prior 
ix ſucceſſione. And this point has been fince determined in Chan- 
cery before the lord Somers, whilft he was there, in the caſe of | 
Maw and Harding, that the ſtatute ſhould be underftood of the Note, this 
children of the brothers and ſiſters of the inteſtate ; and the bill caſe of Max 
there, which prayed diſtribution in the preſent” point, was diſmiſ- . la 1 
ſed. Beſides, that executors and adminiſtrators are favoured in 2005 = 
+ law; and therefore this act of parliament, which takes away their And in ano- 
profit, and leaves them the care and pains, ſhall not be extended, onda Lag 
| to carry diſtribution againſt them beyond the letter of the law. and Datinde- 
lf ibis had been a queſtion for adminiſtration upon_the'21 Hen, 8. cod Chat- 
cap. 5, the plaintiff could not have had letters of adminiſtration, We * 
becauſe the defendant is nearer of kin than he; and therefore the ſame point 
judges in the expoſition of this act will favour proximity of blood, 2 determin- 
which is favoured by other laws homey adn. 5 ſame matter, and u related to 


= not give the eſtate of the inteftate from the nearer to the remoter =_ 5 1 
* tons, : | f e N 1 . 


Hit chief juſtice: That he was always of opinion, that in the 
ritual court the law was underſtood to be according to what is 
certified by the civilians in the end of my lord North's argument, 
and that „ was agreeable; which opinion was given 

on very good advice. But if the plaintiff apprehends, that — 15 
7 G | | | civil 
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rin billae, pleaded, verdict for the plaintiff. Sir Bartholometo Shower moved 
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civil law is with him, he may appeal, and upon that he will hate 


the advantage of it. Certainly the inteſtate muſt be conſtrued le 


correlative to brothers and ſiſters children; becauſe the inteſtate is 
the intire ſubject of the act, the proviſion is made for his wife and 
children, and the diviſion is to be made of his eſtate. This act wi; 
penned by Sir Walter Walker in the time .of my lord chief juſtice 
Bridgman, when he was chief juſtice of the Common Pleas. He 
had the liberty to argue there for the 2 of the ſpiritual court 
in granting diſtributions ; and after he had argued for three hour, 
Bridgman chief juſtice inclined in opinion to :Sir .Walter Walker, 
but the other judges oppoſed it; and it never obtained in /. 
minſter-hall, but prohibitiens were granted upon the firſt motion, 
And when he could not obtain his point in the courts of law, he 
procured. an act of parliament, which was reſtrained as here of 
purpoſe. And Gould juſtice ſaid, that the words in this clauſe, 
upon which the plaintiff relies, are, their repreſentatives as afore- 
ſaid ; which muſt mean what they are allowed to mean in the 
proviſo, and then it will ſtand upon the words of the provilo, 
And Holt chief juſtice ſaid, that in Tracy's caſe a prohibition was 
granted, but afterwards a conſultation was awarded upon great 
debate. And by the opinion of the whole court the rule was di- 
.charged. . 


'Mutford ver /. Walcot. 


8. C. 1 Salk, IN aſump/it the plaintiff declared upon a bill of exchange drawn 
129. the twenty-cighth of October at double uſance for 700 ducats 
Acceptance - payable at Amſterdam, which the defendant accepted the thirty-frl 


bill o 5 N 6 FT \ " 
* after of December following, per quod devenit onerabilis to pay the bil, 


the day of ef in confideratione inde the ſame day and year he aſſumed to pay it 


payment Pal. ſecundum tenorem et formam billae praediffae. Upon non afſunt) 


290d. -— ol arreſt of judgment, that the time of payment of the bill being 
"32+ % expired at the time of the acceptance, it was impoſſible that the 
defendant ſhould afſume to pay it ſecundum tenorem billae, for thut 
was out of his power. And though this acceptance was within 
the three days of grace, viz. the laſt day, within which time pay- 
ment is good, and no proteſt for want of payment can be made, 
until the ſaid days are of. | 
the money within the uſance ; and the plaintiff has no need to {a} 
in his declaration upon a bill of exchange, that he did not pay " 
within the days of grace; but if the fact was, that it was then paid, 
it ought to be ſhewn of the other ſide. So that here the time © 
payment was elapſed at the time of acceptance; and therefore l 
Was impoſſible to accept it then, to be paid ſecundum tenorem * 


/ ow = . ws ame 8 -<tmOm © 


apſed; yet it is a breach, not to have paid 
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And this objection is the ſtronger in reſpect of the diſtance of the 


place; for admitting. that payment within any of the three days 
of grace would be according to the tenor of the bill, yet when the 
acceptance here was upon the laſt of the ſaid days, it was impoſſible 
to pay the money the ſame day to the plaintiff at Amſerdam. 2. The 


acceptance here is not good, becauſe no houſe is mentioned, where 


the bill ſhould be paid. Mr. Hall for the plaintiff cited the caſe of 


Jauchen and Pigot, as a caſe adjudged in point. [See it before, 
Mich. 10 Will. 3. p. 364.] And Mr. Northey for the plaintiff 


leid, that there might be ſome difficulty, if the action had been 


brought againſt the firſt drawer, but none where the defendant is 


chargeable by his own acceptance; for a man may tender a bill to 


be accepted after the time of payment is expirgd, to oblige the ac- 
ceptor, if he will accept it, but not to affect the drawer. 


Per Holt chief juſtice: There muſt be ſuch acceptance as will 
bind the acceptor, and that is ſufficient. As if a bill of exchange 
be payable at London, and the perſon upon whom it is drawn ac- 
cepts it, but names no houſe where he will pay it; the party that 
has the bill is not bound to be ſatisfied with this acceptance, but 
nevertheleſs if he will be content with it, it will bind the acceptor. 
So if A. draws a bill upon B. B. refuſes to accept it, C. rather than 
it ſhall be proteſted accepts it for the honour of A. this acceptance 
will bind C. So if a man offer to B. a bill of exchange payable in 


Anſterdam, B. refuſes to accept it unleſs ſome merchant in London 
will ſign it; if the merchant ſigns it, he becomes acceptor for the 
honour of the drawer. Acceptance after the day of payment is 


common, and there is no inconvenience in it. And Holt chief 
juſtice ſaid, that he remembered a caſe where an action was brought 
upon a bill of exchange, and the plaintiff declared upon the bill, 
where it was negotiated after the day of payment ; and a queſtion 
was made, whether the plaintiff could declare upon the bill, or 
whether he ought to bring indebitatus aſſumpſit ? and he ſaid, that 
he had all the eminent merchants in London with him at his chamber 
at Serjeants inn in the long vacation about two years ago; and they 
all held it to be a very common, and uſual, and a very good prac- 
tice, And as to the matter of the ſecundum formam, &c. it is the 
payment of the money that is the ſubſtance of the promiſe ; and fo 
it was held in the caſe of Jackſon and Pigot. Gould juſtice accord. 
And judgment was entred for the plaintiff, | 


Vote; Holt chief juſtice and Nortbey agreed the matters ſaid by 


dr Bartholomew Shower concerning the days of grace, and the man- 
ner of reckoning in ſuch caſes. Ex relattone m'ri Jacob. 


Garret 


N 


* * 
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Garret ver Johnſon. 


Adtune et ibi. De B T upon the ſtatute of 5 & 6 Will. & Mar, cap. 22, upon 

ppg. 19 a clauſe in the ſaid act, par. 19. by which a penalty of il, 

and place is impoſed upon owner of any hackney coach, who ſhall ply 

mentioned. upon a Sunday, Dot being appointed by the commiſſioners, Es. 
The plaintiff declared, that the defendant being owner of a hac 

coach, the ſeventh of April 1700. at the pariſh of S.. Batolfh'; 

Aldgate in London, drove his coach upon the ſeventh day of Ari 

1700, exiſtentem diem dominicum, contra formam ſlatuti made x 

Weſtminſter the ſevepth of November the fifth of this King and of 

the late Queen, 22 et ibidem non exiſtens appunctuatus by the 

commiſſioners. Upon nil debet pleaded, verdict for the plaintif. 

And upon motion in arreſt of judgment made by Mr, Branthwait, 

and oppoſed by Sir Bartholomew Shower, the judgment was ar- 


Teſted ; becauſe the adtunc et ibidem muſt refer to the laſt time and b 

place mentioned, which is the time and place of the making of the f 

act; and therefore the plaintiff has confined the appointment of the v 
commiſſioners to the ſaid time and place: but it may be, the de- t! 

| fendant was appointed at another time and place, and then this c| 

action will not lie; and therefore the declaration ſhould have ſaid, 0] 

non exiſtens appunctuatus, &c. generally, or non exitens appuntiu- in 

atus, &c. the ſeventh of April 1700; for though upon evidence of 

another time or place may be given in evidence, yet upon the face of A 

the declaration the plaintiff ought to make himſelf a good title to the W 

action. Ex relatione miri Jacob. 4 th 

| or 

Ce 

Clay ver/. Snelgrave. Ip 

| | 5 | tht 
3 0: 16 1 E defendant as executrix to the maſter of a ſhip libelled in oe: 
33- the admiralty court for the wages owing to the teſtator by tr2 
Carth. Fig. the owner. Upon which the plaintiff to have a prohibition ſug- tha 
ers Seſted the ſtatute of 15 Ric. 2. cap. 3. that the admiralty court a WW ge 
ſue in the ad- not have conuſance of contracts made upon the land, and ſheus . 
r 0 this contract to have been made upon the land, &c, And this bat 
12 Mod. 406. caſe was ſeveral times moved by Sir Bartholomew Shower and Mr. A 
Poſt.805,983: Acherley for the prohibition, as well in Michaelmas, Hilary, and the 
N Eaſier terms laſt paſt, as in the preſent term; and it was oppoſed a { 
She by Mr. Northey and Mr. Hall. And the council for the proti- cha 
bition argued, that prohibitions are grantable ge jure, and are not nt 
diſcretionary in the court. Raym. 3, 4. That the caſe in Winch lite 

Rep. 8. was the. firſt caſe, where a prohibition was denied in cat: ber, 

lus 


of a ſuit by mariners for their wages in the admiralty court; 4 


66 


r ee 


de- 


6 


the denial was grounded upon compaſſionate reaſons, becauſe they 
| were poor men, and becauſe there they might join in action, but 
here they muſt ſever; but the ſaid caſe is contrary to the reaſon 
and grounds of the law, for where the contract is made upon the 
land, though the ſervice was done upon the ſea, it is out of the 
juriſdiction of the admiralty; and ſo vice verſauf the ſervice was 
done upon the land, and the contract upon the 

Staunf. 51. 6. Hob. 212. A conſultation is al 

of a ſuit by mariners, if there is a charter-party. 

of a writing cannot make any difference in r&@ſon. Raym. 3. a 
prohibition 'granted where the maſter libelled 
and Mr. Hall e contra for the defendant ſaid, 
riners was now ſettled, and ought not to be 
great reaſon why they are 
debtor, and by the law of the admiralty they mY 
they cannot do by the common law; and in the admiralty court 
they may all join in ſuit, whereas by the common law they muſt 
bring ſeveral actions. That the caſe of the maſter is nat different, 
for the ſhip is ſecurity to him, and he is but a mariner, and his 
wages are wages at ſca. But however, where the maſter dies in 
the voyage, as he did in this caſe, there can be no reaſon to ex- 
clude his executors from ſuing in the admiralty, becauſe he had no 


* 


12 Co. 79, 80. 
denied in caſe 
And the ſealing 


ne, Mr. Northey 
at the caſe of ma- 
red; but that the 
is, the ſhip is the 
attach her, which 


rmitted to ſue th 


opportunity of bringing his wages to account with the owners. And 

in 2 Ventr, 181, Alliſon v. Marſh, the purſer, though an officer 

of the ſhip, was allowed to ſue for his wages in the admiralty. 

And in 2 Keb, 779. pl. 6. Rex v. Pike, a prohibition was denied, 

here the maſter and mariners joined ip a ſuit in the admiralty for 

their wages. [But Holt ſaid, that a prohibition ought to have been 

granted guoad in the ſaid caſe.] And he cited a caſe Hil. 27 & 28 

Gar, 2. C. B. between Cooker and Older, where Athins and Ellis 

jultices were of opinion, that a prohibition ought to be granted to 

the ſuit in the admiralty court by the maſter of a ſhip for his wa- 

85; but North chief juſtice, and Vyndbam juſtice, held the con- 

ary opinion. But Holt chief juſtice ſaid, that it is an indulgence, 

that the courts at Veſiminſter permit mariners ta ſue for their wa- 

ges in the admiralty court, becauſe they may all join in ſuit; and ® 

t 18 grounded upon the principle, quod communis error facit jus; 

but they will not extend it to : 46 maſter of the ſhip, eſpecially if 

le was maſter at the beginning of the voyage here in England, and 

the contract was made with him here. Poſſibly if the maſter of a 

hip died in the voyage, and another man took upon him the 

urge of the ſhip upon the ſea, ſuch caſe might be different. As 

n the caſe of Groſſweek v. Louth/ly, where it was held in this court Groſwick v. 

lch, that if a ſhip was hypothecated, and money borrowed upon Louthſly. Be- 

ber, at Amfterdam upon the voyage, he who lent the money may ee 8. 

wc in the admiralty for it; and this court granted a conſultation dg ypo- 
7 H in ; 
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in the ſaid caſe. But in another caſe, where the money was hor. 
rowed -upon the ſhip before the voyage, the King's Bench granted 
a prohibition, and the parties acquieſced under it. There are man 
precedents in the court of admiralty, of ſuits by the mariners ſet 
their wages, but none for the maſter of the WP And the caſes 
differ; for the e e contract upon the credit of the ſhip, and 


E. the maſter upon the credit of the owners of the ſhip, of whon ſo 
generally he is dne. The opinion of lord Hobart, that where 7 
there is matter of property to be tried, a prohibition ſhall be granted | lo 
is a little too hal. Gould juſtice agreed with Holt, and aid, di 
he was of opinion, that prohibitions were grantable of right, though it 
it had been controfferted in his time. To which Holt chief juſtice co 
ſaid, that Hale chi juſtice and Wyndbam juſtice held prohibitions fa 
to be diſcretionary Þ all caſes; but Kelynge chief juſtice was of the la 
contrary opinion. And he faid, he did not eſteem them to he Im 
matter of right. Then Mr. Nowhey moved, that the court would th 
compel the plaintiff to put in bail to the action to be brought fir ſu 
the wages at common law, or otherwiſe deny the prohibition; in 
which he ſaid had been done often. Holt chief juſtice confeſſed, h: 
that the court had ſometimes interpoſed, and procured bail to be A 
given; but it was by conſent, and in caſe of the proprietor bim- af 
ſelf. But in regard that in this caſe the plaintiff was a purchu- C 
ſer without notice, there was no reaſon. And a prohibition ws th 
granted. 5 ct 

| * ä ti 

avid. Jones ver/. Stone. ? 

S. C. 2 Salk. T HE defendant libelled againſt the plaintiff, vicar of N. for J 
3 als that, that whereas by cuſtom time whereof, &c. he wa f 


{ea vicar in Obliged by himſelf, or ſome other perſon, to ſay divine ſervice i 
the ſpiritual the chapel of Chalbury, for which he received, ſuch a recompenle; 


| Rs] not nevertheleſs, he had neglected to do it, Sc. The plainuff, to 


ſervice; todo have a prohibition, ſuggeſts, that all cuſtoms and preſcriptions are 
Which he is triable by the common aw; but does not deny, nor traverſe, the 
round bre cuſtom. And Mr. Harcourt for the plaintiff argued, that the vic 


{cripMn, che, f F 5 5 
preſcription is not compellable of common right to ſay divine ſervice in 2 


| ROE OY de. place but in the mother church; and therefore this being a cuſtom, 
nied. 


Farr 83, to Charge the vicar againſt common right, it ought to be tried at 


6 Mod. 230. common law. If in fact ſuch a cuſtom be found, the King" | ( 
z. , Bench will grant a conſultation. . 
Holt chief juſtice ſaid, that he was not of opinion, that u e 


being a duty incumbent upon the plaintiff by preſcription barely ot 
itſelf is ſufficient ground for a prohibition, eſpecially ſince the ow 
ſcription is not traverſed in the ſuggeſtion ; for it is an 8 

| | rig! 


A 
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N= nieht, to bind an eccleſiaſtical perſon, to do an eccleſiaſtical duty : 

(2 ind if the eccleſiaſtical duty be neglected, the perſon who is guilty 

ny of the neglect, may be ſued for it in the ſpiritual court, though 

for the duty began by cuſtom, And it is the very point of Wilkam's 

es cale, 5 Co. 72. 5. 73. 4. b. where the vicar of Alderbury was | 
1nd obliged upon a cuſtom, to celebrate divine ſervice, by himſelf or - 
om ſome other perſon, in the chapel of Sr. John within the manor of 
ere /::llaſton, for the lord of the manor and his tenants ; and the 

ted lord brought caſe againſt the vicar for negligence in celebrating 

ad, divine ſervice in his chapel for ſuch a time; and it was held, that 

bh it would not lie, but that the remedy was, to ſue the vicar in the 

tice court Chriſtian, becauſe eccleſiaſtical perſons are more ſubject to the 

ons id courts, than lay men are. If this was a preſcription to affect 

the hy men, perhaps it might have another conſideration ; but it is a 

be mere eccleſiaſtical duty, and might have a legal commencement by 

uld the conſent of all parties, as by compoſition. If the vicar for a 

for ſum of money undertook to do divine ſervice, and an act was made 

on in the eccleſiaſtical court by the conſent of all parties; that would 

led, have bound the vicar and his ſucceſſors before the 1 Elig. cap. 2. 

) be And therefore becauſè it may have commenced by an eccleſiaſtical 
im- act, the defendant may have his remedy for the neglect in the court 

cha- Chrilian, And it is upon the ſaid reaſon, that notwithſtanding 

Wa the opinion of Coke 2 Tnft. 491. where a ſuit was in the eccleſiaſtical 


court againit a parſon, &c. for a penſion by preſcription, no prohibi- Penſions. 
tion is grantable, though the preſcription was denied. See 1 Ventr. 
3, 120, 265. Sl 


Gruld juſtice agreed, and ſaid that he would cite a ſtronger caſe, 


for V. Jenes 230. Halſey v. Halſey, where a preſcription was alleged 
Was fur a way to carry his tithes through a cloſe called S. and for 
e n ſtopping of it the defendant libelled againſt the plaintiff in the 
nie; ecclehaſtical court; whereas in fact the way by preſcription was 
, to trough a cloſe called V. and for that, that preſcriptions for ways 
$ are yught to be tried at common law, &c. and upon demurrer to the 
the laration, a conſultation was awarded“ by the opinion of the 
VICH Whole court, So a parſon may ſue for a modus in the ſpiritual *®' 
.. court. Holt chief juſtice ſaid, that if the caſe in Jones had now 


come in judgment in this court, it would be queſtionable, becauſe 
charges the freehold of another man. The caſe of a modus is, as 
| Grad juſtice ſays, if the modus is admitted; but if the defendant ſays 
tat it is leſs, and inſiſts upon it, it muſt be tried at common law. 
The rule made to ſhew cauſe why a prohibition ſhould not be 
granted was diſcharged. Ex relatione m'ri Jacob. 5 
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Rex verſ. inhabitantes in Glamorganſhire, 


Certiorari 9 were made by the juſtices of peace, for levying money, 
jp % 2 > O for repairing Caerd:ffe bridge, by virtue of the 23 Elz. ee. 
orders made 11. And it was objected by Mr. Earle and Mr. Lechmere, thy 
for repairing this court cannot in this cafe grant a certiorari; becauſe it was x 
eee new juriſdiction erected by a new act of parliament, the truſt of 
23 Eli. c. 11. the execution of which is repoſed in the juſtices, and this cout 
Ser ge has nothing to intermeddle with it; for if they proceed according 
ho bo. to the ſtatute, then there is no reaſon to remove their orders; but 
if not, then what they do is coram non judice, and void. And 
the parties may examine the legality of their proceedings in an ac- 
tion; and ſo it was held in a caſe of decrees made by commiſfion- 
ers upon the act for the fens, 1 Sid. 296. Ball v. Partricht. 
Hardr. 480. Terry v. Huntington. Cro. Car. 394. Nichalt v. 
Malter. And no certiorari lies to remove orders made by com- 
miſſioners of hankrupts. Sed non allocatur. For this court will 
examine the proceedings of all juriſdictions * by act of par- 
liament. And if they under pretenſe of ſuch act proceed to in- 
croach juriſdiction to themſelves greater than the act warrants; 
this court will ſend a certiorari to them, to have their proceedings 
returned here; to the end that this court may ſee, that they keey 
themſelves within their juriſdiction; and if they exceed it, to re- 
ſtrain them. And the examination of ſuch matters is more proper 
for this court. As in the caſe in queſtion; whether the act of 
Queen Elizabeth impowers the juſtices, to raiſe money, to mend 
wears; and to determine the doubt upon the act. As to the caſes 
of orders made by commiſſioners of ſewers, and of the fens, the 
court is cautious in granting certioraris; and firſt they make inquiry 
into the nature of the fact, and what will be the conſequence of 
granting the writ; becauſe the country may be drowned in the 
mean time, whilſt the commiſſioners are ſuſpended by the cert! 
rari. But that is only a diſcretionary execution of the power of 
the court. And as to the commiſſioners of bankrupts he faid, that 
they had only an authority, and not a juriſdiction. And he faid, 
that where the juſtices make orders by virtue of a private act, they | 
ought to return the act with their orders. Then it was objetted, 
that this court cannot ſend a certiorari to the juſtices of peace in 
Wales; but their orders ought firſt to be examined in the great 
ſeſſions, and from thence to be removed hither ; becauſe this court 
has equal juriſdiction over Wales, as they have over the King 
Bench in Ireland; and therefore that a certiorari ought not to be 
granted to the juſtices there per ſaltum, no more than error 75 
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le in parliaments upon a judgment of the Common Pleas, leaping : 
ver this court of King's Bench. 8 F 


But Hol chief juſtice ſaid, that this matter ought not to be dif- Cee, lies 


| puted, it being the .conftant practice to grant certioraris into Wales, into Wales. 


: alſo into the counties palatine of Durham and Lancaſter, which 
yet had original juriſdiction, and the ſame courts among them- 


| flves. And if the law were otherwiſe, the great ſeſſions were 


held ſo ſeldom, that a man might be ruined, before a great ſeſſions 
met. | | 


Then exception was taken to the orders, that the money or- 
dered to be levied was for repairing the wears, to do which- they 
had no juriſdiction, but only to raiſe money for the repair of the 
bridge ; and their authority being ſpecial, they ought to confine Juriſdition; 
themſelves within it. But Halt chief juſtice held, that in regard _ 
that at the time of the making of the act, theſe wears were built 
as neceſſary to ſupport the bridge, by virtue of the powers given 
by the act of the Queen for rebuilding of the bridge, and were 
eſteemed ſo then and ever fince, this court will eſteem them ac- - 
cordingly ſtill ; and therefore conſequential to the power for re- 
building and repairing of the bridge, and eſpecially when they are 
averre4 to be ſo in the orders. And Gould and Turton juſtices 
aged. Theſe orders were argued, as is uſual in the caſe of orders 
mee by commiſſioners of ſewers, and returns of habeas corpus out 
of Lon hin, before they were filed. And a procedendo was award- 
ed by the court. Ex relatione m'ri Jacob. 


Rex ver/. Chandler. 


HE defendant was convicted for deer-ſtealing by a juſtice of 8 C. Salk. 

1 peace upon 3 & 4 Will. & Mar. cap. 10. and the convic- e 501 

ton was removed into this court by certiorari. And ſeveral ex- es. 

ceptions were taken at ſeveral days, and argued. And after it had 5 Mod. 446. 

depended ſeveral terms, this term the court over-ruled the excep- rg 8 

tons, and held the conviction good. Holt pronouncing the opi- See Stat. 5 

mon of the court, ſaid, that the caſe did not deſerve to be argued. _ 2 

He ſad, that in theſe convictions by juſtices of peace in a ſum- Stat. a Gon. 

mary way, where the antient courſe of proceeding by indictment . e. 22. 

and trial by jury is diſpenſed with, the court may more eaſily 7 5 

dif ( a A ; 7 "2s . . . . Poſt. 583- 
penſe with forms; and it is ſufficient for the juſtices, in the de- 

ſcription ot the offenſe, to purſue the words of the ſtatute; and 

they are not confined to the legal forms requiſite in indictments for 

offenſes by the common law. For though all a&s, which ſubject 

men to new and other trials, than thoſe by which they ought to 
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Between 1 
Ju and 10 
September 
killed ten 

deer, 


tions upon penal ſtatutes. Raſt. entr. 410. Hearn. plead. 549. 


One fat in- 2. A ſecond exception was, that the conviction was, Memor andun 


tended after 
another, 


ought to purſue the intent of the makers, and expound. it in ſo 


cannot poſſibly be prepared to do. There is an indictment in 7% 


other fide anſwered, that the days were not material to be prove; 


appear to have been made within a year after the fact committed; 


be tried by-the common law, being contrary to the right and 
Hberties of Engliſpmen, as they were ſettled by Magna Charta, 
ought to be taken ſtrictly; yet when ſuch a ſtatute is made, ohe 


reaſonable a manner, as that it may be executed. But it is alſo in- 
cumbent upon judges, to take great care, that in the execution of 
this law they do not go beyond the act of parliament, As to the 
firſt exception, that it is ſaid, that the defendant between the ff 
of July and the tenth of September killed ten deer, without ſhew. 
ing the particular days upon which they were killed, and ſo gener! 
and uncertain a declaration of an offenſe is very ſevere, becauſe i 
drives the defendant to give an account of all his life, which he 


r „ „ ».vw Www oO pH  . 4 


= 


prec. 110. 6. &c. for killing a buck, and there not only the da, 
but alſo the hour, is ſhewn, And theſe convictions, to which : 
man cannot have anſwer, ought to be as certain as indictments, 
which a man may plead. But to this exception the council of t): 


"fm DB ws 1, 


for evidence may be given of the. facts of any viher days,” and 
therefore the omiſſion of ſhewing them will not vitiate; and al 
that is neceſſary to be laid in point of time is, hut the projecution 


that the omiſſion of the days is not any inconvenience to the de- 
fendant, becauſe if he can ſhew an authority for killing ſo many a 
are charged upon him in the ſame time, it will drive the proſe- 
cutor to prove more; and if he be charged another time, he may 
aver, that thoſe for the killing of which he has been convicted are 
the ſame. And the caſe of Farrow v. Chavalier was cited to thi 
purpoſe, [See it before, 478.] where the ſame exception was take 
in arreſt of judgment, and over-ruled. And many precedeyts were 
cited, to warrant this manner of ſhewing ſeveral facts in/nform- 


Winch 541, 547. Thomſ. entr. 91, 92. Brown. form. plac. i fr: 
250, I, 2, 4, 7» 9. 260. Vid. 186. Co. Entr. 158. a 


Halt chief juſtice, that in the caſe of Farrow v. Chevalier ther 
is but one breach of covenant, and the ſelling there ſeveral tims 
was only in. aggravation of damages, but the damages ought to be 
intire. This caſe differs from all caſes of indictments and infor- 
mations for offenſes at common law. All that is neceſſary in thete 
caſes of new offenſes made by new ſtatutes, and in new ſumma! 
methods of conviction by them, is to ſhew ſuch a fact as is within 
the deſcription of the ſtatute, and to deſcribe it as the ſtatute vill 
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quod oflavo die Maii the tenth of this King apud l Id in com 
tatu Middkſex wenit cram mne et dat mihi * & 4 
: | 1 cru, 
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3 j, quod, &c. et ſuperinde eodem cct avo die Maii anno ſupradicto Þ 
ry meam in parochia ſancti Andreae Holbor ne in 3 3 
Middleſex praedicto ventt praedictu. et dicit, deponit et jurat 

Fe. where it ſhould have been dedit; becauſe dat in the 
preſent tenſe relates to the time of compleating the record; and it 
was impoſſible, that the informer could give information-at Enfield, 
when he was at his houſe in Holbourm where the conviction was 
made, To which it was anſwered by the council of the other 
ide, and agreed by the court; that it muſt be intended ſucceſſive- 
ly, the one after the other as the facts might be performed, and 
not immediately; for the juſtice might take the information at En- 
feld, and come afterwards to'Holbourn, and make the conviction. 
3 A third exception was, that the judgment was, quod forisfa- Judgment 
ciat only, whereas it ought to. be, ideo conſideratum eff, Sed non 
olkcatur. For per curiam, it is well enough without it. 4. Ob- 
| iction, That the conviction is, that the defendant killed the deer 
ſn conſonſu domini regis proprietarii damarum praedictarum, and 
not adtunc proprietarit. Sad non allocatur. Becauſe it is that he 
killed them /ne conſenſu domini regis (as before) et adtunc et antea 
i poſtea proprietarii chaſeae praediftae, aut alicujus alius perſonae 
prazcipue fiduciatae, Anglice intruſted, cum cuflodia damarum prac- 
{firum; which ſufficiently ſhews, that it was an unlawful kill. | 
ing. 5. Objection. That contra pacem is omitted in the convic- Centre pa 
tion. Sed non allocatur. For per Holt chief juſtice, in indict- ted. 
ments and informations one ought to conclude contra pacem; but 
n theſe ſummary convictions, there is no need to purſue fo ſtrictly 
th: forms of law, and they are well enough without contra pacem. 


EET OE! 


hy ver. Speed. 


E was taken to this conviction for deer- dealing, that s. C. Sa. 
the facts are laid at ſeveral diſtinct days, and then at the end 379. 

comes illicite occidit; and ſo it did not extend to them all. But ch. 502. 
fer curiam it is one intire ſentence, and then the z/licite occidit will The laſt words 
extend to every one of them, as well as if it had been repeated _ e 
particularly, Afterwards another exception was taken, that illicite tence. 

adit is net ſufficient, but they ought to ſay furtive, or cum Uilcite cecidit. 
am no furandi, or ſomething reſembling it, for every unlawful _— 5459 
killing is not within the act. But per Holt chief juſtice, if there 

b a pretenſe of right, we ought to ſuppoſe, that the juſtice would 

do right, and acquit the defendant : becauſe he is intruſted with 

the execution of the law. The intent of the act was, to prevent 

killing in a clandeſtine manner by ſtealth; but it is enough to lay 

the fact in the words of the act of parliament, and that ought to 


admitted upon evidence. The title of the act is, againſt deer- 


ſealers, 


* 


ſtealers, but there is not any ſuch word in the body of the 20 
And therefore if there was a diſpute concerning the limits of 2 
If a man kills walk in a foreſt ; and one claims as part of his walk, what is in 
gr f b fact part of the diviſion of another, and accordingly kills dert 
ſoppoſed right there; the caſe is out of the intent of the act, but is plainly within 
char he hab, the words. The intent of the act was, to puniſh rogues and 
> Ar ng within agabonds; and not to puniſh perſons, who by miſtake in the exe. 
; cution of their truſts exceed what the law warrants, If the keeper 
of a walk gives leave to a third perſon to kill a deer; though thi 
licence does not give ſufficient authority to the third perſon to kill 
it, yet it will not be an unlawful killing within the ſtatute, be. 
cauſe there-is a colour of right. Another exception was, becauſe 
Coment. it is not ſhewn how he killed. Sed non allocatur, becauſe the 
killing or not is the material part. And Holt chief juſtice ſaid in 
this caſe, that if a conviction was affirmed in this court, this court 
might award a /evars facias; but if the defendant had no good, 
he made a queſtion, if they could impriſon him. Both theſe ca- 
victions were affirmed. Ex relatione mri Jacob. 
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The King againſt the company of barber ſurgeons in 


London. 


A by-law N an information __ the defendant for a falſe return made 
made eee by them to a mandamus, directed to them, to command them, 
cap 42. con. to elect a barber to be one of the wardens of the company; v 
cerning the Which they returned, that they had elected two barbers. Upon the 
election of ne trial at mf prius in Middleſex the ſitting after the laſt term befor 
wg —_—_ Helt chief juſtice upon the evidence the caſe appeared to be thus 
il, That there is a cuſtom in this and all other companies in Lands 
z to admit perſons, who are not of the 'profeſſion or trade of which 
the company is denominated, to be freemen of the company, in- 
differently with thoſe who are; and upon this, there being tuo 
claſſes in this company, the one of barbers, and the other of fur 
geons, a diſpute aroſe about the year 1631 under which claſs thek 
foreigners ſhould be ranged; and the company conſidering, that 
many of the foreigners were conſiderable men, and being unwilling 
to turn them out of the company, they agreed, that they ſhoul 
be ranked under the claſs of barbers; and accordingly a by-l 
was made, that all ſuch perſons, as ſhould be admitted into the 
company, and were not barbers nor ſurgeons by profeſſion, 
be barbers; and accordingly it has continued ever fince, 
warden for the claſs of barbers has been uſually elected out of the 
reputed barbers, and the real barbers have been uſually omitted; 
and one of the preſent wardens was a reputed barber. This Pon 
was reſerved by Helt chief juſtice upon the trial, and he acqu: * 
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bbs brothers with it in court. And Halt demanded in court their 
opinion, and ſaid, that he believed that it would be a hardſhip 
to the whole company, if this uſage ſhould be ſet aſide. For then 
il theſe reputed barbers (who are commonly the moſt ſubſtantial 
| men of the company) were excluded from being elected into the 
-overnment of it, all ſuch perſons. would decline the admitting 
themſelves into the company. But yet the words of the 32 Hen. 
8. cap. 42. are not to be got over. For the ſaid act taking notice, 
that there were two companies, the one of barbers, the other of 
furgeons, unites them by the name of barber-ſurgeons, reſtrains 
them to their ſeveral imployments, and then a clauſe comes and 
enacts, that they ſhall annually ele& four maſters or governors of 
| the company, two of whom ſhall be expert in barbery, and two 
in ſurgery, to have the correction of all perſons uſing barbery or 
ſurgery. And the act cannot be underſtood in other manner; for 
the intent of the act being to unite the perſons of theſe two pro- 
ſeſſons, every member of the company as ſuch is a barbet- ſurgeon; 
and therefore where the a& comes and diſtinguiſhes them, it can 
be only with relation to their ſeveral profeſſions; for in other man- 
ner they cannot be more barbers than ſurgeons. And it is the 
ſtronger, becauſe it is a qualification of their offices, fince they 
muſt have the correction of the practiſers in the ſeveral profeſſions, 
Then the uſage or by-law can never” repeal the a& of parliament, 
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ade And therefore by his opinion, and the opinion alſo of Turton 
M, and Gould juſtices, the poſtea was ordered to be delivered to the 
1 plaintiff. And the laſt day of the term a peremptory mandamus 
the was granted, And Holt chief juſtice ſaid, that he believed, this 
fore mingling of companies was later than the time of Henry VIII. Ex 
y relatione mri 5 acob. | | FI 5 

| on, 


in  Clerke verſ. Clerke. 
two | [257 OW 
fur- ((LERKE died inteſtate. His wife took out letters of admini- The 
thele ſtration to him. Clerke brother to the inteſtate cited the de- Court may 
tha WW fendant into the Spiritual Court, to make diſtribution of the inte- den uhun 
ling ſute's eſtate, The defendant there i , that the brother has comes io, but 
jould goods of the inteſtate in his hands to thay cannot. 
law fetch it in 
my 

EXC Upon which he moves in B. R. for a 
i the BW Fobibition, and it was as to the whole proceſs that com- 


him to bring in the 200/, For per curiam the Spiritual 


ines Court has power to make diſtribution of the eſtate, when it is 
pou _ in, but not to fetch it in; becauſe that is to hold plea of 
4 Ai But the Spiritual Court might refuſe in this caſe to proceed 
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do. the diſtribution, until the brother bad brought in the 200/ 1,, N 
they cannot excommunicate him for not bringing it in. # 
15 4 

Rex ver. Fowler. : 
S. C. 1 Salle. HE defendant was arreſted upon an excommumicato capiench 
258. 5 1 The /gmficavit ex eſſed, that he was excommunicate fir F 
A 205 p. 4. Contumacy in a ſuit pro 77 wh as ſeu. alicrum juriun t 
295. p. 2. rcclefraſiicorum. The defendant ſued. a habeas corpus directed to the q 
295, P. 3- 4. ſheriff of the county, &c.. vel cuſtodi gaolae, Sc. and the gaoler U 
returned the warrant of the ſheriff upon the excommunicato capien. t 
de, &c. Mr. Nortbey took exception to the return, that as it ap. f 
peared upon the recital of the /gniſicavit in the warrant, the de. & 
fendant was excommunicate in a ſuit for tithes or other eccleſuſt. r 
cal duties in the disjunctive, and therefore ill, becauſe the cauſe cf | 

excommunication ſhould appear to be ſufficient, and the ſpecialy 

of it ought, to be ſhewn, and not ſo generally. For perhaps the 

jura eccigſiaſtica may be ſuch as he was not obliged to pay; Ex. 
communication ſo generally pleaded without ſome more ſpecil £ 
cauſe, will not be ſufficient to ſtay another's ſuit. 8 Co. 68. 4, | 
Trollap's caſe, much leſs : to. deprive a man of his liberty. And the n 
caſe of the King and Sanchee was cited, [ſee it before, 323. ] where h 
to a writ of habeas corpus the defendants were returned committed t 
by warrant of two juſtices of peace in purſuance of 27 Hen, b. i 
cap. 20. for contumacy in a ſuit before an ecclefiaſtical judge for 0 
tithes or other. eccleſiaſtical duties, juſt as it is here; and upon that p 
exception the defendants were diſcharged. , The court gave no op- 8 
nion in this matter. But Holt chief juſtice ſaid, that Sanchee's .cale t 
differed from this caſe, becauſe the commitment there was by vt t 
tue of a ſpecial authority given to the juſtices of peace by the {ad t 
act, which ought tobe purſued ſtrictly. But the court quiſhed N 
A habeas cor- the habeas corpus for two reaſons. . Becauſe it was directed to u 
pu: direed tO the ſheriff, or gaoler in the disjunctive, which the clerks agreed Pl 

the ſheriff or a Ce th 

gaoler, ill, Was, contrary, to all the courſe, and ill. 2, Becauſe the writ of ex- 0 
A writ of ex- communicato capiendo was not returned, but only the warrant af \ 
_ communicato the ſheriff ; for the writ ought regularly to be returned, for may be 0 
capiendꝰ ought a 


obe returned. it is right; for if the ſheriff has a good writ againſt a man, and 

he makes an ill warrant to his bailiffs upon it, to arreſt the man, 
The ſheriff. and they arreſt him accordingly, though the bailiffs cannot, yt 
haviog Sean the ſheriff may juſtify, by virtue of the writ; for if the ſheriff be 
ill warrant, yet in any Manner privy: to the taking, as if he command his bailiff to 
be may joſtify arreſt, a man by. parol, when he is taken accordingly, be is in the 
by the writ. cuſtody of the ſheriff: and if he has a writ againſt him at the ſame 
| time, he is arreſted, and is in cuſtody, by virtue of the writ.- In- 

deed the ſheriff muſt be privy to the taking, or otherwiſe m—_ 
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* be in his cuſtody. And Holt chief juſtice ſaid, that the carrying 
of this writ to the gaoler was an irregularity ; for where a man is 
committed immediately to the gaoler; there the habeas corpus ought 
to be carried to him; but where he is arreſted by virtue of a war- 
unt upon a Writ directed to the ſheriff, there the babeascorpus ought 
to be carried to the ſheriff; for he having the writ in his cuſtedy, 
is the only proper perſon to make the return. Since the habeas cor- 
pus act the gaolers have taken upon them to cheat the ſneriffs of 
the money for the returns, but that is not regular. The writ was 
quaſhed, and a new habeas corpus granted returnable immediate ; 
upon which the court gave order, that they ſhould procure the writ 
to be returned. Note; That writs of excommunicato capiends are 
inrolled in the Crown Office, which roll was brought into court in 
this caſe, and the writ appeared there to be. in the disjunctive. Ex 
relatione.m'ri Jacob. .Poft. 618. ; Fas *» FL 
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Smith verſe Wallet, 


HE ſequeſtrator of the tithes of a vicarage ſued «the impro=4g, ©. :;-$at, 
FT" priator in the Spiritual Court for tithes upon the endow- 58. 
ment. And the defendant moved here for a prohibition upon a — 
ſuggeſtion, that it was not a vicarage, and that that ought ta. be on denial of it 
tried at common law. Holt chief juſtice ſaid, that the ſuggeſtion to be a vicar- 
is good in point of law but if the ſuggeſtion appears to — 
court to be notoriouſly falſe, the King's Bench will not grant a v0 orohibl. 
prohibition; for they ought to examine into the truth of the ſugs tion if the 
geſtion, and ſee what foundation it hath; for if it appears plainly ſuggeſtion is 
to be falſe in fact, the King's Bench ought not to grant a prohibi- 4 0, 
tion, Hob. 66. Afton v. Caſtle-Birmidge; and it is held there, 220. 
that though the ſurmiſe be matter of fact, and triable by a jury, 
yet it is in the diſcretion of the court to deny a prohibition. So it 
was done Hob. 185, Jones v. Jones. But at laſt in this caſe; a 
Prohibition was granted by conſent, and iſſue to be taken, viearage 
or not, and to be tried at the next aſſiſes, to ſettle the tight. 
Note, Mr. Bury ſhewed in this caſe a copy of an endowment, and 
of the book of firſt fruits, where the vicarage was rated at 
a2d receipts for firſt fruits. Ex relatione mri Jacobß. 
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'Hartfort ver/. Jones. 
8. C. 2 Salk, Þ N trover the plaintiff declared, that he was poſſeſſed de 0% hi. 
6 3 bit. veſtium, Auglice ſuits of wearing apparel, ſeventy- two oun- 
Barnard. Rep. ces Of cloves, mace, and nutmegs, pounds aromatum vocatarun 


65 grocery ware, ſeventy pounds ini diverſorum generum, Gc. et qued 
. caſualiter amiſit, Sc. The defendant permits judgment to be gi. 
ven againſt him by default, and a writ of inquiry was executed, and 
intire damages given for the plaintiff. And Mr. Northey moved in 
arreſt of judgment upon the uncertainty of the declaration in the 
ſeveral particulars there mentioned; but the chief objection was ſe- 
venty-two ounces of cloves, mace, and nutmegs, and does nat 
ſhew how much of every one. Mr. Carthew to maintain the adi. 
on cited 2 Ventr. 67. Blifſe v. Froſt 78. Chamberlain v. Cu, 
trover de una ſerie cyanorum et granatorum, Anglice turks and gu- 
nets, after verdict held good. 1 Sid. 263. Pledall v. the hundred 
of Thi/tleworth, declaration of a robbery of a gorget and cuff, 
good after verdict. 98. trover de plancis granariis, good. Stil 
358. trover of a library of books, good. 1 Mod. 289. Wa v. 
Davies, de tribus firuibus foent good after verdict. 2 Saund 74, 
Hil. 1 Will. & Mar. trover de viginti peciis vini branditti, held 
good after verdict. Holt chief juſtice ſaid the laſt term when this 
was moved, that the ſaid caſes cited by Mr. Carthew were after 
verdict, and if there were a verdict in the preſent caſe, the judg- 
: ment would be according, for then they would intend that they 
| were mixed; but this caſe is after judgment by default. There i 
a great difference, where the thing, for which the action is brought, 
is one intire aggregate body, though conſiſting perhaps of many 
different parts; there it will be good, which is the reaſon of the 
. caſes of the pairs, and the moſt part of the caſes before cited, 
And for the ſaid reaſon Tin. 23 Car. 2. B. R. Boroughs v. Hall, 
' trover for a ſhip cum armamentis was held good; whereas if the 
action was brought for the guns and rigging ſeverally, they ought 
to ſhew what and how much. And ſo it was held in the caſe of 
Pollexfen v. Criſpe. The true reaſon why certainty is ſo much re- 
quired is, becauſe a recovery in this action may be pleaded in ber, 
if another action ſhould be brought for the ſame cauſe. This had 
been ill in detinue without ſhewing that they were mixed. But 
why is not this declaration as certain as a declaration in ejectment 
for twenty acres of land, thirty of meadow, &c. in the towns A. B. 
and C. without ſhewing how much lies in each town. And after- 
wards this term, upon the motion of Mr. Carthew, judgment ws 
given for the plaintiff, becauſe they eſteemed theſe to be things 
mixed. Ex relatione m'ri Jacob. | Mk. 
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M* Robert Eyre moved to quaſh the return of a reſcue, which s. c. 2 Salt 
| wirtute brevis mibi direfi feci a warrant to J. S. and 432,436,586. 
J. N. my bailiffs, who by virtue thereof ceperunt et arreftaverunt Return of a 
the defendant, ef in cuſlodia mea habuerunt, quonſque A.& B. „ 72 e e 
aſtrunt the defendant er cuffodia J. F. ef J. N. ballivorum meo- ty of the he. 
un. And it was quaſhed. For per Holt chief juſtice, the ſheriff "* 9»: of we 
ſhould either have returned, that the defendant was in his cuſtody bag? © 
and reſcued out of his cuſtody, or that he was in cuſtody of the Show. 180. 
bailifs and reſcued out of their cuſtody, either of which returns 5 3 
had been good, But this return is repugnant, vig. that the defen- 3 Mod. 75 
3 0 —_ n ſheriff, and reſcued out of the cuſtody 5 : 
of the bailiffs. relatione m'ri Jacob. 2 Rall. Abr. . 

Wilcox's caſe. Fr 7 AT 467-415 


Rock ver}. Layton. 


N caſe againſt the ſheriff for a falſe return of a deugſtavit to 
a writ of ſteri facias, the caſe upon the evidence at — 285 5 
to be thus. An adminiſtratrix had aſſets to the value of 3 Panr. Ab. 
2000. She confeſſed judgment in an action brought againſt her 30. Comges 
for zoo /. and afterwards permitted judgment to be given againſt her 7: | 
by default in another action; and upon a fiers facias upon the laſt Executor has 
judgment the ſheriff returned deuaſtavit; and whether this was a pw 5 4 
falſe return or not was the queſtion. And Mr. Montague for the and confeſſes 
plaintiff argued, that judgment being in this caſe againſt the admi- J99gment a- 
ſtratrix by default, ſhe ſhall not be eſtopped to give the former _ my 
judgment in evidence, upon the iſſue of devaſiavit or not upon the Rein ju y 
fare feri inquiry; this caſe reſembling the caſe of two michils to a g 89. 
fare facias, there one may have an audita querela, otherwiſe where hi for So. 
the defendant is returned warned. And the reaſon why the award then be pays 
of execution was reverſed in Pettiſer's caſe 5 Co. 32. was, becauſe — * 0 
two nichils were returned upon the ſcire facias. But in the like a 
caſe between Mounſon and Bourne, Cro. Car. 526. a ſcire feci be- vil d theſe 
ng returned, the award of execution was affirmed. So here the OS 
judgment being againſt the plaintiff by default, ſo that ſhe had no 
ny to plead the former judgment, ſhe is not eſtopped to 
ute advantage of it, and conſequently the return of the deva/ſtavit 
8 1 . return. 2. If the permitting of judgment to be given 
gunſt the plaintiff by default will amount to a confeſſion of aſſets, 
EF not confeſs a deuaſtavit and converſion. 3. The ſheriff 
8 not to have returned the devaſiauit upon the fieri facias 
out a ſcire feri and inquiry. Mr. Northey e contra for the 
(clendant argued, that as to the return of the deva/iavit upon tho 
| 7L e 0G 
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eri facias, &c. the ſheriff may return it upon the fieri facias, ; 
fe his peril, Then as to the confeſſion of aſſets 1 dad ür 
he did not believe, that the permitting judgment to be given 
default is a confeſſion of aſſets; but that ſhe has made herſelf cha 
able for all the aſſets, which ſhe at any time had; and if ſhe will nx 
diſcharge herſelf by pleading, ſhe has no.other means to diſchaye 
herſelf, but muſt anſwer for the whole. For where a man hu, 
day to plead a matter before judgment, and omits his advantage; be 
cannot take adyantage of it afterwards. And for this reaſon if an 
executor has two actions brought againſt him for 1000. each, and ha 
but 100 J. aſſets; if he does not confeſs the one and plead it to the 
other he ſhall pay the 2000. 5 aps 4 


Holt chief juſtice. The ſheriff may return a devaſlavit upon the 
ſieri facias if he will, and upon ſuch return judgment ſhall be gi 
ven againſt the adminiſtrator de bonrs propriis. The cafe is, ſuch 
adminiſtratrix hath aſſets, and firſt confeſſes judgment to the value 
of het aſſets, then permits another judgment to be given againſt her 
by default; inſtead of which if ſhe had pleaded the firſt judgment, 
and no aſſets over, it had been a good bar of the plaintiff's action 
the queſtion is here, whether after this neglect of pleading this mat. 
ter, the can at any time take advantage of it afterwards. It is the 
common caſe, that where a man has matter of bar to plead, and 
he ſlips his opportunity of pleading it, he loſes the benefit of it for 
ever. To which purpoſe is the caſe of Gilburn v. Rack, 2 Sid. 11. 
mentions it; but he ſaid, that he had a very exact report of it; 
where judgment of debt was given againſt tenant in tail, the lands 
intailed deſcend to the iſſue in tail, then a ſcire factas is ſued againi 


in tail, be dies, his heir and terretenant, and the heir in tail was returned heir in af 
 Jands deſcend fee, and terretenant, and warned; and he not appearing, there de 
ö was judgment quod habeat executionem by default, and an eit i- H 
ſued; and the intailed lands were extended, and the plaintiff upon pe 

the extent brought ejectment, and the defendant offered to give in pe 

evidence that the lands were intailed upon him; but it was held, th 

tenant in tail. that he was eſtopped to give that in evidence, becauſe a ſcire fea fe 


Was returned, and he might have pleaded it; which is a ſtrong 
caſe, all the ſpecial matter being found by the jury. And the calc 
of Hannor v. Maſe, Hob, 283. is grounded upon the ſame reaſon. 
And it 1s reaſonable, for if the defendant had pleaded this matter, 
it may be the plaintiff would have acquieſced; but if this ſhould be 
allowed, it would compel a man to proceed nolens volens. On the 


other hand the conſequence of the preſent reſolution will be an advar- Pa 
tage to all creditors, in eompelling executors to be honeſt and ſhev he 
the truth of their caſe. As to the matter of the judgment being by lot 

| default, it is agreeable to all the caſes cited; for no judgment can de th 
tin 


in a perſonal action without appearance, and conſequently my 
I 
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_ had opportunity to plead. The reaſon of the W of 


becauſe it took away the plaintiffs remedy againſt the ſheriff. 
But afterwards when it came to be a queſtion in the caſe of Mounſon 


the Common Pleas, and 3 it, and gave directions that it 
ſhould be uſed in this court by thoſe that would. The judgment 
againſt an executor by default is not conditional, but is the fame 
that is given in all other caſes; as if upon plene adminiſtavit pleaded 
the jury had found aſſets, yet the judgment muſt be de Bonis tefta- 
urig, though the defendant is eſtopped by the verdict, to ſay that 
there is no goods of the teſtator. And the reaſon. is, becauſe the 


the heriff upon the eri facias has no power to ſeiſe the proper goods 
gr of the — until a devaſtavit returned; which the ſheriff of 
ich neceſſity muſt return, becauſe the defendant is eſtopped by the 
lue verdict, to ſay that he has no aſſets. As to the conceſſion by 


Mr. Northey, that though an executor permits judgment to be given 
by default, that will not amount to a confeſſion of aſſets, it is not 
ſo clear; for why does he permit judgment to go by default? 
though poſſibly it may be taken in favour of executors. Gould 
juſtice ſaid, that it's being a judgment by default is not material in 
the caſe, for it had been the ſame if ſhe had pleaded plene admini- 


nn devaſiavit upon the ſcire fiert inquiry, that ſhe might have 
given in evidence upon plene adminiſtravit; but the former 3 2 
ment could not have been given in evidence upon it, for by the 
neglect of the adminiſtratrix in pleading the former judgment, the 
aſſets are become aſſets throughout; and therefore if there is any 


Hit chief juſtice would not over- rule that point at the aſſizes, but 
permitted it to be argued and derermined here, becauſe it was a 
point of great conſequence. The verdict, which was given for 


fndant ſhould have his coſts. Ex relatione m'ri Jacob. 


Wilbraham ver. Doyley, - - + 1 


out of Chancery for reverſing an outlawry in the county 


palatine of Cheſter, founding himſelf upon 4 Inſt. 214. where Coke 


de writ in the King's Bench, which is four months; by which 
une the 


dreſs 


Pettifer's caſe was, becauſe at that time ſuch practice had not 
ined allowance; and it*was thought hard, to introduce it, 


©. Buurn, the judges took notice that it was the conſtant courſe of 


defect of aſſets, to ' ſatisfy the ſecond judgment, it is a devaſtavir. 


the plaintiff, was ſet afide, and a rule of court made, that the de- : 


A man may 
give in evi- 
; 5 x : l dence any 
frravit ; for he would allow her to give every thing in evidence upon thiog upon 
the 2 feeri 
inquiry, that 
he might have 
given in evi- 
dence upon 
plene admini- 
ſtravit, 


M R. Acherley moved the King's Bench to ſtop a writ of errors C. 2 Salk. 


500. 

Comb. 345. 

hold g : 2 Poſt. 605. 
5, that in a writ of error to Che ſer day ſhould be given for ſo Proceedings 


lung time as that three counties might be held before the return of pes; ener to 
reverie an 

inst: . : 0 outlawry in 
e juſtices or lieutenants within the ſame county might re- Cheſter. 


8 7 
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dreſs the error, if they would. MWorrbry e contra ſaid; that fond 


there was ſuch an ancient uſage, yet now the ſtatute of 32 Ea 


cap. 43. has taken away the ancient courſe, and enacded, that the 
adminiſtration of juſtice uſed heretofore to be had at eight ſhire 


| ſhould be thereafter executed by the juſtice of Chefter at two — 


in the year only, at the ſeſſions next after Eqſter, and at the other 
ſeſſions next after Michaelmas, (which by 33 Her. 8. cop. 13. i 
made moveable at the pleaſure of the juſtice, ſo as proclamation be 
made of the time fifteen days before) in like manner as is uſed in the 


county palatine of Lancafter. And by that ſtatute it is made im. 


practicable in point of time; for if it ſhould be executed now, i 
would delay the party at leaſt two years, inſtead of the four months 
delay before. 2. This cuſtom, if it now remained, extends only 


ta caſes of judgments given by the judges ratione tenurae, to fave 


No ontlawry 

in Cheſter be- 
fore 33 H. 8. 
Cap. 13. 


their fine; and therefore it does not extend to a fine, nor conſe 
quently to this caſe, becauſe the judgment guod wilegetur is given 
by the coroners. 3. Before 33 Hen. 8. cap. 13. there were no 
outlawries in Cheſter, the electing of coroners in the ſame county 
being firſt appointed by the ſaid ſtatute; and therefore the cuſtom 
could not extend to judgments of outlawry. Holt chief juſtice 
agreed in omnibus, and ſaid, that there was no colour for the mo- 
tion; and ſaid farther, that there was no chief juſtice of Chef 


before the time of Queen Elzabeth, there being but one juſtice 
before. See the account of this cuſtom at large in Dier 345, 


S C. 1 Salk. 
370. 


S eparalia in- 
difamenta 
buic ſchedulae 


annexa ſunt 


billae werae. 


320, 1, from whence Cole tranſcribes it, in 4 Inf. 212. Ex u. 
lattone mri Jacob. * 


Rex wer, Browne. 


IR Bartholomew Shower moved to quaſh an indictment, becauſe 
the caption was, Ad generalem, &c. per ſacramentum of the 
jury prasſentatum exiſtit, quod ſeparalia indictamenta luic ſebedulat 
annexa ſunt billae verae; to which he took two exceptions. 1. That 
there was no finding; for if there were twenty indictments annexed 
to the ſchedule, and two of them only were true, and the others 


| falſe, that would anſwer the finding. 2. That they were not in- 


dictments, until they were found. As to the firſt, the opinion of 
the court was, that it was well enough, ſeparalia indictamenta im. 
porting all the ſeveral indictments. But for the ſecond exception i 
was quaſhed, becauſe it ought to have been 4:llge, 
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Medina ver Stoughton. 


ASE. The plaintiff declared, that the defendant being poſ- s. C. 1 Saik. 
mh ſeſſed of certain million lottery tickets, fold them to the 210. 
plaintiff, affirming them to be his own, whereas in trath they 82 
were the tickets of another Man. The defendant pleaded, that he affirming them 
bought them hone fide before the ſale, and ſo ſold them bona fide ; tobe bis own, 
in quo caſu the plaintiff ought not to have his action, er peri? Ju- wercnot 
licium de narratione, et quod narratio cafſetur. The plaintiff de- Sbow. 58. 
murred. Holt chief juſtice: The plea is ill, and the action well Cro. El. 44. 
lies, Where a man is in poſſeſſion of a thing, which is a colour r. ys 
of title, an action will lie upon a bare affirmation that the goods 1 Ro. Ab. 91. 
fold are his own. For in ſuch caſe it amounts to a warranty, and 8d 14%. 
ſo it was adjudged in this court Mich. 1 Will. & Mar. B. R. be- e, 47. 
tween Croſs and Gardiner, 3 Mod. 261. where in caſe the plaintiff Mo. 196. 
declared, that there being a diſcourſe between the plaintiff and de- ©: 185. 
fendant concerning the ſale of two bullocks then in the poſſeſſ on 
of the defendant, the defendant fold them to the plaintiff, falſely 
zfirming them to be his own, 1bi revera they were the bullocks 
of J. S. and upon this reaſon it was adjudged for the plaintiff, after 
motion in arreſt of judgment, according to 2 Cro. 196. Roſervell 
v. Vaughan ; but otherwiſe in caſe of land, becauſe there the pur- 
chaſor may ſearch into the title. And Gœuld juſtice, that he drew 
the declaration in the caſe of Croſs v. Gardiner, and purpoſely 
ſhewed a poſſeſſion of the bullocks, for the queries turned upon 
that difference. But the great queſtion of this caſe was, whether 
they ſhould give final judgment, or only reſpondes onfter? Mr. 

Nerthey ſaid, that petit judicium de narratione is always in bar P. licium 
in this court; in abatement it is petit ſudicium de billa, et quod billa % =! _— 
caſetur ; and judgment quod billa caſſetur cannot be given in this „ R. 
caſe, becauſe it is not prayed. Holt chief juſtice : That is true in 
demurrers, but not in pleas, becauſe there it is gi nen; for a man 
may plead in abatement of the declaration. Gould juſtice : Where 
a matter of bar is pleaded in abatement, the plaintiff ſhall have 
1udgment in chief. The matter of this plea is plainly in bar, being 
new matter out of the declaration; and the defendant ſays, in quo 
coſu the plaintiff ought not to have his action, which is in bar. 
Hit chief juſtice: If a man pleads matter which goes in bar, but 
begins and concludes his plea in abatement, it will be a plea in abate- 
ment; for it is the beginning and concluſion that make the plea. 
dee 1 Sid. 189, 190. But if he begins in bar, though he concludes 
in abatement; or concludes in bar, though he begins in abatement ; 
will be a plea in bar. Gewld juſtice: In the demurrer the plaintiff 
Prays his damages; which is ill. _ chief juſtice: It was held 
IM ll 


SIPTRESESPTaTEAHTSe co AA 5a MH 


— 
wy 


} 


594 Trin. Term 12 Will. 3. 


Ante 339. in this court in the caſe of Biſſe v. Harcourt [See 3 Mad. 281. 
7%. that if the defendant pleads matter of fact in abatement, which the 
5 plaintiff confeſſes and avoids, there in the conclulion of his plea be 
cannot pray damages, but muſt affirm his writ ; but if he genie; 
the fact, he may pray judgment de damnis; becauſe if the matter 
| of fact be found for the plaintiff, he ſhall have final judgment. 
 Gilb. Hit. And in another caſe afterwards upon a ſcire facias they held, that 
C. B. 4% if the defendant pleads matter of fact in abatement, and the plaintif 
replies and denics the fact, he may pray execution; but yet if 
| judgment be given for the plaintiff upon demurrer to the replication, 
Show. 4. it ſhould be only reſpondes ouſter. The court gave judgment in 
Judgment in this caſe, quod reſpondeat ulterius, becauſe they ſaid that would not 
3 be miſchieyous ; for if it were error the defendant could not afſign 
to be in bar it, it being in his favour. And in another caſe laſt term, between 
againſt the * Rocher and Sawkins, Holt chief juſtice held, that if a plea in bar 
3 be pleaded, and the court gives judgment only to anſwer over, it 
ſigned by him cannot be aſſigned for error, becauſe it is for the defendant's benefit; 
as error- as if the court grants an eſſoin, where none lies by law. Ex rei- 
Rooßer v. fiane miri Jacob. n 1 | 


Sawkins, 
Holt 460. 


Fi; 


Sir Creſwell Levinz ves /. Randolph. 


e. catel. EBT upon a bond of 4o/. brought by Mr. ſerjeant Levinz, 
B. R. 403. as late treaſurer of Gray's inn, againſt the defendant, a coun- 


| 55 Nod. ſeſlor at law and member of the ſame ſociety. The defendant crave 


Debt upon a #ye&r of the bond and condition, which was, that if the above \ 


bond given by bounden Herbert Randulph ſhall from time to time, and at all times 
CS! hereafter, well an truly pay, or cauſe to be paid, all ſuch ſum 
for the.be- and ſums of money as ſhall become due by him for commons, va- 
nefit of the cations, penſions, dues and duties whatſoever, belonging unto 
2 Gray's Inn, and ſhall obſerve all ſuch order and orders of penſions 

a8 (fl be made from time to time, and at all times hereafter, in 
General Gray's Inn aforeſaid, that then, Ec. Upon which the defendant 
performance pleaded, that he a tempore confeetionis ſcripti praediet uſque di n 


| pleated. orbibiticnts billae pracdiae bene et fideliter fokvit onmes denaricrun 


ſummas et obſervavit omnes ordines in conditione praedicta ſpeaficats | 


mentionatos et contentos ex parte ſua ſowvendos et obſervandes ſecundun 
formam et effeum ejuſdem conditionis, vis. apud parochiam ani 
Andreae Holborn praediclam in comitatu praediclo. Et buc, &c. 


Et fracdictus Creſwell dicit, gucd ifs per aliqua per proedium 
Herbertum ſuperius Placitando allegata ab aftione ſua pracdicla inat 
werſus cum babenda praecluai non debet, quia proteſtando qued prat- 
diftus Herbertus non ſelvit aliquas denariorum ſummas nec ebjervaui 
gligues ordines in conditione praedifia ſpecificates ex parte 7 1 

I | 
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2 et obſervandos ſecundum for mam . et effetum ejuſdem condi- 
2 0 — 2 Creſwell dicit quod praedictum hoſpitium 
Graienſe, communiter nuncupatum Gray's Inn, in praedicta parochia 
ſanfti Andreae Holborn in comitatu preeditto oft et a tempore diu et 
lmginguo praeterito ſuit antiquum hoſpitium curtale et antiqua lau- 
Uahilis et bonorabilis ſocietas generoſorum leges | hujus regni Angliae 
ſudentium, vocatum an inn of court, neenon' umum de quatuor focte- 
tatibus et hoſpitiis curialibus, vacatis mns of court, hujus regni Anglia? 
ge et in quibus aut aliquibus vel uno illorum quatuor hoſpitiorum et 
 ſecietatum omnes et fingult generofi et perſonae leges Angliae ſludentes 
ad barram et in confiliarios ad legem e vocandi proficiendi er allocandi 
admiſf educati et approbati ſunt et per totum tempus praediffum fue- 
unt et efſe conſueverunt priuſquam fic ad barram evacantur ſeu con- 
filiarii ad legem profetti et allocati ſunt fuerunt vel effe potuerunt, 
in quo quidem hoſpitio et ſocietate Gratenſi ſunt et a toto tempore 


alias unus et principalis gradus qui ex lectoribus, Anglice readers, et 


nminantur ſocit de banco, Anglice benchers, boſpitii foe ſocietatis 
Graienſis, ac hujuſmodi ſocit de banco pro tempore exiſtentes ſunt er 
fer totum tempus praedictum fuerunt gubernatores et regulatores ſocie- 
tatis et hoſpitii illus, curam habentes inter alia examinandi ad bar- 
ram cvicandi et in confiliarios ad legem proficiendi et allocandi ſlu- 
dentes et membra dictae ſocietatis, unus quorum quidem ſuctorum de 
banco per et inter ſeipſos de tempore in tempus electus adinde nomi- 
natus g et fuit theſaurarius hoſpitu de Gray's Inn praeditt, et ne- 
men et officium illud per duos annos infimul uſualiter aut eo circiter 
labet exercet gaudet et occupat et habere exercere gaudere et occu- 
fare ſolet et ſolebat a toto tempore ſupradifo, ui quidem theſaurarius 


caftat et cepit ac per totum tempus praedictum capere conſuevit ibidem 
& et a quolibet ad barram evecato et in comſiliarium ad legem profecto 
t allacato per ſocios de banco dictae ſocietatis aut hoſpitii Graienſis 
buyuſmodi ſcriptum obligatęrium cum hujuſmodi conditiene ſuperius 
ſpecificata ad et ſuper bujuſmodi ejus evacaticnem ad barram ibidem, 
t quilibet fic ad barram evocatus necnon quilibet in tandem ſocietalem 
adi ſus (dum unus membrorum ejuſtem extitit) ſelvit et a toto tem- 
Pore ſupradicto ſolvere conſuevit hujuſmodi theſaurario pro tempore 
exiſtent in uſum dictae ſocietatis quandam parvam denariorum ſum- 
mom, ſcilicet tres ſolidos ct quatuor denarics, annuatim nomine pen- 
um ſuarum, Anglice his penſions, viz. duodecim denarios quelibet 
mino ſanfti Michaeits et ducdecim denarios quolibet termino ſancti 
Hilarii ac unum ſelidum et quatuor denarios pro termino Paſchae et 
mino ſancti Trinitatis, erga ſuſtentationem fublicorum ct neceſſa- 
"run onerum- expenſarum et cuſtagiorum ſccietatis praediftae, ſci- 
«ct apud boſpitium Eraienſe praedidum in purechia praeditta ; Frm 
: idem 


pracdicto fuerunt ſeparales gradus generoſorum ſectetatis illins et inter 


corum affiſtentibus comfiſtit, qui quidem leftores et afſiftentes ſunt et no- 


fro tempore exiſtens inter alia tanguam ad ejus efficium ſpeftantia 


Tad 
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nariorum pro penſionibus iþfhus Herberti dicto hoſpitio 


Condition ofa Mr. Mountague for the defendant took 970 ex 
| to pa 
fall be "ve, Was alleged, which ought to be, becauſe it was an uncertain pay- 


4 


no demand is ment. 2. The breach is not poſitively alleged, for it may be the 


neceſſary. 


Departure. 


didti ipſemet fuit unus ſociorum de banco ſoctetatis iu ac . 


_ allocatus fuit juxta laudabilem morem inde a toto tempore ſupredifh 


idem Creſwell ulterius dieit, quod tempore confeltionis ſeri pe 


rarius dicti beſpitii Graienfs prius adinde debito nus eleflus, diz 
apud hoſpitium illud in e parochia, quodęus pracdiffus Heber. 
tus (tunc et antea unus genereſorum et membrorum efuſdem Pecietatix 
exiſtens) adtunc et ilidem per ſoctos de  banco ſocretatis 171 2 
illius ad barram evocatus er unus confiarius ad legem profetiu; it 


ibidem ufitatum, et ſuperinde dictum ſcriptum obligatorium cum cm 
ditione praedicta in forma pracditta rh: Ge adtienc et 55 
fecit, et unus membrorum Name Mus thidem adbuc exiftit, qud. 
gue ultimo die termini ſanctae Trinitatis anno regni domini Gulieini 
tertii nunc regis Angliae, &c. nono (quodam Danicke Beding feld c. 
migero adtunc et antea et poſtea theſaurario ſecietatis et beſpiti 
Graienſis praedidli exiſtente) ſumma trium ſoli er 4. 
Fans 

uno anno integro adtunc finito aretro fut et adbuc exiſtit WI 
contra formam et effeftum conditions praediftae ; Et bc paratu 
eft verificare, Unde petit judicium et debitum ſuum praedifium mu- 
cum damnis ſuis occaſione detentionis debits illius fit adjudicari, &. 
M. Dixon, L. Agar. To which replication the defendant de- 
murred, and ſhewed for cauſe, quod per placitum prardiflum mn 
conſtat oe ipſe idem Herbertus conditionem ſcripti obligatorii pra. 
dicti aliquo modo infregit, ue oft incertum et caret forma, &:. 
Geo. Barret, And the plaintiff joined in demurrer. | 


„ enges gs S Da. 


Ir. i” 2 to the 
Y replication. 1. That in the aſſignment of the breach no demand 


defendant paid his penſions to the treaſurer, and the treaſurer did 
not pay them to the ſociety, and then they will be arrear to the 
ſociety, and yet not due from the defendant. Sed non alhkcatur. 
For per Holt chief juſtice no demand is neceſſary for this ſum, 
being a ſum in groſs. And per Gould juſtice, the defendant here 
after pleading general performance, is eſtopped to ſay, that there 
was no demand. To which Holt chief juſtice agreed. Co. Cr. 
76. Chapman v. Chapman. 2. The alledging that ſo much was in | 
arrear for penſions from the defendant is a ſufficient breach; for it 
they had been paid to the treaſurer, that had been payment to the 
ſociety, and ſo they had not been in arrear. But it had been 
better pleading, to have ſaid, that the defendant had not paid, &. 
And judgment was given for the plaintiff nf, &c. . 


Afterwards Mr. Coreper ſhewed raule, why judgment ought 0 
to be given for the plaintiff (Holt abſente) Turton _—_ 
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juſlices being only in court. And he ſaid, that it did not appear 
by this N that the penſions were due within the condition 

or che bond, for it is only, that every one ſelvit et ſalvere con- 
ſarvit, which is no preſcription, and therefore cannot make a due; 
and it is not ſaid ee conſuevit et debuit. But the two judges 
were of opinion, that theſe penſions appeared to be due upon the 
record. And therefore judgment for the plaintiff, Note, Noribey 
took exception, that their plea was ill, becauſe they ſhould have 
| ſhewn a ſpecial performance. And he ſaid, the opinion of the 
court was ſo about four years ago in the caſe between the Middle 
Temple and Mr. Alliſen upon ſuch a bond, and ſuch a plea, and 
ſoch a breach. But to this no opinion was given by the court. 
dee for it 1 Sid. 215, 334. I Bulſtr. 31, 43. Cro. Elz. 749. 
1 Roll. Rep. 173, 382. Cro. Eliz. 232. 1 Ventr. 121, Moor 856. 
pl. 1175. Hob. 12, 1 Saund. 52. 2 Saund. 409. Cro. fac. 559. 
Cro. Car. 421. 2 Med. 305. difference between the pleading. 
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Coux ver}. Lowther. Error CE 


Intr. Mich. 11 Will. 3. B. R. Rot. 502. 


[mes Lowther brought an action of treſpaſs againſt Lancelot Treſpaſi a- 
Salkeld ſenior, Lancelot Salkeld junior, and George Coux, of gainit three, 
his houſe broken, and of the expelling him from his houſe, and cant made 
keeping poſſeſſion ; and of his goods dem inventis captis et aſpor- res fe two 
tatis, &c. The three defendants appeared by one attorney, and Plesd not 
Cur pleaded not guilty to the whole; upon which iflue is joined. ary ng 
The two Salkelds guoad the force and arms, and the expulſion, and Part, where- 
the extratention of the plaintiff out of the houſe, plead not guilty, 2 1 
upon which Iſſue is joined : and guoad the reſidue of the treſpaſs found for the 
they juſtify, as bailiffs to Sir George Fletcher, the taking of the plaintiff, and 
goods as a diſtreſs for rent arrear reſerved upon a demiſe to the nge 5 
plaintiff by Sir George Fletcher of the premiſſes, &c. The plaintiff ets 
teplies, that they committed the reſidue of the ſaid treſpaſs of their 
own wrong, in forma qua idem the plaintiff ſuperius verſus eos 
inde queritur, Abſque hoc that they took the goods in et ſuper di- 
miſa praemiſſa prout illi ſuperius allegaverunt Et hoc paratus eft 
terificare, Gc. The two Salkelds rejoin, that they took them 
7 the demiſed by” iſes prout ſuperius placitando allegaverunt, 
ole loc ponunt ſe ſuper patriam. And the plaintiff fimiliter, 

entry was, that at the day in bank the plaintiff venit per at- 
*rnatum ſuum praedictum; and by the poftea it appeared, the 
Jury found Coux guilty of the treſpaſs, &c. El quoad primum 
N between the plaintiff and the two Salkelds joined, unde they 

that they are not guilty ; * found them guilty; E. 

5 | 7 ; 


 quoad 
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terins fimiliter junctum iidem juratores ſuper ſacramentum frm 
dicunt quod pracdicti the two Salkelds the goods inframentionata in 
et ſuper dimiſſa praemiſſa non ceperunt prout praedicius the plaintf 
ſuperius replicando allegavit ; and they give damages 141. coſts 40s, 
At he return and then the entry continues, Et ſuper hoc idem the plaintiff dci 
2 = 2 L. quod fpraedifins Lancelot Salkeld ſenior modo mortuus extjttt, & 


that one of the pracdicti Lancelct junior et Gecrgius hoc non didicunt 222 
deſendants praediclus Janceltt Junior tempore comparentiae ſuae practditine 


who oy a pracfatum Joſephum Rolfe attornatum fuum ut pragfertur, ſcilcet 


another was craſtino ſanttae Trinitatis anno regni domini nunc regis nom, et din 
eee _ poſtea fuit infra aetatem viginti et unius annorum, Et ea rating 
ee petit fudicium verſus praefatum Georgium de et ſuper verediflun 
therefore he pratbilictum ſibi redd! ; Ideo confideratum eft, quod praedifius Thomas 
ae e T recuperet verſus praefatum Georgium damna ſua praedicta ad ſex- 
the other, and decim libras per juratores praedittos in forma praedicta afſeſſa nec. 
he has it. non quatuordecim libras ſex ſolidos et ofto denarios eidem Thomae ad 
requifitiohem ſuam pro mifis et cuſtagiis ſuis per curiam bic de in- 
cremento adjudicatos, quae quidem damna in toto ſe attingunt ad tri. 
Nolle proſequi ginta libras ſex ſolidas et ofto denarios; Et ſuper hoc idem Thoma; 
| 2 r * fatetur ſe nolle ultert, us profequi ver ſus praefatum Lancelot Salkell 
juniorem ſuper verediftum praediftum, ſed ulterius profequi ſuper 
veredictum illud penitus deadvocat et recuſat ; Ideo confideratum q, 
quod praedictus Lancelot junior eat inde fine die, &c. et quod proc: 
dictus Thomas habeat executionem verſus praefatum Georgium dt 
damnis praediftis, Sc. Upon which judgment Coux brought 2 
| writ of error, and aſſigned the general errors. And Mr. Northy 
Retraxit Council for the plaintiff in the writ of error argued, that this entry 
what ; it ean-of the nolle proſequt amounted to a retraxit, and therefore cannot 
bs — be entred by attorney, but ought to be entred in proper perſon; 
aand therefore being entred by attorney it is error. And for that he 
cited 8 Co. 58. a. Beecher's caſe, in point. 1 Roll. Abr. 584. C. 

Li. 138. 5. 139. a. Co. Entr. 283, But againſt this it was 
by Raymond for the defendant in error, that the entry here o the 
nolle proſequi is not by attorney; for though the plaintiff in the 
original action appears at the return of the prftea by attorney, ye 
when he enters the Holle profequi, he fays, quad idem Thomas, vis. 
the plaintiff, fatetur, Cc. and it is not ſaid, as it is in Beecher's 
caſe, that the plaintiff per attornatum ſuum fatetur, and therefore 
the court will take it to be entred in proper perſon ; for fince it 
is not expreſly ſaid to be by attorney, they will intend it to be in 
proper perſon, | becauſe ſuch intendment will ſupport the judg- 
ment, whereas the contrary intendment would reverſe it; and al- 
ways where the court betakes itſelf to intendment, it ſhall be 
rather to affirm, than to reverſe any ju And for this he 


 Suandope, 
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gad alium exitum between the plaintiff and the two Sollelh . 
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| dgment. ; 1 
Pemberton v. Cited the caſe of Pemberton v. Stanhope ahodged in this * 
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* where the entry was as in this caſe as to this matter: and 
Juen and Gould juſtices C abſente Holt chief juſtice) held, that 
. | he entry was in proper perſon, and not by attorney. And of 
x that opinion they were in this caſe ; but as to this Holt chief juſtice 
. gave no opinion. 2. He argued, that this entry of the nolle pro- Nolle proſequi. 
/ qui did not amount to a fefr nt, which would be a releaſe, but 
f chat it is an agreement, that the plaintiff will not proceed againſt 
ie the other defendant, and that ſuch agreement and acknowledgment 
* {hall be an abſolute bar as to him, but that notwithſtanding the 
f plaintiff might proceed againſt the other defendants. And for this 
1 he cited Cro. Car. 239, 243. 2 Roll. Abr. 100. pl. 5. Walſh v. 
ne Biſcop, as a reſolution in point; where in battery againſt two the 
„ one pleaded not guilty, the other juſtified, upon which ſeveral 
a1 iſues were joined, and verdicts in both for the plaintiff, and ſeveral 
x damages; the plaintiff entred a no/le proſequi againſt the one defen- 
7 dant, and took judgment againſt the other; and it was objected, 
ad that the entry of the nolle proſegui amounted to a retraxit, and 
* therefore it being entred before judgment againſt the other, he 
£ could not have judgment againſt him, becauſe a retraxit is a re- 
a5 leaſe, and a releaſe to one in treſpaſs is a releaſe to all; but the 
ld court held that it was not a retraxit, but a bare acknowledgment, 
vr that he would proceed no farther againſt him. And Cro. Car. 551. 
fl, Dennis v. Powell, 3. He cited ſeveral caſes, where ſuch entries 
2 were by attorney. Co. Entr. 172. 6. 650. 6. 676. 6. 303. 4. 
4 699. 4. 1 Book of judgments, 127, 205, 219. 181, 655, 190. 
a 2 Book of judgments, 239. pl. 29, 52. pl. 1. 60. pl. 12. 70. pl. 34. 
bey 78. pl. 59. 89. pl. 16. 153. pl. 28. 223. pl. 1@ 152. pl. 6. 239. 
ry fl. 24. Raſt. entr. 583. 4. 654. 6. 2 Saund. 379. remifit damna 
\0t entred by attorney. 1 Saund. 342. Jemmot et al v. Bagus, Intr. Jemmot v. 
n; Hill. 3 Will. & Mar. B. R. Rot. 759. e 1 
0. And Holt chief juſtice ſaid, that it is a great queſtion, if this Where « wit 
ed would be a retraxit; and it ſeemed to him that it would not. proſequt = 
the But he gave no poſitive opinion. And he ſeemed to make a diffe- reraxi:. 
the rence, where there are many defendants, and where but one; that 
yet in the former caſe a nolle proſequt will not amount to a retraxit, 
12. cura where there is but one defendant. See 6 Eqdw. 3. 30, 31. 
rs Then Mr. Northey argued farther, that this judgment ought to be 
ore reverſed ; becauſe. at the time when the court gave judgment againſt 
> It Cux for the whole damages, to which the other defendants were 


lable the damages being joint, they did not know, whether the 
plaintiff would enter a nalle proſegui againſt the other defendants ; 
and therefore it was erroneous in the court, to give judgment 
2unſt one defendant, and to do nothing as to the other; and 
therefore that it was a diſcontinuance, and in treſpaſs a diſcontinu- 
ance as to one is a diſcontinuance as to all. 39 Ed. 3. 3. 30 


Al. 


HFS. 
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| Judgment nz or only againſt the dead man. Cro, Jac. 290. Ln 
inſt . Y: | ; : Z 
3 Abr. 776. pl. 6. Bird v. Bird. Cro. Jac. 303. King v 
appearing by 
attorney, ſhal 


3 ed 50 attorney; judgment for the plaintiff, and it was reverſed 35 
fendants, I, 


| Alf 75 38 2727 17. And he nn 762, Green 9. 


authorities, that where the defendants ſever in plea, and the jury 


nance, and ought not to expect any more encouragement, ſince 


Charnock & Starnell, where in treſpaſs Starnell did not appear at 
the day at which he ought by the imparlance ; Charnock pleaded in 
bar, to which the plaintiff replied, and upon demurrer day wa gi 
ven till the next term, and then it was adjudged for the plaintiff 
and the ſame term he entred a nolle proſequt againſt Starnel} *. 
then a writ of inquiry was awarded againſt Charnock, and upon the 
return adjudged againſt him ; and upon error brought this judg. 
ment was reverſed, becauſe there was no judgment entred againſt 
Starnell by nil dicit, nor day given, which was a diſcontinuance of 
the ſuit; and the nolle proſequi againſt him comes too late, and 2 
diſcontinuance againſt one was a diſcontinuance againſt both, and 
of the intire ſuit. And ſo in the preſent caſe the nolle profequ 
comes too late, the ſuit being diſcontinued before; but it might 
have been otherwiſe, if the nolle proſegui had been entred betore 
the judgment, as the caſes are of Waſh v. Biſhop, Cro. Car. 239. 
and Rodney v. Stroud, 3 Mod. 101. 2. He agreed, that there are 


ee ococsﬆ yt © - 


find ſeveral damages, that the plaintiff may take judgment againſt 
the one, and enter a nolle proſequ: againſt the other, the mill 
proſegui being entred before the judgment; but there is no 
caſe in the books that warrants ſuch entry of a nolle preſequ 
where the jury find the damages jointly. That this matter of the 
entry of nolle proſequi's has received already too much counte- 


they tend to encourage the joining of perſons in actions for vexa- 
tion only, where the party has no cauſe of action againſt them, 
3. He faid, that the appearance of the infant by attorney was er- 
ror, and amounted to a diſcontinuance ; and that the plaintiff 
could not take judgment againſt the one defendant without the 
other, becauſe that were contrary to his demand in his writ, and 
therefore it abates his writ. And for theſe reaſons he prayed, that 
the judgment might be reverſed. 


E contra it was argued by Raymond for the defendant in error. 
And he agreed, that if in this caſe judgment had been taken againſt 
all the defendants, it had been erroneous, and ought to have been 
reverſed as to all, and not only as to the infant, who appeared by 


borough & Crake, Allen 74. Stile 121. Oates v. Aylett. Af 
| fault and battery againſt four, one being an infant, and all appeu- 


yy oe cc dp Fa au = wii, i iz x3 


to all. 1 Roll. Abr. 775. pl. 2. Scudamore v. Scriven, treſpals 
and verdict againſt three defendants, one dies, judgment againſt all, 


and it was reverſed as to all, and not only as to the dead _ 
2 
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And the 3 18 given in the ſaid books, becauſe the judgments 5 


| were intire; which reaſon fails in this caſe, fince no judgment is 
aken againſt him who appeared by attorney, nor againſt the dead 


man. 


| hat where treſpaſs is brought againſt ſeveral, and they plead not 


puilty, and one, of them dies, and a venire and diſtringas iſſue 
to try the iſſue between the plaintiff and the two defendants, and a 
verdict for the plaintiff againſt both; the plaintiff may ſurmiſe the 
death of one of the defendants, and ſhall have judgment for the 
whole againſt the other, and good. " Hen. e En 6. 21 
þ. Cro. Car. 426. V. Jones 367. 1 Roll. Abr. 767, 756. Tip- 


pin v. Lenton, and 1 Ventr. 249. 3 Keb. 254. England v. Clerk. 


Stile 299. Preſton v. Mortloc. And of this opfnion the whole 


court ſeemed to be as to the dead man. And then he urged, that 


now no judgment being taken againſt the infant who appeared by 


attorney, he is guafi out of the cafe. That although there are not 


many books, that warrant the taking of judgment againſt one of 


the defendants, and the entry of a 7olle 1 7 as c W eher, 
where the damages are joint; yet it ſeems to 


more active than the other; and therefore the party may either 


have an action againſt one, and recover all his damage againſt him; 


or have an action againſt them all, and make them all to contribute 
to his reparation; therefore fince C]⁰ might have been charged 
with all the damages in an action againſt him alone, he has no rea- 
{on to complain, for the number of the defendants is not any mea- 
ſure of the damages to the jury, but the injury ſuſtained ; fo that 
there is no particular prejudice to this defendant, he ſuſtaining 
the whole burthen, fince he was originally chargeable with the 
whole; and therefore no reaſon to reverſe this judgment, becauſe 
he is charged with the whole. Hob. 70. 1 Roll. Rep. 233. 2 Noll. 
Ar. 100. let. F. pl. 1. Parker v. Sir Jabn Lawrence and Mood; 
Treſpaſs, &c. againſt three, one of them pleads not guilty to the 


whole, upon which iſſue 'was joined, the other two juſtify, upon 


which there was a demurrer, the iflue was tried, and verdict for 


the plaintiff, and damages; as to him the plaintiff took judgment, 


and as to the others he entred a nolle proſequi, and good; and 
yet there the two defendants, againſt whom a mnolle proſequi 
was entred, were bound by the damages found by the jury upon 
the other iſſue, and the faid damages ought to be aſſeſſed joint- 


ly; for though they ought to be aſſeſſed conditionally as to the de- 


murrer, yet they ought to be joint; for if they were aſſeſſed feve- 
rally, and judgment afterwards ſhould be for the plaintiff upon the 


demurrer, he would have two recompenſes, 222. one againſt him 
who was found guilty, and the other againſt them upon whoſe 


70 


And as to the dead man, that ſeems to be a ſettled point, 


; warranted by the 
reaſon of the law; for where divers perſons commit a treſpaſs, 
the law regards them all as principal actors, though one of them be 


602 


not guilty pleaded, the huſband was found guilty, the wife not 
guilty ; it was held to be aided by the verdict; and per Rolle chief 


taken againſt the other defendant. 14 Edw. 4. 6. per Littletm, 


| Mildmay. 15 Edw. 4. 26. b. per Littleton juſtice, And all tl. 


Hob. 180, Hob. 70. Cro. Car. 243. 1 Roll. Rep. 395. Sir An- 


ſequr or not; and if he had not, the whole would have been diſcon- 


to the other, ſo that at the time of the judgment it was erroneous ts 


plea he had demurred. 1 Noll. Rep. 395. Headley v. Sir Anteny 


caſes aforeſaid of the dead man ſeem to be caſes in point; for there 
the jury found joint damages, yet upon ſuggeſtion that the one was 
dead, judgment was always againſt the other. And it is no objec. 
tion to ſay, that there is the act of God, for the act of God doe 
wrong to no man, and therefore if it were a wrong to the ſurvivor 
ſuch ſuggeſtion would not be admitted. Stile 349. Butcher 4 
Orchard. Caſe againſt huſband and wife for words ſpoken by both, 


Juſtice, there might have been a releaſe of the damages as to the 
wife, if both had been found guilty. 2 Roll. Abr. 100, pl. 5. i 
ſeems to be a caſe in point. Trin. 3 Car. C. B. Ret. 1948. Lin 
man v. Stileman and three others in treſpaſs; the three plead a ſpe- 
cial plea, upon which a ſpecial iſſue is joined, the other pleads not 
guilty ; verdict for the plaintiff, and joint damages; the plaintif 
relinquiſhes his ſuit as to the one, and takes judgment as to the | 
other three for the damages and coſts; which ſeems to be a caſe in 
point. And as to the other objection, that the alle prgſegui ought 
to have been entred, before the judgment taken againſt Coux; but 
now the contrary being done, the ſuit is diſcontinued ; he argued, 
that this objection was the reverſe of the objections that were uſed 
to be made in theſe caſes ; for the objection uſed to be, that if the 
olle proſegui was entred before judgment, it would be a releaſe; 
but there are many books, that it may be entred after judgment 


Trin. 15 Edw. 4. 26. b. 2 Roll. Abr. 100. pl. 2. Evelie v. Sil, 


tony Hendly v. Mildmay. And the preſent objection might hate 
been made to the ſaid caſes; for the court, when they gave judg- 
ment, could not ſay, whether the plaintiff would enter a olle 6 


r , . & oa oo & 


tinued ; but in the ſaid caſes it is held good, and no diſcontinuance, 
when the nolle proſegui was entred, for upon the whole it appears 
that there was not any diſcontinuance. 


© 
— — 


But the whole court ſeemed to be of opinion for the plaintiff in 
error. And Holt chief juſtice ſaid, that it would be very difficult 
to maintain this judgment, the damages being joint, and judgment 
being entred againſt the one, before the nolle proſequt was centred as 


charge Coux with all the damages, and give no judgment againſt the 
other. But adjournatur, to hear council again, Cc. 


Memorandum, 
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Memorandum, Immediately after the end of this term Sir Nicholas 

Lochmere, baron of the Exchequer, petitioned the King to have 
have to reſign his office of baron.; which was granted to him, 
r firrendered bis patent accordingy. © 


Rex ver/. Daviſon. 
| 5 8. C. 1 Salk, 
A HE defendant being brought into court upon the return of 5 = 
a habeas corpus, it appeared that he was taken upon a writ If a man may 
of excommunicato capiendoꝰ, being excommunicate for having kept keep ſchool | 
{chool without licence of the ordinary. And it was faid by the eee 2 
| council, that a man may keep ſchool without ſuch licence; and 1 Bull. 172. 
that in Oldfield's caſe lately a prohibition was granted, to ſtay a ſuit Farr. 59, 161. 
igainſt a man in the eccleſiaſtical court for having kept ſchool with- Se. 597» 
out licence. But the court ſaid, that the prohibition was only 5 = 
granted with intent that the plaintiff ſhould declare upon it, in order Cre. Ja. 29, 
that the matter might be more judicially determined. Then Mr. F 
Nerthey moved, that the defendant might be bailed, until the 132, 384 
matter in law ſhould be determined upon the return of the habeas ' _ — 
corpus. And Halt faid, that Sir Samuel Aftry ſaid, that the courſe 1113. 
of the court was, never to bail upon a habeas corpus; but that he Ball. 
was of a contrary opinion; and that they bailed Cr upon the 
return of a habeas corpus two or three years before, whilſt the 
matter of the return was debated, and that he afterwards diſcharged 
him. And at another day Mr, Northey cited Vaugb. 157. Ge. 
Car. 552, 557. and Mich. 29 Car. 2. B. R. Rex v. Price; where 
Price was bailed pending the conſideration of the court upon the 
return. of the habeas corpus upon which he was brought to the 
King's Bench; and that afterwards Price was recommitted. And 
Halt laid, that he was not ſatisfied that Daviſon ought to be diſ- 
charged, becauſe the excommunication was in force. But he was 
bailed to appear de die in diem, until the matter of the return was 
determined ; and then to render himſelf to priſon, if the judgment 
of the court were accordingly. 


Mich. Term 
12 Will. 3. B. R. 1700. 
Sir John Holt Chief Fuſtice. 


Sr John Turton 5 , fu 
Jr Henry Gould Juice, 
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Call of ſer- A Emorandum, That upon Wedneſday the thirtieth of October ? 
N Sir Joſeph Jekyll knight, chief juſtice of Cheſter, Roben | 
Tracy eſquire, judge of the King's Bench in Ireland, and William 
Hall eſquire, of the Middle Temple, | _ Green, John Keen " 


and Henry Turner eſquires, of Lincoln's Inn, Charles Whitaker, 

Gibbons, Philip Neve, Nicolas Hooper, James Mundy, 
John Pratt, James Selby and Thomas Carthew eſquires, of the Inner 
Temple, Thomas Bury, John Hook, Lawrence Agar and John 
Smith of Gray's Inn, appeared in Chancery in obedience to writ 
returnable menſe Michaelis this term, directed to them, requrin; 
them to take upon them the degree of ſerjeants at law; and hy ti 
the oaths there, and the lord keeper Wright made à very ſhort ſptec' 
to them. And Wedneſday following, being the fixth of November, 
they came to Grays Inn hall (F which ſecrety the chief juſtice Holt 
was) where they rehearſed thetr counts, = were .cafed ; and thin 
they walked to We ſtminſter, and counted at the Common Pleas di- 
cording to cuſtom, the lord keeper being preſent in court all the bins: 
And they gave rings, of which the inſcription was, Imperium c 
libertas. And then they made an entertainment at Serjeants Inn hou 
in Fleetſtreet. . 8 


. 2 


Preceedegce. Note; Str Joſeph Jekyll was made King's ſerjeant, and there 
Fore he preceeded all the others, to all of whom he ꝛvas junior. 


22. 


Note; a queſtion aroſe about Mr. Tracy and Mr. Gibbons, 4 no 
the other ſerjeants, about ſeniority, becauſe theugb they were or 
ancient to ſome of the others by admittance in their ſecieties, Yi. 


bt 


8 


«-rits bore teſte after the crits of the others. But the lord keeper 
termined it in favour of Mr. Gibbons and Mr. Tracy, that they 
{tculd not hſe their ſeniority, though their writs were teſted after, 
ſince they were returnable at the fame time. But note, that the 
ed keeper, when he was ſerjeant, ahways took place of ſerjeant 
Bonithon, fo whom be -was junior by admittance, becauſe his writ bore 
tele before that of Bonithon, though they were returnable at the ſame 


Hime. 


There was another quęſtion alſo about Mr. ſerjeant Agar, for be 
was transferred from one of the inns of Chancery to Gray's Inn; and 
the queſiton "was, if be ſhould be allewed the time of his admuttance 
at the inns of —_— The benchers of Gray's Inn allowed it 
him; but it being moved to the judges of the Common Pleas, they re- 
fuſed to allow it. 8 | F 


Memorandum, 'This term Mr. erjeant Tracy WAS made a. baron | 
of the Exchequer in rbe room of baron Lechmere, who had re- 
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Wilbraham verſ. Doyley. 


RROR to reverſe an outlawry in Cheſter. The defen-$ C. Cafes 
dant pleaded, that no bail was put in before the allowance B. R. 545. 
4 7 of the writ of error, and the ſtatute of 31 Hlig. cap. g. 4e 59% 
for error in reverſing outlawries. Per curiam: This is | 
no plea; for it is well enough, if bail be put in at any time before 

the reverſal, The error here was the want of pro camitatu. 


Caweth ver. Philips 
Intr. Trin. 12 Will. 3. Rot. 3 58. 


D* BT upon bond by the plaintiff, as executor of the obligee. 
The defendant pleaded, that the obligee made the defendant 
executor during the minority of the plaintiff, and that the. plaintiff 
me executor at his age of ſeventeen. The plaintiff demurred. 
and per curiam, this cannot be a ſuſpenſion of the action, becauſe 
the defendant was only executor in truſt for the plaintiff during his 
minority. See W. 1 345+ Dorcbeſter v. Webb. Adicurnatur. 
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S. C. Caſes 
B. R. 332. 

12 Mod. 
Caſe for keep · 
ing canem mo- 
loſſum, Anglice 
a mongril 
maſtiff, valde 
ferocem, and 
does not ſay 
ſciens. | 


Ante 109. 
12 Mod. 332. 


3 Keb. 650. 


Mich. Term 12 Will. 3. 


Maſon ver/. Keeling. 


| fox 

| ; ; caſ 

Intr. Hill. 11 Will. 3. Rot. 341. B. R. Fo 

N an action upon the caſe the plaintiff declared againſt the de. - 
1 fendant, for that, uod ille quendam canem moloſſum, Angie 1 2 
mongril maſtiff, valde ferocem cuſtodivit et retinuit et canem illum in the 
communi platea vocata Watenſtreet in, &c. ore ejuſdem canis adtun 
minime hygato exiſtente, Anglice not muſled, libere et ad largun ir; 
permiſit, idem canis pro defetiu debitae curae et cuſtodiae ipſus the an 
defendant hſum the plaintiff adtunc per communem plateam apud, &. by 
circa legitima negotia ſua tranſeuntem furioſe et violenter inpetivi, for 
et ipſum the plaintiff adtunc et ibidem graviter momordit et vulne. cr 
ravit, et ſuram, Anglice the calf, cruris ſiniſtri ipſus the plaintiff is! 
graviter momordit et vulneravit, Sc. To which declaration the dec 
_ "defendant demurred. And the exception taken to this declaration the 
by the defendant's council was, that the plaintiff has not ſhewn | faic 
that the defendant knew that this dog was valde ferox ; without the 
which knowledge he ſhall not be anſwerable for any injury, that thi 
he of a ſudden, and unknown to the defendant, did to the plaintiff, abl 
And it was argued three times ſeverally, by Mr. Northey, Darnal uſe 
King's ſerjeant, and Mr. Peere Williams, for the plaintiff; and by wit 
Mr. Boult, Sir Bartholomew Shower, and Mr. Raymond, for the Kn. 
defendant. And the council argued for the plaintiff, that though ani 
in ſuch actions as this here it has been held neceſſary in many caſes oth 
to ſay ſciens in the declaration; yet where the fact has ſuch circum- ſeq 
ſtances as this hath, the omitting of ſciens will not vitiate the de- An 
claration, For in this caſe the dog is ſhewn to be valde ferox; and ſeq 
then to permit ſuch a dog to go at large in the high way, is a com- WH a 
mon nuſance; and then whoſoever receives any particular By lay 
dice or damage, ſhall have an action, 1 Yentr. 295. A coachman I 
driving a young pair of horſes in Lincoln's Inn fields, to uſe them tio 

to the coach, the horſes ran away with the coach, and threw the Fa 
coachman out of his box, and run over a man; and for this an dey 
action was adjudged maintainable, becauſe every one ought to take ma 
care that his tame cattle do no injury to any body, and if they do, an 
he ſhall be compelled to make reparation for the injury ſuſtained. 2 
And in the faid caſe another caſe was cited, where an action wis in 
brought againſt a butcher, where an ox had run out of the ſtal, for 
and gored the plaintiff, and it was laid in default of keeping the or Co 
tied up. And alſo the caſe of a monkey, which bit a child, d tt 
an action was brought againſt the owner for it, &c, And in t bu 
ſame caſe a diſtinction was taken, that if a fox breaks bis cha, 
or 


and runs away, and docs any miſchief, and does not return ae 
s ; | Owner, 
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owner, that no action will lie againſt the owner, becauſe it ſeems 
that the fox was returned to his wild nature; but otherwiſe, if the 
fox returns to his owner. And the preſent caſe was likened to the 
| caſe, if a coachman leaves his coach and horſes in the ſtreet, and 
they do any miſchief, for this neglect an action lies againſt him; 
for 2 man ſhall be anſwerable for all miſchief proceeding from his 
neglect or his actions, unleſs they were of unavoidable neceſſity. 
Hb. 234. Weaver v. Ward; J. Jones 235. And for theſe reaſons. 
they prayed that judgment ſhould be given for the olaintif „ "3. 


But againſt this it was argued by the defendant's council, that 


by his dog, unleſs he had notice of ſuch a thing done by 
fore, And for this they cited Reg. 111. Dyer 25. pl. 162. Fitzh. 
gran. 311. Cru. Car. 487. 1 Roll. Abr. 4. 2 Sid. 127. Where it 
is held, that ſcienter at leaſt ought to be in ſuch caſe ſhewn in the 
declaration, and ought. to be proved upon the evidence, Then for 
the ſame reaſon, if there is nothing to diſtinguiſh this caſe from the 
| ſaid caſes but the word ferox, which imports fierceneſs of nature, 
the plaintiff ſhould have ſhewn that the defendant had notice of - 
this fierce quality ; for as in the one caſe he ſhall not be anſwer- 
able for the biting of his dog, without having notice that he had 
uſed ſo to do; ſo in the other caſe he ſhall not be anſwerable, 
without knowing that he was of a fierce quality ; without which 
knowledge the law permits any man to keep them as domeſtick 
animals, and does not require ſuch guard to be ſet over them as 
other animals, which are not ſo familiar to human kind, and con- 
ſequently may be ſuppoſed to be more eaſily irritated to do miſchief. 
And as to the objection, that this dog was a maſtiff, and of con- 
ſequence the owner muſt know that he was of a fierce nature ; it 
| Was anſwered, that this dog is laid to be a mungril maſtiff, and the 
law does not take notice of any ſuch ſort of dog. 3 Cro. 125. 
1 Saund, 84. where the ſorts of dogs are enumerated (but no men- 
tion made of a mungril maſtiff) of which the law takes notice. 
Farther, that admitting a maſtiff to be fierce, this mungril might 
degenerate from the fierceneſs and nobleneſs of the nature of the 
maſtiff by the mixture of the Hpecies. Beſides, that in the caſe of 
a maſtiff ſciens ought to be in the declaration; as the caſe is, Cro. 
Cor, 254. Boulton v. Banks, As to the objection, that this was 
in the high way, and therefore the maſter ought to give ſatisfaction 
for the injury done by his dog, becauſe he ought not to permit the 
Cog to go at large there; it was anſwered, that it does not appear 
| Wat it was in the high way, for it is only ſaid in communi platea; 
but it is not (aid, that the ſubjects uſually reſort there, or paſs 
through it, Now it muſt be granted, that a man may be indicted 
for a nuſance erected in communi platea; but that muſt be as done 

| in 


2 man ſhall not be anſwerable for any bite, or other injury, done Exod. xxi. 
im be- ver. 28, 29. 


f | 2 

608 Mich. 1 erm 42 Wall. z. 
in the highway, and the indictment ought to be fo, and no. in 
communi platea; for the law takes no notice of platea, which fo. 
nifies nothing but a wide place, and oftentimes a court-yard: 50 
it may be, for any thing that appears to the contrary, that ti 
was in the defendant's yard: and then it can never be likened to 
the cafe of nuſances. As to the caſe of 1 Ventr, 295, the deck. 

ration implied a ſufficient notice, for the coachman was bak 


unruly horſes, in a place where there was a great concourſ: 
people, and therefore not like the prefent caſe. And for theſ 
reaſons they prayed judgment for the defendant. OM 


And per Holt chief juſtice and Turtos juſtice, the feclariticn 

is ill for want of ſhewing, that the defendant had notice, that tie 

Difference bp dog was fierce. For there is a great difference between horſes and 
| warn "TI oxen, in which a man has a valuable property, and which are not 
dogs. ſo familiar to mankind, and dogs; the former the owner oupht 
to confine, and take all reaſonable caution, that they do no mil. 

chief, otherwiſe an action will lie againſt him; but otherwiſe df 

dogs, before he has notice of ſome miſchjevous quality. But in 

A horſe put to the former caſe if the owner puts a horſe or an ox to grass in ti 
N field, which is adjoining to the highway, and the horſe or the 
dux breaks the hedge, and runs into the highway, and kicks ct 

s ſome paſſenger, an action will not lie againſt the owner; 

otherwiſe if he had notice, that they had done ſuch a thing be- 

fore. Now for any thing that appears to the contrary, the owner 

might not have had this dog but one day or two before, and (id 

not know of this fierce nature; and then the dog, becauſe the 

door was left open, ran out, and bit the plaintiff; it will be vey 

hard, to ſubject this defendant the owner to an action for i. 
Otherwiſe, if the defendant had known before, that this dog ws 

of ſuch a fierce nature, for he ought to have kept him in at hv 

peril. And per Holt chief juſtice. ''If A. has a dog uſed to bit, 

Sc. and he knows it, and he gives it to B. B. being conuſant cf 

this quality; if the dog bites, &c. an action will Jie againft 5. 
Otherwiſe if B. had not been conuſant of this quality. And (9 

him) the law does not oblige the awner to keep the dog in li 

Houſe; for if the dog break a neighbour's cloſe, the owner vi 

not be ſubject to an action for it. Poph. 161. M. Jones 13! 

But if a ſervant leaves open the ſtable door, and a coach-horſe ru 

out and does miſchief, it is otherwiſe. But Gould juſtice was ct 

opinion, that the declaration was good ; becauſe the averring, that 

the dog was fierce, made the owner liable to an action for an b. 

jury done by ſuch a dog, becauſe he did not keep him in a lat 

place. But adjournatur. And afterwards the parties agreed be. 

tween themſelves, and each of them bore the loſs of what each had 


expended, and therefore no judgment was given. See 20 Ede. 4. 11: 
| 1 1 85 g | Jobalon 


— — 


— . ot dt 1 8 
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J ohnſon ver/. Oldham. 


AR. Lutwyche moved for a prohibition to be directed to the A probibition 
M ſpiritual court, to ſtay a ſuit there for a mortuary, upon a all not be 
ſuggeſtion of the 21 Hen. 8. cap. 6. and that there was no cuſtom [ in 
here for the payment of it. And he urged that no mortuary was the ſpiritual 
due, but by cuſtom.; and therefore the cuſtom here being denied, OO af 
they ought not to proceed in the ſpiritual court. And he cite os | 
Cr1. Car. 237, 8. Hinde and the biſhop of Cheſter. Againſt which ing the cuſtam 
it was argued by Mr. . Northey, that the ſtatute of Henry 8. has ——_ 
ved the juriſdiction to the Apiritual-court, where mortuaries have 

been uſually paid. Beſides, that they ought to ; plead, that there 

was not any ſuch cuſtom, in the ſpiritual court, and then upon re- 

fyfal there to admit the plea, to move the King's Bench, but not 

before ſuch refuſal; but here they have not pleaded this matter in 

the ſpiritual court. And, per Holt chief juſtice a prohibition can- 

not be granted, without a denying of the cuſtom in the ſpiritual 

court, which is not done here. And the whole court ſeemed to be 

againſt the prohibition. And a rule was made to hear council on 

both ſides. And afterwards the rule was diſcharged, by Turton and 

Culd juſtices, abſente Holt chief juſtice. 


Rex ver/. Browne et al. 
| —_ 

Certiorari was granted to remove all indictments againſt B. 8, &. 1 Sk. 
1 C. and D. And they return one indictment againſt B. an- 146. 
other againft C. and another againſt D. in Which they were in- Variance be-. 
dided alone by themſelves. And upon a motion to quaſh, the in- an and de 
dictment in which B. was indicted; it was held, that it was not record re- 
removed before the King's Bench; becauſe an indictment in which —_ ; 
B. was indicted alone, is not the indictment intended by the cer- Bro. MG 
liarari, which means indictments in which B. C. and D. were dare 2. 


jointly indicted. It would have been otherwiſe, if the certiora 12277 "A 


had been, wel per quod aliquis eorum indiftatus: extſttt. | 2 And. 149. 
| | 2 Saund. 292. 


Rex ver/.. Lamb. 


N inditment againſt him, for having faid-maliciouſly, magi- Indiament 
firatos civitatis Litchfield fore ſecietatem gſinorum, was re- quaihed for 
moved by certiorari into the King's Bench. And, motion. was 1 44. 
made by Mr. Hazokins and Mr. Mulſe, to quaſh it, ;becauſe it was 
aknſible, for there. is no ſuch word asynagi/irxatos. And for this 


* reaſon 


610 Mich. Term Iz Will. 3. 
reaſon it was quaſhed by Turton and Gould juices, abſente Hit 
chief juſtice, though oppoſed by Mr. Note recorder of Lithjil}, | 


Rex ve Dorny. 
— 5 1 Salk. R. William Thompſon moved for the quaſhing of an inquiſition 
125 woe for a forcible entry, for that, that it did not appear what 
tion for for- eſtate the tenant in poſſeſſion had; but it was only, that the de. 


2 ere . fendant and others, &c. in, meſuagium exiſtens a ſchool houſe a4. 
ug , | 


| wiateſtatethe Tumc exiſtens tenementum de J. S. intraverunt, and the ſaid J 
renant has, dilſeiſit. expulſium, et cjecrum, extratenuere. And J. S. perhay 
nee was but tenant at will, which is not within any of the ſtatute, 
preſs diſfeiſin. But Mr. Lechmere ſaid, that the drfſerfit. ſhould be intended did. 
F. N. B. 248. verunt; Which implying, that the tenant in poſſeſſion had a free. 
3 32 hold, it ſhall be well enough, according to 3 Leon. 102. Pain, 
Far. 115, 277. Allen 49. But Mr. Thompſon e contra ſaid, that 1 Sid. 102, 
0 24. Pofſeffionatus is held to be ill; and 1 Ventr. 306. diferfivit is held il 
6 Mod. 195. But per Holt chief juſtice there ought to be a poſitive charge of 
: Hawk. 94. diſſeiſin; but it is put only adjectively, and ap expulſion is not 
ay "9p 6g, laid ; but that FJ. S. diſſeiſit. et eject. extratenuere ; which is a con- 
Comb. 70. cluſion without ſufficient premiſſes. And therefore the inquiſition 
was quaſhed. Ex relatione m'ri Jacob. 


* 


8. C. 3 Salk. Finch ver. Ranow. 
145. | | | 
Error does nok,, a ; | ; 
+ lie upon a A Writ of error was brought upon a judgment, quod fart!t! 
The fieret, in a writ of partition, and before the final judgmem 
fore the final And therefore the record was held not to be removed, and the 


- Judgment, writ was quaſhed. Ex relatione m'ri Jacob. 


quod partitio _ 

fabilis fits | 

Oe. . 1 | 

| Read wver/. Hudſon. 

You area | N caſe for words the plaintiff declares, that he was a hace, 
raſcal, you and that the defendant, ſpeaking of his trade, ſaid ſuch words 
are a pitiful | 


ſorry raſcal, Cc. and he lays another count, and ſays, that the defendant 4 
you are next ulteriori malitia ſua de flatu of the plaintiff colloquium babe 
door to break ſaid theſe words, Vou are a raſcal, you are a pitiful ſorry feld, 
ng, ſpoken of cc re * ” y bo m (oma. 
a tradeſman, YOU are next door to breaking, quorum quidem verborum (d 
aQtionable. ting practextu or any like word) the plaintiff ſuſtained a em 
_ *. damage, ad damnum, &c. Upon not guilty pleaded, and ges 
Keb. 602, for the plaintiff, Darnall King's ſerjeant moved in arreſt of ju J 
644. ment, that the words of themſelves are not actionable. For th 

are many caſes, where defamatory words have been * 8 
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tonable. Mar. 15. Ney 77. 2 Cro. 345. Hardr. 8. And then | 
the ſpecial damage in this caſe will- not help it, becauſe it is not 
laid, to have been occaſioned by the ſpeaking of theſe words, the 
word cccaſrone or practextu being omitted. And they are not laid 
to have been ſpoken of his trade, for the word fatus will not im- 
rt that, but it ought to have been arte vel miſterio. But abſente 
Hilt chief juſtice, the court gave judgment for the plaintiff ; for 
the plaintiff declaring, that he WAS a tradeſman, and that the words 
were ſpoken de flatu ſuo; it is equivalent to arte ſua, and to be 
intended of his trade; and then being ſpoken of him in his trade 
they are actionable, though the ſpecial damage be left out of the 


caſe, Ex relatione m'ri Jacob. 


Snow verſ. Firebrace. 


HE plaintiff declared, that the defendant, in conſideration S. C. Salk. 

that the plaintiff had found him ſuffictentia eſculenta poculenta 82 12 Mod 
ltimem et cubile pro diverſis menſibus ultimo praeteritis, aſſumed to 434. : 
pay him as much as he ſhould deſerve, and avers that he deſerved 4/«mp/it upon 
{ much, &c. Upon non afſumpſit pleaded, verdict for the plaintiff, % r a. 
Cition And a motion was made in arreſt of judgment, that this declaration ving found 
was intirely uncertain, having neither certainty of time nor of things. N 
But per Holt chief juſtice. He did not know, why the uncertainty . 
of time was worſe than the uncertainty of things, which have been 
oftentimes adjudged good. And (by him) it is enough to aver, 
quantum meruit. Ex relatione m'ri Jacob. h 


Clapcott ver/. Davy. 


| ] Adebrtatus aſſumpfit and quantum meruit, for work done, and Award of ſa- 
goods fold and delivered. The defendant pleaded an award, by . 

which it was awarded, that the plaintiff for the work done, &c. Band is bot 

(hould accept a bill of ſale before made of the eighth part of the good. 

lip Fortune, or a like bill of ſale to be made, and that the plain- 

uff and defendant ſhould give to each other general releaſes. The 

plntiff demurred. And Mr. Branthwaite for the plaintiff took 

exception to the plea. 1. That the award is pleaded to extend to 

all the promiſes, whereas it appears, that it extends but to the 

work done, and therefore the defendant ſhould have pleaded non 

«umpfit to the promiſe for the goods ſold and delivered; and for 

vant of this the plea is ill. For an award is no plea in bar, un- 

leſs lomething be awarded in ſatisfaction of the plaintiff's demand; 

and nothing being awarded for the goods ſold and delivered, it is 

| il, For though there is a general releaſe awarded, yet of itſelf 

62 | that 


o 
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Hooper v. 
Hurſt. 


An award k x f 
made good by away his mare and colt; and upon exception it was held to hc 


implication. 
Ante 247. 


mend. For though it is objected, that the goods fold and ce. 


ſatisfaction that the plaintiff ſhould have. But the award is nh, 


dold and delivered can be brought for work done. 


court cannot take notice of that upon' ſuch generality. But if the 
_ defendant had ſhewn it by particular averments, it might have been 


cond objection ſeems to be a good objection, for an award cand. 


that will be no bar, according to the cafe of Preeman v. Barna! 
Trin. ꝙ Will. z. B. R. ante, 247. though the ſuing of an adiion A 
ſuch cafe may be a breach of the award, upon which the defendir: 
might bring his action. 2. Exception. That the award Was, that 
the plaintiff ſhould accept the bill of ſale, and the defendant wn 
not awarded to deliver it, and ſo nothing was awarded to the Pliinif 
in ſatisfaction for the work done. And he compared it to the cat 
of 2 Saum. 293. Telu. 99. . 


WW 
, 


And Holt chief juſtice ſaid, that nothing was awarded for the 
goods ſold and delivered, and therefore the caſe the ſame with that 
of Freeman v. Bernard, nothing being awarded for that but z 
general releaſe, If the bill of fale had been awarded in full of 2 
demands, it had been good. But this releaſe awarded here is n 
a perfect bar, until it be executed. And as to the other matter he 
faid, that the defendant is not enjoined to do it, which is the only 


that the plaintiff ſhould accept. And then the plaintiff can be 
barred, nothing being awarded to be done by the defendan in 
ſatisfaction. 

Afterwards at another day (abſente Holt chief juſtice) Mr. it. 
jeant Cartbeꝛ urged, that if the firſt objection ſhould be allowed, 
the declaration might be ſo varied as to make no award pleadable 
To the ſecond objection, he cited a caſe very lately adjudged in 
the Common Pleas between Hooper and Hurſt, where an award 
was, that the defendant ſhould pay to the plaintiff 10/. and fetch 


mutual, and implied a delivery by the plaintiff; and it was ad- 
judged accordingly, for ſupporting of honeſt awards. 


But Mr. Branthwaite anſwered, that the words of the awad | 
are, that the work done was rated at 321. and that for that the 
plaintiff would accept a bill of ſale, c. Now no action for goods 


And per Gould juſtice it is without doubt, that if nothing be 
awarded but the general releaſes, the plea will be ill. Thea 
leaving them out of the caſe, this award cannot extend to this de- 


livered is the ſame demand with that for work done, yet tht 
conſtrued to be within that part of the award. And avermelt 
are admitted in pleading to make an award good. 2. The ſe- 


be made good by implication. If the defendant would not have 
f 4 | delivered 


JJ C0 Er Rn EE 
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ered the bill of Hale, the plaintiff could not have afligned a | 
breach of the award by implication. And judgment was given 
for the plaintiff, abſente Holt chief juſtice. Ex relatione m'ri 


Moor ver/. Watts. 


IPON a habeas corpus the ſheriff returned, that Warts was in s. C. 2 Salk. 

U his cuſtody upon a capias in uithernam. And the caſe was, 3 1 
8 | | | 7" ? Lilly's Entr. 

that a bomine replegiando was brought; and the ſheriff returned an ,, 
inquiſition, finding, that the party was eloined by Watts ; and upon 8. C. 12 Med. 
that a capias in withernam iſſued, and the defendant was taken g 2 
upon it; and a motion was made to the court, that Warts might 
be bailed. And upon ſeveral motions, this caſe being a new 
caſe, the court took great conſideration upon it, and reſolved theſe 
matters. 


1. That the defendant cannot be bailed upon the habeas corpus, In hemine re 
being taken by the King's writ ; and that therefore the defendant's pigiands he 
counſel moved too ſoon, the writ not being returnable until cc derbe bang 
Martini, which was almoſt fifteen days after the firſt motion upon a habeas 
made in this caſe ; but the defendant ought to come in when the rasen 
writ was returned, and demand a declaration, and plead nor cepit, me writ. 
and then the court will bail him. And as to the objection 
made, that men had been bailed upon appeal of murder brought 
againſt them, before the return of the writ. Holt chief juſtice a man cannot 


confeſſed, that he had known ſome judges do ſo at their chambers, debaled upon 


#23 


. . Ws lb 
but that he always looked upon it as a miſtake, and that it could Pea eta 
not be done. 1 27% the wel. 


2, Reſolution. That upon a plea of non cepit the defendant ſhall Upon a plea 
be bailed, In Ketko. 71. a. and Fitzh. nat. bre. 74. e. it is reſol- po me 
ved, that after an elongat. returned the defendant may plead non ſhall be bail- 
ch; (and there is no difference between a homine replegiando and ed. if he be 
common replevin of cattle) and the reaſon is, becauſe the ſheriff 8 
cannot make a return, but that the cattle are eloined, or that no enen; if he 
perſon came to ſhew, Cc. or a delivery; but he cannot return, PENA —_ 
that the defendant non cepit the cattle, becauſe it is ſuppoſed in the Pen bn we 
writ, and is the ground of it, which the ſheriff cannot falſify and ar, be ſhall 
therefore caſe does not lie againſt the ſheriff for a falſe return, if he vot pot in 


makes ſuch a return; and for the ſame reaſon the defendant ſhall emer "ET 


not be concluded by it, but when he comes, and denies the return by plevin. 
plea of nem cepit, his denial ſhall be as good as the ſurmiſe of the Ciſe for falſe 
vrit, and rather better, becauſe the proof is incumbent upon then. 
Paintiff, And then what reaſon is there, that the defendant ſhould - 

| not 


7 R Foto 
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not be bailed, when the matter ſtands indifferent; ſince the ly 

Cute upon Meſim. 1. cap. 15. which ſtatute preſcribes in what ay; 

men are bailable, makes this rule, that the party far indi pern? 

And Holt chief juſtice ſaid, that the plaintiff's counſel took the te. 

turn to be a conviction, as it was taken in the caſe of the ld 

Grey, who coming into court upon the return of an elonget, was 

for that reaſon committed and detained in priſon fifteen days; but 

Holt ſaid, that he never thought the ſaid proceeding legal, becauſ 

the ſheriff could not make other return, and the ſuggeſtion of the 

writ is but bare ſurmiſe; and it has been reſolved here, that the 

defendant may appear and plead non cepit after the return of an 

elongatus. Then it will be conſiderable, guid operatur the award. 

ing of the w:thernam, If elongatus be returned, and the defendant 

comes in, and pleads non cepit, this ſuperſedes any withernan, 

and the return of the ehngatus is as ſtrong before the award of th: 

awithernam as after, and the award of it does make the return 

| ſtronger, being but the natural conſequence of the return of an 

Withernam is elongatus. The withernam is but meſne proceſs; and cannot be 

ON 4 an execution, becauſe it is granted before judgment. The intent 
| proceſs. #2 opt 7 mY 

of the ſuit is to recover damages, and if it be found againſt the de- 

fendant, by a new capras in withernam by way of execution he 

may be impriſoned for ever. But this court cannot convert mere 

proceſs into execution. In replevin for cattle with adbuc tine, 

Property damages given for the cattle will change the property; but liberiy 

changed. js not eſtimable, and therefore will alter the caſe. 11 Hey. 4. 10. 

7 Edw. 4.15. If upon an ekngata returned the defendant's catil 

are taken in wwithernam, yet upon the defendant's appearance, and 

pleading #0 cepit, or. claiming property, the defendant ſhall have 

bis cattle again, and if they are eloined, a orithernam againſt the 

plaintiff. For if the property, or taking, be in queſtion, there i 

no reaſon, that the plaintiff ſhould have the defendant's cattle. In 

the ſame manner there is not any reaſon, that the defendant (hl 

continue in priſon. If an elongatus be returned to a e wee 

 Plegiando, and the defendant comes in, and pleads neon cit, be 

ſhall not give bail, but ſhall be in court without bail, but it be 

is brought into court in cuſtody upon the withernam, then he mull 

put in bail, which is but a continuance of the former taking ; and 

ſo it was in the caſe of De La Baſtine. The caſe of De/igny, Rays. 

474. is an odd incoherent caſe; and Holt ſaid, that he was io), 

that the ſaid caſe was reported, but that it was reported truly © 

it was, for if the court could not bail him, how could the court 

take a ſum of money to be depoſited for his liberty? 4s ® 

the objection made by Mr. Cowper, that there is a writ in the N. 

gilt. 79. a. where the lord of a villain being taken upon wither's" 

brought a writ directed to the ſheriff commanding him to bail him 

upon delivery of the plaintiff; and therefore that the defendant 


4 ou? . 
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:n{wcred, that the faid writ was for the benefit of the lord, who 
was taken in <vithernam, to me: nee the ſheriff to bail him before 
the return of the writ, by reaſon of the long return that ſuch writ 


1 writ, but that is not a precedent to guide the courſe of this court. 
But he was of opinion that the ſaid caſe was not like the preſent 
caſe, for here when the defendant pleads non cepit, and denies the 
uking, which is a bar of the replevin, he ought to be delivered; 
but e by his claim of property he admitted the taking; be- 
des, that it is an authority ſo far for the opinion of the court at 
preſent, that as the villain ſhould not be detained 'in cuſtody upon 
the ſuppoſal of property in the lord, ſo when the defendant in the 
replevin denies the taking, he ought not to remain in cuſtody upon 
the bare ſuppoſal of the writ. A ueſtion has been made, whether 
the pff could have another witbernam, if the court ſhould bail 
the defendant upon this. Suppoſe he could not; if a homine re- 


phe to le in cuſtody, until he has delivered the plaintiff, Holt | 


might have, and perhaps the defendant in this caſe might have ſuch 


Proceedings 


upon a homine 


replegiando. 


c #lg:ando be brought, it is a good return, that the defendant claims 
1 him as villain, but upon the return of the writ to the court if any 
e- perſons come into the court and give ſecurity to have the plaintiff 
be in court at a day certain, a writ ſhall iſſue to the ſheriff to deliver 


the plaintiff, and upon the coming of the plaintiff into court at the 
day, he ſhall give new ſecurity, to appear in court de die in diem 


ny until the plea be determined, and if judgment ſhall be againſt him, 
9, then his bail to bring him in and deliver him to the defendant; and 
ile if he cannot find ſuch bail, then he ſhall be committed to the cu- 
nd ſtody of the marſhal, and at the end of the ſuit ſhall be brought 


by him into court and delivered to the defendant. 8 Hen. 4. 2. 
Fitzh, mainpriſe, 23. And the ſaid bail is but for eaſe of the 


bail ſhall render him in cuſtody again, and then he is in upon the 


cuſtody, But if judgment be given againſt the defendant, then his 


kd former 107/hernam, And he likened it to the caſe where a man 
Fee in execution brings an audita querela upon a deed, or for nonage, 
he and is bailed, and judgment being againſt him, is rendered into cu- 
be ſtody, he is in upon the former judgment. But then the queſti- 
nuit on 1s, that if he ſhould not be rendered, whether this court can 

award a new <withernam. And as to that he likened it to the 


n caſe, where a man is bailed to appear de die in diem upon an appeal 
ry, of murder, if the defendant makes default, proceſs ſhall iflue againſt 
y 8 the bail, and a capias againſt him, and if he renders himſelf, he _ 
burt ſhall be in upon the appeal. If the defendant be in upon the elon- 
$ 10 Calus returned, and pleads non cepit, and the ifſue be for the plain- 
15 tif, the judgment ſhall be the fame; but a withernam ſhall be 


awarded, becauſe the plea of non cepit was a ſuſpenſion of the 
ward of the withernam, and therefore the ſaid ſuſpenſion being ta- 
ken away, a W/hernam ought to iſſue, As where an inquiſition 

N upon 


Proceedings upon the ſtatute of Weſtm. 2. cap. 46. is returned, and a 4 
n l to inquire, who were the malefactors, and which Th 


pe Pe 92 adjacent towns, and what damages the party hath ſuſtained, and t, it 
diſtrain the towns to re- erect the hedges and ditches, and to | I 
the damages; which proceeding was invented by Mr. Ny, af cc 
439, 580. which there is a caſe (Vo. Car. 280, notwithſtanding that this A i; 
ſembles an execution, and is intended only to. levy the damages, " 

 8id. 107, Sc. yet it gives a day to the parties to appear and plead and tr:. 
verſe the matter; and if they come not in, then a diſiringas in m 
infinitum iſſues ; but if they come in, that ſtops the proceedings, th 
but when the plea, &c. is determined upon iflue or demurrer pl. 
they are revived. So if the defendant. pleads non cepit, before : th 
withernam be awarded, that ſtops the awarding of it; but ate do 
ſuch plea is determined, all is at liberty again, to award a wither. of 
nam. Holt chief juſtice confeſſed, that he did not know any pre- 80 
cedent for ſuch a proceeding, but that it is agreeable to the reaſon the 
of the common law. If the bail do not render the defendant, th 
they will forfeit their recogniſance, and a new withernam will if. n 
ſue, as a new capias in the caſe of an appeal aforeſaid. The bil 85 
here is but an eaſe of the former cuſtody, and when the defendant T 
is rendered, he ſhall be in cuſtody ab initio. And per Halt, ther ” 
is no reaſon, why the defendant ſhould not have his liberty pending ba 
the ſuit, as well as the plaintiff. 2 = 
| Gager dilive: 3. It was prayed by the counſel, that the defendant might war: wh 
= 165 deliverance ; and Old Entr. 94. was cited. But it was reſolved, rp 
that when the defendant pleads 20 cepit, he ſhall not wage delive- 2 
rance, becauſe he cannot deliver, whom he never took. * 
Condition of 4. Reſolution, That the bail ought to be bound in a ſum cer- =. 
ere rev"! tain, with condition that the defendant ſhall appear de die in diem; . 
in Jonind re- and if judgment be againſt him, that they ſhall render his body i rep 
Phigiando. eorthernam ibidem remanſurum, quouſgue he render the party, and Fx 
ſuffer him to go at large. | Kod 
| oh 
The Paint But then the opinion of the court being, that the defendrt = 
is demandable could not be bailed, until after he had pleaded non cepit ; the pla- 5. 
of * | to „tiff refuſing to declare, the queſtion was, whether he was demanc- n 
in abitlenan able upon the withernam or not. And Holt chief juſtice delivere! lu 
: eee 1 the opinion of the court, and ſaid, that whenſoever a wilt “ with 
| 241 Joe awarded, that is returnable, the day of the return is always a Ca Ex, 


not appear he to both parties to appear, and though the writ be returned not {er- 

7% loan ved, yet the defendant may appear, to prevent any ill conſequence. 

The next adjacent towns, in the caſe aboveſaid, have no day uf 

the diſiringas to appear, it being only for levying the damages, &. 

as - aforeſaid, and yet they may appear, and the . 2 
| HO. 
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F 2 difiringas. T he plaintiff has no day in any caſe upon the writ. 
In caſe of appeal neither the plaintiff nor defendant have any day in 
court, the proceedings at a gaol-delivery being diſcontinued by the 
'ertiorari. But here there is a day in court upon the return of the 
vithernam, for the ſaid day is a day for the defendant as well as for 


5 of neceſſity, though no day is given to either party upon 


the attorney of the plaintiff, What day has a man upon a'com- 
mon replevin ? The pluries replevin ſuperſedes the proceedings of 
che ſheriff, and the proceedings are upon that, and not upon the 
plaint, as they are when that 1s removed by recordari. Though 
there is neither ſummons nor attachment in the writ, yet without 


Joubt the defendant has a good day in court; like the common caſe Day upon re- 


of replevins, though there is no ſummons in the writ, yet it gives a Plevia. 
good day to the defendant to appear, and if he does not appear, . 
then a pone iſſues, and then a capras. The entries in Raftal, &c. 
that the defendant attachiatus eft ad reſpondendum, &c. de placito 

re cepit, Gc. are made in ſuch manner, becauſe in conſequence 
of law it is an attachment, the defendant being obliged to appear 


upon the peril of a withernam. But he ſaid that he wiſhed, the 


record were made in this manner, beginning, Dominus rex manda- 


at, &c. and fo to ſhew the replevin, and the withernam, and 
then all the proceedings would appear, as Raft. 560. in the caſe of 
2 common replevin. And it is like the courſe in the King's Bench, Entries of 


75 DEE 1 "ie. | 1 writs in the 
to recite writs in ſuch manner; but in the Common Pleas only the King: e 


ſubſtance of it. And as to the objection made by the counſel, at large. 
that it was abſurd to imagine, that the plaintiff could make-an at- 
torney, when he was eloined,'&c. Holt chief juſtice anſwered; that 
the ſame perſons, who ſued this writ in the name of the plaintiff, 
might make an attorney for him, and that is the conſtant courſe.” 
But it would be a very ſtrange thing, if the plaintiff ſhould not 
be demandable ; for then a man might run away, and a homine 
repegiando might be ſued againſt J. S. for a ſuppoſed taking, Gc. 
of the man, and J. S. upon this would be kept in priſon for ever. 
And the court exhorted the plaintiff's counſel to declare, &c. 
which they refuſed; upon which the court in anger rebuked them, 
ad faid, that they did it only to embaraſs the court. But how- 
ever they would not declare. Upon which, the plaintiff, being de- 
manded and not appearing,” was nonſuit. Note, That Sir Bartho- 
ni Shower cited two caſes, where men had been bailed upon a 
withernam, Mich, 5 Hen. 4. Rot.'25, Hil.” 16 Ric. 2. Rot: 16. 
Ex relatione ri Facub. | N | 
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Rex ver/. Fowler. 
S. C. 1 Salk. U PON a habeas corpus directed to the ſheriff, to bring the bod, 
350. of Fowler, Sc. he returned, that Fowler was taken upon 2 t 
ee writ of excommunicato capiendo; and upon the recital of the writ in t 
cation in gui. the return it appeared to be in the disjunctive, viz. in quibuſdan | ; 
buſdam caufs cauſis ſubſtrattionts decimarum five aliorum jurium ecclefrafticorun ; 
en e mo And becauſe the caſe was uncertainly ſhewn in the writ, it w.; 
aliorum j. moved that Fewwler ſhould be diſcharged. And 8 Ci. 68. Trolly's . 
rium ecclefia- caſe, and Fitz. nat. bre. 64. were cited, that a certificate of an er. | \ 
8 EE communication was ill, if it did not expreſs the cauſe in certain. 
| for perhaps the alia jura eccigiaſtica may be matters of which they i 
have not conuſance. | 5 | k 
Holt chief juſtice ſaid, that the rule without doubt is good, that : 
ſufficient cauſe ought to appear in certain, becauſe the king's cour;; 5 
are judges of their juriſdiction, and not themſelves, and therefor: 8 
they ought to ſhew, that the matter was within their conuſance, 4 
And for the ſame reaſon doubtleſs the fgnificauzt is ill, and there. th 
fore the defendant may in Chancery procure the writ to be ſuper. a 
ſeded. But the King's Bench cannot deliver a man arreſted upon 1 
the King's writ, becauſe the Chancery has granted it where the * 
ought not to have granted it. If the certificate be ill, the Chan. on 
cery ought to ſuperſede it; but the King's Bench cannot proceed 8 
upon it, becauſe it is not before the King's Bench; for the King's as 
Bench cannot give judgment upon a recital, where another court I. 
is poſieſſed of the original. In error brought upon a judgment ot the 
the Common Pleas in debt, an exception was taken, becauſe the qu 
_ writ, as it was recited in the declaration, was attachiatus, where it Ch 
ought to have been ſummonitus, and therefore ill; but the court 5 
refuſed to allow the exception to be taken, becauſe the writ was _ 
not before the King's Bench, but only by recital ; but it was held, . 
that dimunition ought to be alleged, and a certiorari ſued; and it im 
upon that an original was returned which was attacbiatus, the wer 
judgment ſhould be reverſed. | inf 
| 3 8 5 5 a mn c 
But then the grand queſtion was, whether this uncertainty 1 
expreſſing the cauſe would vitiate the writ, and then whether the 0 
court would quaſh it? And in proof of the affirmative, Mz cou] 
pl. 667. Cro. Jac. 566. Cro. Car. 196, 199. V. Jones 220 unle 
Hil. 29 & 30 Car. 2. B. R. Rex v. Price, it was agreed, thut agre 
juſtice ought to be done here upon the writ. 1 Rall. Rep. 136. a ſu 
T. Jenes 89, were cited. 755 ” mad 
3 | the 


After 
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| After ſeveral arguments at different days, and upon great conſi- 
geration and ſearch of precedents, it was reſolved. that the writ 
ſhould be quaſhed, and a ſuperſedeas iſſue. And Holt chief juſtice 


the writ of excommunicato capiendo ; but it was ſufficient to ſay, 
that the party was excommunicate pro contumacia manifeſta. Regiſt. 
65, 7. But in the fignificauit it ought to be ſhewn, Fitz. nat. bre- 
63, 44 And now ſince 5 Elix. cap. 23. the cauſe ought to be 
ſhewn in the writ. And he ſaid, he had ſearched many - prece- 
dents upon the rolls in the Crown-office, from the 8 Elig. to this 


time, and there are ſome precedents where the cauſe is omitted, 


but the cauſe is mentioned in the greateſt part. In 8 Eliz. rot. 20. 
there are five writs which are general pro contumacia. In 15 Elis. 
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| (aid, that at common law the cauſe had no need to be ſhewn in 


at. 54. there are two with cauſe, In 17 Tac. 1. rot. 54. there 
is one without cauſe, and another with the cauſe. In the time of 


King Charles II. there is one the ſame with this here, and another, 
alicrumque, and one upon the ſame roll, decimarum only. And 
though in ſeveral of the ſaid precedents the cauſe is not well ſhewn, 
yet its being ſhewn in ſome manner, ſhews the opinion of the 
courts to have been, that the ſtatute had made ſome alteration ; and 
therefore at this day cauſe ought to he ſhewn, And that is agree- 
able to reaſon ; for when the ſtatute makes the writ returnable here, 
it is on purpoſe that this court ſhould judge of the cauſe ; otherwiſe 


it had been idle to make the writ returnable here, and eſpecially 


when the proceſs ought to differ according to the difference of the 
cauſe for which the excommunication was. As to the nine cauſes 
mentioned in the act, an alias ought to iſſue with a penalty, &c. 


Then this court being poſſeſſed of the writ, and it not expreſſing 


the cauſe ſpecially, but in the disjunctive, the writ ought to be 
quaſhed, Before this ſtatute they ought to have reſorted to the 
Chancery, and procured a ſuperſedeas there, 2 Infl. 623. But that 


cannot be done now, becauſe the writ is returnable here. But be- 


cauſe the cauſe is ſhewn inſufficiently out of the writ, it ought to 
be quaſhed, and a ſuperſedeas awarded. But a habeas corpus is a very 
improper method to diſcharge the party, for he is well arreſted by 
virtue of the King's writ, and cannot be diſcharged whilſt that is 
n force. And it is a good return to the habeas corpus, that he is 
n cuſtody by writ of eæcommunicato capiendo. on 


Gaud juſtice ſaid, that before the 5 Eliz. cap. 23. this court 
could not diſcharge a man taken upon an excommunicato capiendo, 
unleſs he was excommunicated pending a prohibition. And he 
greed, that this court had power to quaſh the writ, and award 
a ſup-rſedeas, where the . is not ſufficiently expreſſed; but he 
made a doubt, whether there was here any ſuch uncertainty ; for 


ſeemed to him to be accumulative. 


But 


** 


W 
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But by the opinion of Holt and Turton juſtices the writ was 

quaſhed, and a ſuperſedeas granted. And Holt ordered the dea 

Writs of ex- to enter upon the habeas corpus, that the party was diſcharged, 
mann nag | becauſe the writ was quaſhed. And Hott faid in this caſe, that if 
— for the writ had been, in cauſa ſubſtraFionts quorundam jurium ec. 
uncertainty. ſiaſticorum, it had been well. The ſame law if it had been, 4 dio. 
rum, or aliorumque. But he ſaid alſo, that this ſtatute was not 

well underſtood until the time of Charles I. in Hughes's caſe, Cre, 
Car. 196. He faid alſo, that the form of the proceedings in the 
ſpiritual court ought to be regarded; as in a libel for words, thei 
form is to ſay, that he ſpoke ſuch words, aut alia fimilia, and yet 
a prohibition was denied to be granted for the ſaid cauſe, 


couſia's caſe. In Trinity term following Couſins was brought up on a haz 
corpus, andithe return was, that he was arreſted upon an excommu- 
nicato capiendo. And there was a fatal exception to the writ for 
the uncertainty of the cauſe (it being pro non reparatione ſortis ſua: 
munimentorum coemeterii de B. which was agreed by the court to 
be uncertain and: bad):and: yet they would not diſcharge him upon 
the habeas corpus, but. compelled him to procure the writ to be te- 
turned, And then they deferred to quaſh the writ, becauſe the de- 
f:ndant was not preſent in court, as he ought to be. Ex relatim 
miri Jacob. | 


ia ver/. Owden. 
Aſſumpfit. 


8. C. 1 Sk. HE plaintiff declares, that the defendant in conſideration of 
. 20 J. paid to him by the plaintiff, aſſumed to deliver to the 
So 38 . 


id 


plaintiff at or before the eighth of January forty-five quarters df 
421. J : 45 | ; 
Uncertainty. oatmeal, ct ſex cribra avenacta, Anglice oatmeal ſplitted and hui 


C. Comyas ſieves, and a fan, out of a ſhip into a barge to be brought there 
9. 


by the plaintiff for the ſaid purpoſe ; and he avers, that upon the 
eighth of January he brought there his barge, and the defend..nt 
non deliberavit upon the eighth of January, &c. Upon nan al- 
ſumpfit pleaded, verdict for the plaintiff. And Mr. Cowper moved 
in arreſt of judgment, 1. That the ſieves being of divers ſorts, the 
plaintiff ſhould have ſhewn how many. of each ſort were to hair 
been delivered. To which Mr. Broderick anſwered, that in tie- 
paſs or trover this might have been a good exception, but not n 
afſumpſit; where we ought to declare as the agreement was. 4 
Halt: chief juſtice ſaid; that if the agreement was ſuch, this uc 
tainty could not vitiate it; but the defendant has his —— 

F | | | 
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2 each of them he will deliver. Suppoſe the agreement 
ws. to deliver fix cows and calves ; the plaintiff _ to have ſix 
|. each of them. But beſides, it does not appear 

they might be the ſame. 2. The ſecond exception was to the 
breach, that it was not well aſſigned, the promiſe being to deliver 


he did not deliver upon the eighth day of January; ſo that he 
might have delivered them before, which would have been a good 


exception, Holt chief juſtice delivered the opinion of the court, 
that the plaintiff ought to have judgment after verdict. But (by 
him) it would have been good without verdict; for when the pro- 
mile was, to deliver the things out of a ſhip into a barge, to be 


only, that he did not deliver upon the day, and not that he did 


: not deliver before, yet in ſuch a caſe as this it will be well enough. 
" For though the defendant has his election, to deliver before, Sc. 
at vet there ought to be a concurrence of the plaintiff, and he ought 
ty to be ready to accept them; for the defendant cannot make a 
1 


tender before the laſt day, to oblige the nga to accept them ; 
| and if he comes before the laſt day to make a tender, that will not 
excuſe him from making a tender or delivery of the goods upon 
the laſt day, according to 3 C. 14, 73. where a place is appoint- 
ed for payment of money* For if the plaintiff be not ready there 
with his barge, the tender will not be ſufficient. And therefore 
ſince the laſt day is the time appointed by the law, when the one 
v obliged to deliver, and the other to receive, it will not be pre- 


receive them. But however, it is aided by the verdict; for if there 
had been an actual delivery, the jury could not have found for the 


nm aſumpfit ; and if the defendant had delivered the goods, it 
cave a verdict for the plaintiff, And judgment was entred for the 
plaintiff, Holt cited 2 Saund. 350. Peters v. Opie. 1 Sid. 15. 
1 Saund. 228, 1 Ventr. 119. Ex relatione ri Jacob. 


Memorandum, That Sir George Treby knight, lord chief juſtice 
of the Common Pleas, died the thirteenth of December in this 
vacation of an aſthma at Kenſington Gravel pits. 


cre, but that 
i or before the eighth of January, and the breach is aſſigned, that 


performance of the agreement. But after conſideration had of this Breach 


brought by the plaintiff on or before, &c. and the plaintiff fays 


ſumed, that the plaintiff was there before with his barge ready to 


plantiff; for at this time performance is given in evidence . 
ad 


been non aſſumpſit; and therefore no delivery being proved, they 
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Sir John Holt Chief Juſtice. 
Sir John Turton ct 
Sir Littleton Powys removed 
out of the Exchequer the ,. 
twenty-eighth of January in  Jufticer 
this term. . 
Jr Henry Gould ö 
Memorandum, That Mr. ſerjeant Bury was made a barm of tle 
Exchequer the twenty-eighth of January in the room of Mr. baru 
Powys removed into the King's Bench, | 


Memorandum, Mr. ſerjeant Whitaker was ſworn one of tie 
King's ſerjeants the eleventh of February in this term. 


Memorandum, That Mr. ſerjeant Levinz died the tenty-ninib if 
January in thts term at Serjeants Inn in Fleetſtreet. 


0 l Wwe... 

e bas SY Fiſher ver/. Wigg. 

Lilly's Entr. ; 5 | 
8 Intr. Trin. 11 Will. 3. B. R. Rot. 1 56. 

14. | 
* Comyns ¶ N ejectment the matter in law in queſtion was thus. A cop!- 
3 Salk. 206. holder ſeiſed of cuſtomary lands in fee at the will of the lord, 
S.C. 12 Mod. & Fc. according to th om of the manor, ſurrendered then, 


dividedamong 
then. 
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were admitted accordingly. And the queſtion was, whether B. C. 
D. E. and F. were by virtue of this ſurrender jointenants or tenants 
in common. If they were jointenants, then judgment ought to be 
'ven for the defendant ; but if they were tenants in common, then 
it ought to be given for the plaintiff, | 


And this caſe was argued ſeveral times at the bar by Mr. Car- 
gew and Mr. Peere Williams for the plaintiff, and by Mr. Northey 
and Mr. Broderick for the defendant. And now this term the 
-udres, vis. Holt chief juſtice, and Turton and Gould juſtices, 


uttice for the defendant. And Gould juſtice argued, that judg- 
nent ought to be entred for the plaintiff, becauſe the children (by 
him) were tenants in common. And he faid, that the queſtion 
ole upon theſe words [equally to be divided among them, and 
their reſpective heirs and aſſigns for ever.] And in pronouncing 


{n chief juſtice in Bec#'s caſe. Littlet. Rep. 344, 5. that in expo- 


if they can; and that the parties intention ought to be purlued, 
unleſs ſuch expoſition would contradi& the known rules of law. 
ru been ſettled ; but the force of the authorities in the books ſeem to 
warrant his opinion. The preſent queſtion does not depend upon 
words which will create an eſtate, but which ought to qualify an 
2 eſtate; and in ſuch caſes the intent of the parties ought to be pur- 
in common. L£ttlet. ſect. 292, 298. Co. Li. 189. a. In the 
cafes of frank marriage, and exchange, there are neceſſary words 
of art in the creation of them, which cannot be omitted; but in 


for if they divide the eſtate, and ſhew that a ſeveral property was 
deligned to each party, it is ſufficient. For the making of a te- 
nancy in common does not add to the eſtate, but qualifies it; as 


word heirs, but tenants in common may releaſe to one another 
without it. A joint eſtate in the premiſſes may be altered in the 
lalendum. As Hob. 172. lands are given to two, habendum, the 
opy- 


one morety to one, the other to the other, they are tenants in com- 
lor mon; and there is no other reaſon for it, but becauſe the habendum 
hem, lieus the intention of the parties, that they ſhould have ſeveral 
o the intereſts, If A. gives lands to B. and his heirs, habendum to him 
a. and his heirs, it is a fee; but if he goes on and ſays, that if B. 
the) 


cs without iſſue, the remainder to C. Ge. it is tail, becauſe the 
luler words correct the former. Plored, 541. Littlet. 345. Then 


1 


were 


(Peuys juſtice not having yet taken his place) delivered their opi- 
nions, dis. Turton and Gould for the plaintiff, and Holt chief 


his opinion, he ſaid, he would purſue the ſame rules with Richard- 


ftion of deeds all parts of them ought to ſtand, and to have effect, 


He could not find any expreſs authority, where this point hath. 


ſued, There are no particular words neceſſary to create a tenancy 


caſes of tenancies in common no ſuch preciſe words are requiſite ; - 


in the creation of an eſtate in fee-ſimple, it is neceflary to add the 
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if no preciſe form of words is neceſſary, his intent is apparent to 
be an eſtate in common, becauſe it was deſigned as a provifion fir 
his younger children. There was a cafe in the Common Ple.; 
5. C. 3 Lev. Paſchae the ſixth of this King between Bliſſet v. Cranuell, where 
a deviſe to T. and R. and their heirs, and the ſurvivor of them 
equally to be divided between them after the death of the wit: 
Sc. was held a tenancy in common; but the queſtion in the cab 
was, becauſe this ſeemed repugnant to the former part of the de. 
viſe; but it was held by the whole court, that the laſt words di. 
{tributed the eſtate. Note, this point was made at the trial be. 
fore Treby chief juſtice, and was reterred to him, and he prayed 
the opinion of the other judges of the Common Pleas, and it was 
argued at the bar there, and it was adjudged Paſchae 6 Will. & 
Mar. C. B. by Treby chief juſtice, New! and Rokeby juſtices, that 
it was a tenancy in common, but Powell juſtice held it to be 1 
jointenancy. Fx relatione m'ri Place.) As the law is now held, 
theſe words will make a tenancy in common in a will. Then in 
this caſe the intent of the parties appearing to be, that they thould 
have it in common, that ought to be purſued as far it can, But 
moreover this caſe is of a uſe, which reſembles that of a will, 
The caſe of Brookes v. Brookes, 2 Roll. Abr. 67. is « ſtrong calc, 
where a copyholder ſurrendered his copyhold to the lord, without 
limiting a uſe, and afterwards the lord concgſit ſeijinam of the 
copyhold to the tenant, habendum to him and his wife and the 
heirs of their two bodies; and there though the wite was named 
only in the habendum, it was held, that ſhe would take an eſtate- 
tail; in a common caſe it would have been ill, becauſe ſhe was 
not named in the premiſſes; but the intent of the ſurrender wa 
taken in the ſaid caſe to have been to the ſaid uſes, and therefore 
the manner of the grant was not material, it being only an expli- 
nation of the ſurrender. Now this caſe is ſtronger, becauſe it & 
the expreſs limitation of the uſes upon the ſurrender. And it es 
alſo held in the ſaid caſe, that the ſurrender of a copyhold thal! 
be expounded according to the intent, as a will. The caſes of 
grants in futuro are ill, becauſe they are repugnant to the rules 0! 
law ; but that caſe of a uſe was held „though it was contr2ry 
to the known rules of law. He ſaid, he could not ſhew am 
caſe, where this point has been ſolemnly adjudged, but there rc 
Lotr. Paſch. Parallel eaſes, The caſe of Smith v. Yobnſon, Paſch. 32 Car. 2. 
32 Car 2. Was the caſe in point, but no judgment was entred upon the 104; 
564 the caſe was, a feotfment to two and their heirs, equally to b. 
Cafes in B. R. divided between them, to the uſe of them and their heirs; upon 
187. the breaking of the caſe Scroggs chief juſtice and Dolben juſtice 
f were of opinion, that it was a tenancy in common, but J 
juſtice was of another opinion, upon the difference objected here 
between a deed and a will. So Co. Li. 190. 6. if a verdict * 


1 
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att man hath duas partes manerii in tres partes dividendi, they 
de by the intendment of the verdict tenants in common. Be- 
des, that if theſe words will not make a tenancy in common in 
is caſe, they will be vain, and muſt be totally rejected. In the 
aſe of Whorewood v. Shaw, Yelv. 23. Cro. Eliz. 729. Moor 
667. Owen 127. where a man by his deed acknowledged to hare 
received of J. S. 401. to be equally divided between A. and B. 
nd to their uſe; this was held a creation of a ſeveral debt of 20 J. 
to each of them, being in the caſe of a perſonal duty; but Neuer- 
en favs, that it is not like the caſes of intereſt, where land or a 
leaſe is given to two equally to be divided between them, for 
there they are tenants in common; and he makes no difference be- 
tween a deed and a will. There has been a notion of a diſtinction 
between deeds and wills, and the faid diſtinction is taken in the 
caſe of Leren v. Cox, 3 Cro. 695. by Coke then attorney general. 
Te ſaid, he did not know, that the faid point had ever been de- 
bated. So in the caſe of Furſe v. Weeks, 2 Roll. Abr. go. and 
Si 211. the fame diſtinction is taken by lord Rolle, but it is only 
an opinion of his hit er; and farther, it differs from this caſe, be- 
cauſe this caſe is of a uſe, that of a ap or feoffment, which is a 
conveyance at common law, but uſes are governed by the intent 
of the parties, and ought to be maintained, if they can poſſibly. 
Theſe words import ſomething more than ordinary, and therefore 
the intent ſeeming to him to be uncontrovertible, he was of opi- 
nion, that the plaintiff ought to have judgment. = | 


Turtm juſtice argued alſo of the ſame ſide for the plaintiff, and 
| much to the ſame purpoſe. But he added theſe reaſons alſo, why 
the intent of the furrenderor ſhould be taken to be, to create a 
tenancy in common; becauſe if any of the five ſhould die without 
iſſue, his part would deſcend to the eldeſt ſon; if they had iſſue 
this would be a proviſion for their families, which might be the 
ole reaſon that prevailed with the ſurrenderor, to give it away 
from his eldeſt Gn, and of conſequence he would not remove it 
from his eldeſt ſon any longer than the ſaid reaſon continued. He 
cited alſo ſeveral cafes of wills, where words leſs ſignificant had 
been conſtrued to make a tenancy in common. Oro Eliz. 695. 
Leven v. Cox, Deviſe to his two ſons e ually and their heirs, te- 
dane in common. 3 Co. 39, 5. Ratchffe's caſe. The words, 
* — be divided, in a will, tenancy in 5 The HP 
of the words, part and part alike, Cro. Car. 75. Thoroughgood it., Rep. 45. 
end Jaques v. Cllrs. Stile 15. Torret v. 7 VT | Deviſe 9 E15 
4. for life, remainder to B. C. and D. and their heirs reſpectively 
ever, B. C. and D. were tenants in common. And from 
thence he inferred, that theſe words being ſtronger would make a 
Knancy'in common in a deed.” He Cite We: ale in Zitthet. rr 
7 U 299. 
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298. where lands are given to two, habendum et tenendum, 72 
the one moiety to the one and his heirs, and the other moiety ty 

. the other and his heirs; they are tenants in common. And fr, 
| thence he urged, that in regard no particular words were require | 
by law to create a tenancy in common; the words in the Preſent 

caſe, having the ſame ſenſe and import with thoſe in the caſe in 

Littleton, ought to make a tenancy in common. He faid all 

that if this caſe had been before the ſtatute of uſes, it would hay. 
been taken in equity according to the intent of the ſurrenderor, t, 

be a tenancy in common; and now fince the ſtatute has execute 

the uſe into poſſeſſion, it ought to have the fame conſtruction in 

| a court of law, that it would have had before the ſaid ſtatute in 
Surrenders cf Court of equity. Then he cited caſes, to prove, that ſurrender; 
I ought to be conſtrued favourably, and had been oftentimes taken 
conſtrued fa- contrary to the rules concerning conyeyances at common law; and 
vourably. that they ought to be taken ſo, in regard that they are conſider- 
able as wills, becauſe oftentimes made by the ſurrenderor in extr:- 
mis, when he is inops confilii, And therefore he cited Cre. Jac, 
434. 2 Roll. Abr. 67. Brookes v. Brookes, and alſo 1 Saund, 151, 
Wade v. Bache, where a copyholder in remainder ſurrendered his 
remainder to the uſe of the tenant for life, and after his death to 
the uſe of himſelf and his wife, &c, and though the limitation 
for the life of the tenant for life was void, and ſo by conſequence 
by the common law the remainder would have been void allo ; ye 
it was held, that in caſe. of a copyhold it ſhould be taken as 
mediate ſettlement upon the huſband and wife after the death cf 
the copyholder for life. He cited 2 Ventr. 367, in Chancery, 
where a covenant to ſtand ſeiſed to the uſe of A, for life, and 
afterwards to two, equally to be divided, and their heirs and afligns 
for ever, was adjudged by the lord keeper Nerth, to be a tenancy 
in common. And for theſe reaſons he was of opinion, that judg- 

ment ought to be given for the plaintiff, 1 


Holt chief juſtice e contra argued for the defendant, that this 
was a jointenancy. And he made two points, 1. Whether theſe 
words would make a tenancy in common in any deed, 2. Whe- 
ther this caſe ſhall have a more favourable conſtruction, becauſe it 
is in caſe of a copyhold, or becauſe it is a conveyance by way of 
uſe. And he gave his opinion to the ſecond point firſt ; that as to 
the raiſing and paſſing eſtates, copyholds ought to be governed by 

' Poph. 39. the rules of the common law. 4 Co. 29. b. And as to Brotk's 
© Tex 356. caſe, Pepb. 125. 2 Roll. Abr. 67. and the ſaying in Popham, that 
2 Buiſtr ol the caſe of a copyhold reſembles the caſe of a will; the report in 
Cro, Eliz. 29. Cro. ac. 434. makes no mention of any ſuch thing; and the ſaid 

part of Popham's Reports being reported by an uncertain author, 
ought not io be regarded. But however he held as to the e 


8 


1 


1 


— 
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t if a copyholder ſurrenders to the lord, without limitin 
2 ; the onthe belongs to the lord, and his eſtate is => 
begue, in the ſame manner as if tenant for life at common 
* releaſes to him in reverſion; and then the grant will be a 
coluntary grant of the lord; and then the reſolution of the faid 
caſe will be no more, than that it is a cuſtom for copyhold eſtates 
to paſs in the ſaid manner; and if many grants have been made 
in the ſaid manner, ſuch grants will be good. And he ſaid, he 
new manors, Where grants have been made to R. habendum to A. Surrender to 

B. C. and D. the firſt named took the whole for his life, and ſo 4. _— 

exery one in remainder in their order. And as to the matter of .. 

the uſe, upon which his brother Gould inſiſted, there is no ſuch 

| thing, but it is only a direction of the ſurrender ; for the perſon, 

to the uſe of whom the ſurrender is made, is not ce/ſtuy que uſe 

n the mean time, but when the ſurrenderee is admitted, he is in | 50 
by the grant of the lord. And for theſe reaſons he was of opi- | 
nion, that this caſe ought to be conſidered but as a grant at com- 

mon law. And. then he held, that the five children were joint- 

tenants. I. Becauſe if theſe words have any ſignification, yet it is 

no more, than what would have been implied in the nature of the | 
thing, if they had been omitted, and therefore no regard ſhall be | 
had to them. For if an eſtate be made” to five perſons, each of 

them has an equal proportion, and the words, equally to be di- 

vided, mean only, that each of them ſh:ll have a fifth part, which 

they have by the conveyance. In Co, Lit. 186. a. where all the 


of authorities are enumerated in the margin, it appears, that joint- 
ſy, tenants have but their part, to alien or forfeit; and therefore 
nd though it is ſaid, that jointenants are ſeiſed per my ef per tout, yet 
85s every one of them has but his part for diſpoſal; if they join in a 
cy feoffment, it ought to be pleaded as the feoffment of both, and the 
Jo ſeoffee after the death of one of them, cannot plead, that he is in 
from the ſurvivor. Then if each of them has his part, theſe 
op words ſignify nothing. One may aſk then, what is the difference 
this between jointenants and tenants in common? Littleton, ſect. 292. 
ie ſhews it, ors, theſe latter come in by ſeveral titles, but the former 
he- by a joint title. But there is an exception to this in the caſe of a 
: It zit made to a corporation and a natural perſon jointly, they ſhall 
of be tenants in common, becauſe they have ſeveral rights, which 
10 annot ſtand in jointure. But whenſoever they may hold in join- 
bf ure, they ſhall be jointenants. However there is no difference as 
* o the taking of the profits; for if one tenant in common takes all 
that tte profits, his companion has no remedy againſt him. At common 
Fr a none of them could have been obliged to make partition. And 
ow then will theſe words, equally to be divided, make any dif- 
rh frence, when any one of the jointenants might diſpoſe of his part, 
ben they take the profits alike in both caſes? $0 that it is the 


ſame 


— 
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Feoffment of 
twenty acres, 
habendaum ten 
acres to J. 
and ten acres 
to B. 


ſame thing, whether theſe words be inſerted or omitted, Ag 1, 
the other words, and to their heirs reſpectively, they will male 
no difference ; for an eſtate to two and their heirs, and to two and 


their heirs reſpectively, makes no difference; for the limitation 


muſt be to the heirs of both to make a jointenancy, and then the 
word heirs reſpects both parties, which is the whole meaning d 
their heirs reſpectively, and ſo no more, than what is in every 
jointenancy. And then according to Daverport's cafe, 8 Co, 145, 4 
if words are inſerted in a grant, which ſignify nothing, they wil 
make no difference in the conſtruction of it. As to the obje&icy 
of Littleton, ſec. 298. if lands are given to two, habendum et f. 
nendum, ſcilicet, the one moiety to one and his heirs, and the 
other moiety to the other and his heirs, they are tenants in com. 
mon, and yet it is but one conveyance; and then here the words 


equally to be divided are tantamount to thoſe of, one moicty, & 


He anſwered, 1. That he held, that it was not one conveyance 
only, but ſeveral conveyances, though but in one deed ; for if ſuch 
eſtate be made by deed of feoffment, there muſt be two liveries; 
for livery of the one moiety to the one tenant in common will 
not avail the other, becauſe they have ſeveral freeholds. And then 
it cannot be one conveyance, becauſe ſeveral liveries muſt be made 
upon it, and then it is within the rule. 2. The words are not of 
like import, for theſe words make no diſtribution of the eſtate, a 


thoſe others do, by confining each of them to a moiety ; but the 


words, equally to be divided, import no ſuch thing. As to the cas 
of a moiety to the one and his heirs, &c. that is a tenancy in com- 
mon, becauſe it is an undivided moiety, and ſo proper, But it a 
feoffment was made. of twenty acres, habendum ten acres to A. ani 
ten acres to B. they are feveral tenants, and not tenants in common, 
There they are two conveyances, but here the words conſiſt as wei 
with jointenancy as with tenancy in common, and therefore to con- 
ſtrue them to make a tenancy in common, is to reſtrain them wich- 
in a narrower compaſs, than they import of themſelves. 2. Thee 
words cannot 4S, 3 2 tenancy in common, becauſe a tenant Ul 
common has an eſtate. undivided, but the words here ſay, that ths 


eſtate ought to be equally divided, which cannot make a man le- 
nant pro indiviſo, but differ from it, as much as diviſible ditter 


from indiviſible. And when according to Littleton, ſect. 292. the 
nature of tenants in common is, t none of them now 
therof his ſeveralty, but they ought by the law to occupy ſuch 
lands in common, and pro indiuiſa; theſe words can never creve 
ſuch an cſtate ; but if they ſignify any thing, it muſt be, that the 


. grantees ſhall not take, until the eſtate be firſt divided. In C, 


mtr. tit. partition 413. the writs of partition upon the ſtatute d 
Henry 8. make no mention, whether the parties be ſeiſed joint 
or in common, but ſay only, that they hold ſuch: lands, _— 
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to fmul et pro indiviſs. And when as well jointenants as tenants in 
de common hold ſo, the words, equally to be divided, cannot confine 


* more to one eſtate than to the other. As to the caſe in Cs. 
Lit. 190. b. that if a verdict finds, that a man hath das partes 
luis manerii in tres partes di videndi, that by the intendment of 
he verdict, this is a tenancy in common; he obſerved, that the 
laid caſe is not poſitive, but Coke fays, it ſeems to be fo; and the 
opinion is not warranted by 21 Ed. 4. 22. cited in the margin, 
vor was it in the caſe; for there in a writ of entry upon the ſta- 
tute of Richard 2. &c. the defendant pleaded, non intravit contra 
nam fatuti, upon which iſſue was joined; and the jury found, 
that the defendant entred into two parts of the manor in three 
parts divided; and it was moved in arreſt of judgment, that by 
the intendment of the verdict the plaintiff and defendant ought to 
de intended tenants in common, and then the action would not 
le; but the court contra, and the plaintiff had his judgment, But 
ſuppoſe it ſhould be taken to be ſo upon the verdict of a jury, 
when it ſtands indiſferenter; that will differ much from this caſe. 
But all that Coke intended by the ſaid caſe was, that two parts of 
: manpFtt+ three parts divided cannot be intended tenancy in com- 


(like as it would be, if the lord of a manor ſhould leaſe the third 
part of his manor, and then A. entred upon the other two parts, 


tl and the lord brought the action, and declared of an entry upon 
Cale the intite manor, yet the jury could not find an entry, but of the 
am. two parts.) But in tres partes dividendi might intend a tenancy 
11 4 in common, becauſe dividend! argues a common poſſeſſion, in re- 
and card that it is not yet divided, but remains to be divided, and 
ny therefore at this time muſt be a common poſſeſſion. But notwith- 
wei ſanding that the poſſeſſion is in common, it may be as well copar- 
Colle cenary, or jointenancy, as tenancy in common. And then how 
vill cn it be a tenancy in common, fince if the import of the words 
"ele were executed, the eſtate ought to be divided, and then it cannot 
Nt , de tenancy in common ? Then he conſidered the agreement be- 
t tween jomtenancy and tenancy in common. The poſſeſſon of one 
ok tenant in common is the poſſeſſion of the other. Hob. 128. Small. 
10 „Dal. Moor 868. But it may be objected, that they have 
be leveral freeholds, C. Lit. 200. but the 585 is not divided, but 
2 they are ſeveral freeholds in undivided parts, and ſo theſe words, 
= quaily to be divided, cannot be of effect, being contrary to the 
* „ nature and eſſence of a tenancy in common. As to the ob- 
2 ſccdion, that theſe words in a will would have made a tenancy in 
4 4 emmon. 3 Cv. 39. b. he agreed it; but he ſaid, that was no rule 
wa b conſtrue them accordingly in a deed. For 1. There is a great 
ifference between wills and conveyances made in a man's life- 


ume; the fame words in the one will have a different conſtruction 
7 from 


Mm, becauſe they were actually divided, and held in ſeveralty 


* 
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ſame thing, whether theſe words be inſerted * omitted, As tg 


the other words, and to their heirs reſpectively, they will make 


no difference ; for an eſtate to two and their heirs, and to two and 


their heirs reſpectively, makes no difference; for the limitation 


muſt be to the heirs of both to make a jointenancy, and then tie 
word heirs reſpects both parties, which is the whole meaning dt 
their heirs reſpectively, and ſo no more, than what is in ei 

jointenancy. And then according to Daverport's caſe, 8 Cs. 145, 
if words are inſerted in a grant, which ſignify nothing, they wil 
make no difference in the conſtruction of it. As to the objeticn 
of Littleton, ſect. 298. if lands are given to two, habendum et f. 
nendum, ſcilicet, the one moiety to one and his heirs, and the 
other moiety to the other and his heirs, they are tenants in com- 
mon, and yet it is but one conveyance; and then here the word; 
equally to be divided are tantamount to thoſe. of, one moicty, &. 
He anſwered, 1. That he held, that it was not one conveyance 
only, but ſeveral conveyances, though but in one deed ; for if ſuch 
eſtate be made by deed of feoffment, there muſt be two liveries; 
for livery of the one moicty to the one tenant in common wil 
not avail the other, becauſe they have ſeveral freeholds. And then 
it cannot be one conveyance, becauſe ſeveral liveries muſt be mak 


upon it, and then it is within the rule. 2. The words are not «f 


like import, for theſe words make no diſtribution of the eſtate, a 
thoſe others do, by confining each of them to a moiety ; but th 


words, equally to be divided, import no ſuch thing. As to the cate 


Feoffment of 
twenty acres, 
habendum ten 
acres to J. 
and ten acres 


to . 


of a moiety to the one and his heirs, &c. that is a tenancy in com- 
mon, becauſe it is an undivided moiety, and ſo proper. But it i 
feoffment was made of twenty acres, habendum ten acres to A. ant 
ten acres to B. they are ſeveral tenants, and not tenants in common, 
There they are two conveyances, but here the words conſiſt as wel 
with jointenancy as with tenancy in common, and therefore to con- 
ſtrue them to make a tenancy in common, is to reſtrain them will 
in a narrower compaſs, than they import of themſelves. 2. Thcs 
words cannot DE 2 tenancy in common, becauſe a tenant it 
common has an eſtate. undivided, but the words here ſay, that ths 
eſtate ought to be equally divided, which cannot make a man i 
nant pro indiviſo, but differ from it, as much as diviſible diff 
from indiviſible. And when according to Littleton, ſect. 292. tit 
nature of tenants in common is, that none of them Kknoweil 
therof his ſeveralty, but they ought by the law to occupy lach 
lands in common, and pro indiuiſa; theſe words can never crews 
ſuch an cſtate ; but if they ſignify any thing, it muſt be, that the 
grantees ſhall not take, until the eſtate be firſt divided. In C., 


Intr. tit. partition 413. the writs of partition upon the ſtatute 4] 


Henry 8. make no mention, whether the parties be ſeiſed point) 
or in common, but ſay only, that they hold ſuch e 


3 
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nal et pro indiviſo. And when as well jointenants as tenants in 
common hold ſo, the words, equally to be divided, cannot confine 
more to one eſtate than to the other. As to the caſe in Co. 
Lit. 190. B. that if a verdict finds, that a man hath duas partes 
une muntrii in tres partes dividendi, that by the intendment of 

he verdict, this is a tenancy in common; he obſerved, that the 
dad caſe is not poſitive, but Coke fays, it ſeems to be ſo; and the 
opinion is not warranted by 21 Ed. 4. 22. cited in the margin, 
or was it in the caſe; for there in a writ of entry upon the ſta- 
tro of Richard 2. &c. the defendant pleaded, non intravit contra 
| f-rmam ſtatuti, upon which iſſue was joined; and the jury found, 
that the defendant entred into two parts of the manor in three 
parts divided; and it was moved in arreſt of judgment, that by 
te intendment of the verdi& the plaintiff and defendant ought to 
de intended tenants in common, and then the action would not 
lie; but the court contra, and the plaintiff had his judgment, But 
ſuppoſe it ſhould be taken to be ſo upon the verdi& of a jury, 
when it ſtands indiſferenter; that will differ much from this caſe. 
But all that Coke intended by the ſaid caſe was, that two parts of 
: manor in three parts divided cannot be intended tenancy in com- 
mon, becauſe they were aRually divided, and held in ſeveralty 


part of his manor, and then A. entred upon the other two parts, 
and the lord brought the action, and declared of an entry upon 
the intire manor, yet the jury could not find an entry, but of the 
two parts.) But in tres partes dividend! might intend a tenancy 
in common, becauſe dividend? argues a common poſſeſſion, in re- 


ab card that it is not yet divided, but remains to be divided, and 
wm therefore at this time muſt be a common poſſeſſion. But notwith- 
we 


ſtnding that the poſſeſſion is in common, it may be as well copar- 
cenary, or jointenancy, as tenancy in common. And then how 


_ can it be a tenancy in common, fince if the import of the words 
we vere executed, the eſtate ought to be divided, and then it cannot 
. p de tenancy in common? Then he conſidered the agreement be- 


tween jointenancy and tenancy in common. The poſſeiBon of one 


d. Dale, Moor $68, But it may be objected, that they bave 
ſeveral ftecholds. Co. Lit. 200. but the 4 5 is not divided, but 


equally to be divided, cannot be of effect, being contrary to the 


{tion, that theſe words in a will would have made a tenancy in 
cxmmon. 3 Co. 39. 6. he agreed it; but he ſaid, that was no rule 
t conſtrue them accordingly in a deed. For 1. There is a great 
| ference between wills and conveyances made in a man's life- 
ume; the fame words in the one will have a different conſtruction 
„ from 


(like as it would be, if the lord of a manor ſhould leaſe the third 


tenant in common is the poſſeſſion of the other. Hob. 128. Small. 


they are ſeveral freeholds in undivided parts, and ſo theſe words, 


et) nature and effence of a tenancy in common. As to the ob- 
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from what they will have in the other; as a limitation to a man 
and his aſſigns for ever is but an eſtate for life in a deed, but in a 
will it is an eſtate in fee. In 27 Hen. 8. 27. a. by Fitzbriy; 
and Shelley, if lands are deviſed to a man and his heirs males, i i 
tail; in a deed it will be otherwiſe. And the reaſon of the diff. 
rence is, that where lands are deviſable, the law conſiders the cir. 
cumſtances under which the deviſor is, that he is inops confilii, &. 
and therefore will purſue his apparent intent ; and this was at com. 
mon law, where lands were deviſable by cuſtom. 27 Hen. 8. 27.6, 
11 Hen. 6. 12, 13. e 


2. He conſidered the preciſe reaſon of this judgment in the cat 
of a will, for the reaſon of the judgment is the ſtrength of the au- 
thority. Ratcliffe's caſe does not ſay, that theſe words equally ty 
be divided make a tenancy in common by force of the words, but 
becauſe they manifeſt the intent of the deviſor, that the eſtate ſhall 
be divided, and conſequently that there ſhall be no ſurvivor. Noy 
eſtates in a will may be governed by an implication upon the intent 
of the deviſor. 13 Hen. 7. 17. and Hob. 34. Counden v. Clerk, 
where A. by his will made J. S. his heir; though in ſtrictneſs that | 
could not be done, yet it paſſed a fee by the intent. But in Cr, 
Car. 366. 1 Jones 342, Seagood v. Hone, where a copyholder fur- 
rendered to the uſe of A. and B. and the ſurvivor of them, and 
for want of iſſue of the body of B. remainder to J. S. and hi 

heirs; it was held, that B. had only an eſtate for life ; for an eſtate 
for life being limited to him by expreſs limitation, he ſhall have no 
higher eſtate by implication; and though perhaps it might hare 
been enlarged by implication in a deviſe, yet it ſhall not be ſo in 
a ſurrender or conveyance ; which ſhews the difference between: 
ſurrender of a copyhold and a will, and that the ſurrender is like 
any other conveyance at common law. He ſtated the caſe of Fuſe 
v. Weeks, 2 Roll. Abr. go. Stile 211. at large; and he faid, that 
the reaſon of the ſaid reſolution was with him. He cited the cale 
to be, that a man deviſed his lands to his two daughters, equally 
to be divided between them, to have and to hold to them, and thc 
ſurvivor of them, and to the heirs of the body of the ſurvivor df 
them ; and the queſtion was, whether they were jointenants « 
tenants in common? for (ſays the book) thongh if a deviſe be 
made to two, equally to be divided between them, they (hall be 
tenants in common, becauſe in a will the intent of the deviſor ſhal 
be interpreted to be ſo; yet it is not ſo in caſe of a grant or feofl- | 
ment: but in a will it is a tenancy in common by conſtruction, | 
and not by expreſs words, but only by collection of the intent of 
the deviſor : but if the other words of the will ſhew his intent ie 
be ſtronger, that he intended a jointenancy, it ſhall be interpretes 
accordingly : and it was ruled accordingly, by reaſon of the _ 
| Ih 
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zuthority for him, for if it had been a tenancy in common in ex- 

s words, the habendum to them and the ſurvivor of them, Cc. 
Pa been repugnant and void; as if a man grants lands to two, v2. 
the one moiety to one and his heirs, Cc. babendum to them and 
the ſurvivor of them; this laſt limitation would be void, being di- 
rectly repugnant to the former. Then he ſaid, he muſt obſerve, 
that it was not agreed very ſoon, that theſe words would make a 


* SY 38 40 w,” 


imitation made to the ſurvivor. Now he faid this caſe was a full 


* * 
NM 8 
0 af 
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tenancy in common in a will. In Dyer 25. pl. 158. it is a que-Dalif, 45. 
tion. 6 Edw. 6. New Bendl. 36. by Montague chief juſtice, it is 
2 jointenancy. 


The ſame reſolution 3 Cro. 330. Dickens v. Mar- 


ak . Now the reaſon of theſe reſolutions may be, only becauſe 
Ws it was ſo in a deed; for if it had been a tenancy in common in a 
to deed, it could not have been queſtioned in a will, the argument 
but being 4 fortiori from a deed to a will. As to the objection, Cro. 
ball Elz, 695. Lewen v. Cox, that it is only the opinion of the council; 
ow he anſwered, that where council takes a matter ex conceſſio, and 
tent founds his argument upon it, as Coke there does, it is ſome argu- 
rke, ment that it is law, if the council be a man of reputation; for it 
that | that were not law, upon which he lays his foundation, he would 
O.. be anſwered one queſtion by another. 3. There is no reaſon to 
ſur- make any ſtrained conſtruction in this cafe, becauſe jointenancy is 
and favoured in the law ; and the reaſon of it is, that as the law does 
hi not love fractions of eſtates, no more does it love them in tenures. 
ſtate Now jointenants are but as one tenant; but in caſe of tenancy in 
> 00 common all the intire ſervices are multiplied, 6 Co. 1, 2. Bru- 
have erton's caſe ; for which reaſon jointenancy is favoured. The ſame 
o in miſchief will happen, by conſtruing this here to be a tenancy in 
n 2 common, viz. to make five copyhold eſtates, where otherwiſe 
like there would be but one, and the lord will have five fines. And 
Purſe the one tenant in common cannot have contribution of ſuit againſt 
that his companion, otherwiſe whilſt they are jointenants; and that is 
 cale (by him) the reaſon why jointenancy is favoured in law. In the 
ually cale of Smith v. Jobnſon, cited by his brother Gould, the judges 
d the held as he ſaid; and there was a rule for judgment fi, &c. but 
of of there was no body ſatisfied with the opinion, and upon motion the 
ts of le was ſet aſide, and it was made an ulterius concilium; and then, 
e be s he was informed by Mr. Lilly, who was attorney in the cauſe, 
ll be it ended by the death of the parties. For which reaſons he was of 
ſhall opinion, that judgment ought to be for the defendant. But by 
feott- WH dbe opinion of the other two judges, judgment was entred for the 
* nuf. Ex relatione ri Jacob. 
nt | RR” : | 
BY - wy Mr. Northey in his argument of this caſe cited 14 Car. 2. 


B. ret, 43. Hammerten v. Clayton, to have been adjudged te- 
auc) in common upon the ſame words. 208 


Bally 
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Baily ver/. Grant. 


S. C. 1 Salk. P ON the motion of Mr. Raymond towards the end of 1:6 
27 no Mel Michaelmas term a rule was made to hear council of bo 
440. ſides the firſt day of this term, why a prohibition ſhould not be 
pe "1 granted to the court of admiralty, to ſtay a ſuit there by the mate 
CES of ſhip for his wages. And he urged, that the admitting the 
ralty for mariners to ſue there was rather an, indulgence, than any proper 
ebe. jjuriſdiction that they had to hold plea there of wages ariſing upon 

a2 contract made upon the land; and that it was a long while be. 

fore it was permitted, but that now it ought not to be extended 
any farther: That in the caſe of a maſter of a ſhip a prohibition was 
granted laſt Trinity term, between Clay and Snelgrage ſ ante 570. 
That this ſeemed to be a middle caſe, but rather inclining to that 
of the maſter; becauſe in caſe of the death of the maſter he ſuc- 
ceeded in the government of the ſhip, and was always overſeer of 
all the other mariners. That the ſame motion was made Mc. 
10 Will. 3. B. R. between Hooke and Moreton [ante 397.) and 
that the rule was made as here, to hear council, &c. and upon its 
being many times moved no prohibition was made, and they pro- 
ceeded no farther in the admiralty ; for which, &c. But e contra 
ſerjeant Hall argued, that no prohibition ought to be granted, 
And of that opinion was the whole court, becauſe the mate is not 
diſtinguiſhable from other mariners, only in title; he contracts wi.h 
the maſter, and is as his ſervant, and therefore does not differ trom 
the mariners. But the maſter contracts with the owners upon their 
credit; whereas the mate contracts only with the maſter, and not 


upon the credit of the owners, but upon the credit of the ſhip. 


And therefore the rule was diſcharged. The fame rule was made 


this term upon a motion in the Common Pleas. See 2 Ventr. 181. 


| Marſhv. Alleſon. 


Freeman verſ. John Blewett, Sir Richard Blackwell 


& al. 


3 * [ N an action of treſpaſs for his goods taken, &c. the defendant 


$ C. 12Mod. pleaded, that a plaint in replevin was entered by J. S. Gc. in 


399 4... the court of the ſheriff of. London; upon which a precept iſſued, 
$.C. 3 $atk. directed to the defendant, being, a ſerjeant at mace, commanding 


220 him to replevy the goods; by virtue of which writ the defendant 
In juſtification replevied them, and delivered them to J. S. &c. The plaintft 


under a reple 


vin in Lander, demurred. And Sir Bartholomew. Shower for the plaintiff took ex · 


8 ception to this plea, that the defendant did not ſhew that this a 
dant as fer | 3 | | | 


jeant at mace, the defendant ought to ſbew that the precept was returned. 
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cept was returned by him, which he ought to have done. 20 Hen. ” 
75 21 Hen. 7. 22. And che difference is, between the officer 
ziwel to whom the writ is directed, &c, and a bailiff who juſti- 


fies under ſuch officer, for he has no need to ſhew that the writ Where the re- 
was returned, becauſe he has it not in his power. But in eſcape toro of a wei 
,oainſt the ſheriff or other officer to whom the writ or precept was 3 pleace 


#-e&ted, there is no need to ſhew that the writ was returned, be- 
-1uſe the defendant ſhall not take advantage of his own wrong. 
And it appears, that the ſerjeant at mace is the officer, becauſe an 
action for eſcape lies againſt him for the eſcape of a man taken by 
city proceſs, and not againſt the ſheriff; though for the eſcape of 
man taken upon a latitat it lies againſt the ſheriff, and not againſt 
the ſerjeant. 1 Roll. Abr. 806. E contra it was argued by Mr. Dee 
and Mr. Broderick at ſeveral days for the defendant, that the plea 
was good, becauſe the poſſeſſion being changed by delivery of the 
goods to the plaintiff in replevin, the deſign of the writ (which 
was only to give back to the plaintiff his poſſeſſion) was fatisfied, 


and therefore that the writ has no need to be returned. For the 


law ſuppoſes the p__ in replevin to be owner of the goods, and 
the defendant to be a bare poſſeſſor; and therefore a claim of pro- 
perty by the defendant ſuſpends the execution of the writ. And 
therefore when the writ is executed, and the poſſeſſion reſtored to 
the owner, the matter is determined ; but the proceedings upon the 
plaint are entred in the ſheriff's court, and the defendant may ap- 
pear to it, And therefore this caſe differs from the caſe of a capras 
or feri facias, &c. which are, ita quod. habeas corpus or denarios 


apud Weſtminſter, Ic. But upon the firſt replevin no return ought 


to be made; but if it is executed, the matter is determined. In 


the pluries there is, vel cauſum nobis fignifices, and therefore the 
Plurtes is returned in the Common Pleas or King's Bench. This 
appears alſo by a recaption pendente placito, the words being ut di- 
atur, and not ficut nobis conſtat de records, as it ſhould be, if the 
writ was returned; which demonſtrates, that a replevin is looked 
upon as a writ not returnable. And there is no precedent, where 

a replevin is pleaded, that a return was ever ſhewn, It was urged 


alſo, that treſpaſs would not lie for the taking of goc is by the de- 


livery of the ſheriff or his bailiff, by virtue of a replev:n ; but the 
defendant ought to purſue in the replevin. Bro. treſpaſs 48, 76, 
104, 154, Fitz, treſpaſs 198. After theſe ſeveral arguments now 
this term Holt chief juſtice delivered the opinion of the court, that 


the plea was ill for want of ſhewing the precept was returned; for 


the precept is returnable, and the defendant was commanded to 
make return of it. If a capias in meſue proceſs is directed to the 


ſheriff, and an action of falſe impriſonment is brought againſt the 


ff for executing it, the ſheriff cannot juſtify under it, without 
lbewing that he returned it. And the difference is as to this matter 


rt between 
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veoerdict, but 3. There is no profert of the letters of adminiſtration; for it -is 


between the principal officer to whom the writ is directed, and 1 
ſubordinate officer; the former ſhall not juſtify under the proceſ 
leſs he has obeyed the court in returning it; , 
unle y g it; contra of another 
who has not the power to procure a return to be made, And 
there is more reaſon for it in the caſe of a replevin, than in the 
other caſes; for if the officer replevies the goods, the defenday 
cannot do any thing, unleſs he return the writ ; for though he ha 
a day upon the roll, and he may come in and demand the plaintiff. 
Ante 617, yet if the writ is not returned, the court cannot know what judy. 
ment to give; for if it appears upon the return of the replevin that 
the goods were delivered, then the particular goods will appear 
and then if the plaintiff be nonſuit, the defendant will have a 7. 
turno habendo; but if they were not delivered, but an elongats re. 
turned, then a capias in withernam ought to iſſue. As to the ob. 
jection made by Mr. Brederick, that there are many caſes cited by 
him, where juſtifications have been made under writs of replevi, 
without ſhewing that they were returned, he anſwered, that there 
will be a diverſity ; for if they were the firſt or ſecond writs, it 
would be good, without ſhewing a return; becauſe the firſt r- 
plevin, and perhaps the ſecond, is not returnable, and yet the ſherif 
ought to execute them, becauſe they are in nature of a jiſliaia, 
upon which he may hold plea in his county court, and day is given 
upon them in the county court; but they are not returnable here, 
and fo they cannot be returned, nor a return pleaded ; but in: 
pluries replevin the ſheriff cannot juſtify, without ſhewing the re- 
turn of it, becauſe the pluries replevin is always made returnable. 
And (by him) if debt or ſcire facias be brought upon a judgment 
againſt the defendant, he may plead, levied by the ſheriff by virtue 
of a writ, and he has no need to ſhew the return of it. And 
Gould juſtice ſaid, that the moſt part of the caſes cited by Mr. Br 
| derick were where the defendant was bailiff. And judgment ws 
given for the plaintiff, | | 


Gidley ver. Williams. 


5. C. 1 Sl. 


S.C. 12 Mod. HE plaintiff as adminiſtratrix of Richard Gidley brought W 


445: debt upon bond, and declared as adminiſtratrix of her hul- 


In an action 


brought by an band; but in the body of the declaration ſhe did not alledge that 


adminiſtatrix adminiſtration was committed to her, but at the end of the dech- 


omiſſion of the ration profert literas adminiſtratorias praedicti Richardi mariti ſu 
allegation that per gas ſatis liquet, &c. Upon non eſt factum pleaded, and vet- 
1 dict for the plaintiff, Mr. ſerjeant Carthew moved in arreſt of judg- 


her; that is ment, 1. That it did not appear that the obligee died inteſtate. 
not aided by 2, That it is not ſhewn that adminiſfration was granted to het 


by pleading 


—_ prefer 


<< » © try 2 © 
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ert of letters of adminiſtration of her huſband, as if her husband 
had granted them, and not of the goods of her husband, as it ought 
obe. And as to the firſt, it was argued by him laſt Michaelmas 
term, and by Sir Bartholomew Shower this term; that there is a 
jifference, where an action is brought by an adminiſtrator, and 
where againſt an adminiſtrator; for in the latter caſe the prece- 


has | Jents are, qui obirt inteflatus ut dicitur, but in the former caſe po- 
f, {tively : But all the precedents are, that it ought to be ſo, As to 
dg. the ſecond, that if the plaintiff was not adminiſtratrix, a recovery 
hat by her in this action will not be a bar in another action brought by 
ar; the rightful adminiſtrator ; and therefore ſhe ought to ſhew her- 


elf to be adminiſtratrix, to intitle her to her action. And that 


fe- ſuch defect will not be aided by the verdict, becauſe a verdict can- 
ob- not ſupply that which did not come in iſſue upon the trial, and 
by adminiſtratrix or not, could not be queſtioned upon the trial upon 
vn, the iſſue of non eſt factum. 2 Ventr. 84. 1 Sid. 228. So an exe- 


cutor or adminiſtrator brings an action in right of the teſtator, as 
debt for rent due in the life of the teſtator, and the defendant 
pleads, non detinet, the plaintiff is not bound to prove his admini- 
tration; but for rent due in his own time, and non detinet pleaded, Stile 282. | 
there the verdict would have aided this fault in the declaration, be- 
cauſe the jury could not have found for him, unleſs he had been 
proved to be adminiſtrator. | 1 : 5 


And it was held by the whole court, that for the want of ſhew- 
ing, that the adminiſtration was granted, it would have been ill 
upon demurrer. 1 Sid. 228, They ought to ſhew by whom the 
adminiſtration was granted, to the end that it may appear to the | 
court; for it may be committed by a peculiar, and then the plain- | 
tiff ought to ſay, cui commiſſio adminiſtrationis de jure pertinuit, or Qu. SeeVere's 
ci illus ordinarium ; ſo if the adminiſtration was committed by de, 5 Rep. 
the archbiſhop, they ought to ſay, that the inteſtate had bona nota-—- 
ha in divers dioceſes. Indeed 1 it was committed by the ordinary, 
he having the power of committing of adminiſtration of common 
right, one has no need to ſay de jure pertinuit, &c. | | 


2. It was held, that this was not aided by the verdict, becauſe 
it was not to be proved upon the iſſue of non g/ factum. 
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Then a queſtion was made, whether the defendant had not ad- 
mitted the plaintiff to be adminiſtratrix by pleading in chief. And 
for this Mr. Broderick for the plaintiff cited 1 Roll, Abr. 791. 


wt Bro, monfirans des faits, 82. variance, 59. 36 Hen. 6. 32. Cro. 
ber. ©”: 200, 240. 3 Leon. 178. Yelv. 129. Hob. 232. Moor 88 5. 
oh 2 Sid. bo. Owen verſ. Holden. 1 Ventr. 212. And Holt chief 
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juſtice this term delivered the opinion of the court to be, that the 
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declaration is made good by the plea in bar of the defendant. 2 
common law. For in a declaration matters have no need to de 
| ſhewn ſo ſpecially and certainly as in. a plea in bar. In Bib. 38 
| Cope v. Lewen, the want of profert of the letters of adminiſtraton 
is held matter of ſubſtance, and there are many like cafes, But . 
1657 in the Common Pleas between the lord Mobun and Arthur 
(which caſe he ſaid he had a report of in a tranſcript of ſome 
reports which were in the cuſtody of the lord chief juſtice Brig. 
man) in aſſumpfit brought by an executor, he declared generally 25 
executor, but did not produce the probate; and upon non aſunyit 
' pleaded, and verdict for the plaintiff, it was moved in arreſt of 
judgment, and this exception taken, and the caſe of Cope v. Lowe 
and other caſes cited; but the lord chief juſtice Hale, then a judge 
of the Common Pleas, ſaid that it had been held otherwiſe fince 
the caſe of Cope v. Lewen, and that the plea in bar had cured the 
ſaid fault. And in Stile 106. Clementſon v. Mountford, both the 
exceptions taken in this caſe are over- ruled. But if this were not 
good at common law, yet they held it good fince the Oxford ad 
16 & 17 Car. 2. cap. 8. for the ſaid act having enumerated many 
matters of form, as the profert of letters of adminiſtration, has 
theſe general words, and all other matters of like nature; which 
will extend to ſalve many imperfections of the ſame nature in dech- 
rations. And judgment was given for the plaintiff. 
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Ingram ver/; Bernard. 


s C. z Salk. EBT upon a bond conditioned to perform an award; the 
3 caſe was, that the award was, that the defendant ſhould pay 

money due by money ſuch a day; and he pleaded a foreign attachment in Lon. 
award. den iſſued the ſame day that the money was payable by the award, 

and that by virtue thereof they attached the money in his hands 

the day after, which was the day after that on which the money 

was payable by the award. And exception was taken to this plea 

becauſe at the time that the money was pleaded to be attached, the 

day of payment by the award (which is now parcel of the condi- 

tion of the bond) was paſſed, and the bond forfeited ; and ſo the 

penalty of the bond was due, and not the money awarded, and 

therefore that ought to have been attached, and not the other. | 

was argued for the defendant, that the attachment was awarded 


upon the very day, though it was not executed until the day after; b 1 
and that it was their cuſtom, to attach denarios in manibus, a be 
not the penalty. The court were of opinion, that the plea was ul, cit 
And Holt chief juſtice faid, that it would have been a good plea i luc 
an action of debt upon the award, but not to debt upon the bond, 7 


the penalty of che bond being due by the failure of p*Y * 


1 
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awarded upon the day; and therefore that t to have 
„ 9 that the bond is forfeited, 4 con- 
uined in the condition cannot be attached. If the attachment had 
deen executed, before the bond had been forfeited, it had been 
well; but though it was attached, yet until it was executed, the 
gelendant might pay the money to whom he would; and therefore 
not paying it according to the award, he forfeited his bond. And 
ulgment was given for the plaintiff, Ex relatione miri Jacob. 


R. Herring moved for prohibition to ſtay ſuit by 2 woman A woman 
in the Spiritual Court, where the wife libelled in the Spiri- libel againft 8 
twal Court for calling her huſband cuckold, And he cited C. Car. lug wa 
111. 1 Sid. 248. where prohibitions have been granted in like band cuckold. 
caſes, But the court ſeemed to doubt of it upon the general que- 
fon ; but they took a diſtinction between ſuits by þaran and _feme, gee May v. 
which the caſes cited were, and this caſe of a ſuit by a wife alone. Hodge, Paſch. 
And in this caſe they clearly denied a prohibition. Ex relatione $,A%% BB 


m'ri Jacob. 


ESTES RSA RSETS SES Ps A 


Oſwald verſ. Sir Hugh Everard. 


Libel was exhibited againſt the plaintiff in the eccleſiaſtical gollicitationof 
I court for ſeveral ſcandalous offenſes. And he came, and tbe chaſtity of 
moved the King's Bench for a prohibition, upon a ſuggeſtian that 5 = 
they were pardoned by the. laſt general act of pardon, being com- general act of 


the mitted before, E contra it was anſwered, that they were excepted p< agg 
pay in the ſaid act by the exception of adultery, extorſion, and any —— 
n- other enormous crime, committed by any perſon in holy orders, crimes. 
rd; Tc. Therefore they ordered the articles to be read, which ap- 
nds Fw to be, for the ſollicitation of the chaſtity of women, drun- 
ne kennels, and other notorious crimes. Holt chief juſtice ſaid, that 
lea, upon the act of the firſt of Eliæabeth, upon which the High Com- 
the miſſion Court was founded, where power is given to the eccleſiaſti- 
ni cl commiſſioners, to puniſh, &c. many crimes mentioned there, 
the and all enormities whatſoever, a queſtion was made, whether adul- 
and ery was not an enormity within the ſaid act? And it was held, 
k that it was not, Cro. Car. 114. becauſe it was puniſhable by the 
ded ordinary, But this caſe differs from the ſaid caſe, becauſe adultery 


b mentioned in the exception, and ſo the act takes notice of it to 


and be an enormous crime. And if adultery be an enormous act, ſolli- 
il citation of the chaſtity of women, and the like brutiſh actions, are 


luch alſo. If the words had been enormous crimes, generally, it 
might haye been reaſonable, to have conſtrued this act like the act 
«1 Eliz, but adultery being mentioned, it is otherwiſe. Where 


7 Z | endea- 
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endeavours were uſed to debauch women, it Was held proper for 
the High Commiſſion Court; as one may find in 12 Cs. 20. and 
Cro. Car. 114. This ſuit then being before a competent judicat 
they ſhall proceed to ſentence ; and if there be occaſion, the plan- 


tiff may move for a prohibition afterwards, or he may appeal. And 
the prohibition was denied. Ex relatione m'ri Jacob. 


Rex wer, Everard. 


8. C. 1 Salk. A Preſentment at a court leet for erecting of a cottage, Sc. con- 
195. trary to 31 Eliz. cap. 7. being removed into this court by cer- 
Cro. Car. 80, 3 . . . .: 
413. Ftorart. Mr. Williams took ſeveral exceptions to it, 
1. That it was ſaid, and did not lay four acres of land to it at- 
cording to the ſtatute de terris menſurandis, and not ſaid, or ord 
bag nance; whereas it was not a ſtatute but an ordinance only. And 
2 Inſt, 737. for this he cited Cro. Fac. 603. But the court over-ruled this er- 
ception, and held that it was a ſtatute. | 


| Caption ad 2. That the caption was, ad curiam viſus franci plegii cum curi 
curiam wviſus baron, and ſo it did not appear at which of them it was made, and 
free PSY, the one of them not having authority to take ſuch preſentment 
therefore it is ill. And for this he compared it to the caſe of 
Valconbridge, Stile 228. where the caption of an indictment ws 
before juſtices of aſſiſe, gaol-delivery, and oyer and terminer ; and 
becauſe it was not ſhewn by virtue of which commiſſion in per- 
ticular it was taken, it was quaſhed. And he cited a caſe between 
the king and Ayers, 2 Keb. 139. where a preſentment in fuch 
form was quaſhed. And Gould juſtice cited 10 Edw. 4. 15. 4. 
where a preſentment was ad magnam curiam T. B. cum leta tentan, 
Sc. and it was quaſhed, becauſe it did not appear, at which af 
them it was. But fer Holt chief juſtice, where there are ſeveril 
commiſſions, each of which has authority to proceed in a matter, 
and their manner of proceeding is different; the indictment ouglt 
to ſhew, before which of them it was taken. But here one c! 
the courts only has juriſdiction in the matter, and therefore thoug! 
they were both held together, it muſt be taken before thoſe who 
had authority to proceed in it. The words here are, cum cu 
baron, which do not imply, that the preſentment was made at 
the court baron, but only that both courts were held together 
If it had been ad curiam baron, the objection had been ſtronge 
The caſe of Edv. 4. is ill, becauſe the preſentment is applicable !? 
the magna curia, the juriſdiction of which no body underſtands, 
nor what court it is. And as to the caſe, it might be, becauſe th 
matter was not preſentable at either. And Gould juſtice faid, that 
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+6 af Ayers was ruled for the ſaid reaſon, for it was not preſent- 5 


able at the leet, becauſe it was not a publick nuſance, nor at the 
court baron, becauſe it was a private right. | | 


6— aaa * — 


z. That the ann domini was in Engliſh figures. But becauſe Ame de in 


de year of the King, was in words at length, it was held cer- figures. 


uin enough, and the year of our lord was only ſurpluſage. And 
And therefore the motion was denied. Ex relatione m'ri Jacob. 


PON a motion for a new trial in an action for a ſeaman's Seamen's wa- 
wages Holt chief juſtice ſaid, that if the ſhip be loſt before 8e. 

the firſt port of delivery, then the ſeamen loſe all their wages; but 

if after ſhe has been at the firſt port of delivery, then they loſe on- 

ly thoſe from the laſt port of delivery. But if they run away, al- 

though they have been at a port of delivery, yet they loſe all their 


wages, Ex relattone miri Jacob. 


Horne ver/. Lewin. 


Rege The defendant made cbtmfämee us bailiff u Min Pune © «tk 


in, for that that Sir Hugh Smithſon ſeiſed of the place 2 — 


Ec. in fee, granted a rent-charge of 100 /. per annum, payable half 352. 


yearly by two equal portions to Mr. Pullein, iſſuing out of the 
place where, Cc. inter alia; and for the arrears of one year he 
wok the cattle in the place where, as a diſtreſs. As to 50/. par- 
cel of the 1001. in arrear ſuppoſed, c. the plaintiff pleaded in bar 
of the avowry, that the defendant took the cattle of his own 
wrong, abſque hoc that any thing was in arrear; and concluded 
with an averment. To which plea in bar the defendant demurred 
ſpecially, and ſhewed for cauſe, that it wanted form, and that it 
ought to have been concluded to the country, and that no iſſue 
was to be joined upon it, Sc. And as to the other 50 J. the plain- 
if pleaded in bar of the avowry, that he was really all the laſt day 
of payment upon the land at the moſt notorious place, &c. to have 
paid it, but that no perſon came on the part of Mr. Pullein to re- 


| ceive it, et quod adbuc paratus eft, &c. et profert in curia the gol. 


rent, et petit judicium et damna ſua occafione captions et detentionts 
overiorum praedictorum ſibi adjudicari, &c. Upon which the de- 
fndant comes and ſays, that for that that the plaintiff hath confeſ- 
ſed the ſaid gol. to be unpaid, and hath brought it into the court, 
he taketh it out of the court; and proteftando, that the plaintiff was 
not ready at the day, Cc. for plea to have his damages he faith, 


that he after the laſt day of payment, viz. &c. demanded the ſaid 


| 561. Sc. and therefore becauſe they were not paid, &c. he prove 
| : "La 


priſal des avers de ſon 
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9 but it is a proper inducement, and therefore good. And 


caſes Raymond cited Mich. 5 Hen. 7. 2. pl. 3. per Woed. 
114 Rep. * Lee's caſe. Raſt. Entr. 557, 558. where to an 
wowry for rent by preſcription, Ge. the plaintiff 


which proves, that a plea de ſon tort demeſue with a ſpecial traverſe 
oa material point is good in replevin, Beſides which, they argu- 
4, that if this plea ſhould be adjudged ill for this reaſon, it would 
deſtroy all pleas de ſon tort demeſne with ſpecial traverſes. For here 


the plaintiff might have pleaded 77ens arrere, without having in- 


pleaded in bar, 
t demeſne, and traverſed the preſcri ption; 


duced his plea by de ſon tort demeſae ; ſo in all caſes, where a man 


may plead de ſon tort demeſne, and traverſe ſome material part of 
the plea of the adverſe party, he may alſo deny the ſaid material 
part directly, and not induce it with de ſon tort demeſne; and yet 


vithout doubt a man may plead in many caſes de fon tort demeſne; 


ind traverſe a material part of the plea of.the adverſe party, -and 
ſuch pleas have always been held good. Wherefore, &c. But 
notwithſtanding this, the whole court were: of opinion, that the 


plea was bad for this reaſon ; for though it is the ſame thing in 


effect with a plea of riens arrere, yet riens arrere is the proper 
plea in bar of an avowry, and is quaſi a general iflue ; ms 

the plaintiff has gone round about to introduce it, where he ought 
to have pleaded it directly. It is but form, but it is legal form, 
which the law will have to be followed, and whereof advantage 
ſhall be taken upon a ſpecial demurrer, as well as of pleading 


ſpecially that which amounts to the general iſſue. The caſes cited 


are upon ſpecial pleading, where it is proper to induce a traverſe 
by a plea of ſon tort demeſne. But in this caſe it drives the avowant 
to an inconvenience, in compelling him to make a replication, 


where the plaintiff ought to have pleaded his plea of riens arrere, 


and concluded to the country. And for theſe reaſons all the court 


held this plea in bar of the avowry to be ill. 


here 


Then it was argued by Mr. Raymond and Mr. Broderick for How rent 


the plaintiff, that the replication to the bar to the avowry. was 
, for the plaintiff having pleaded a tender at the day of the rent 


de damages. 6 Hen. 4. 4. 38 Edw. 3. 3, 13. Debt, 178. and the 
wowant ſhall not be intituled to have damages, without making a 
ae demand; but if a new demand be legally made, that will turn 
t upon the grantor of the rent, or tenant, to pay the rent; and 


he does not do it, he ſhall be liable to pay damages: But ſuch 


%mand ought to be made to the perſon, and upon the land; and a 
kmand to the perſon without being upon the land, or upon the 
land and not to the perſon, will not be ſufficient. 7 Co. 28. 
Maund's caſe. If the * tenders a rent ſeck upon the land 

| | A at 


ſhall be de- 
manded after 
» tender at the 


ad that no perſon was ready to receive it, this was a good bar of day ? 
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Proceeding 
for damages 
after money 
taken out of 
court. 


at the day, and no body is there, the grantee cannot K 
the land in the abſence of the perſon, nor of the perſon off fan 
the land; not upon the land, becauſe the tenant is not bound to 
be there, he having tendered it at the day; not of the perſon only 
becauſe he is not bound to carry ſo much money about with hin 
But if it be demanded of the perſon upon the land, then if it i not 
paid, the tenant ſhall pay damages and coſts, 2 Roll. Abr. 427, 


_ Againſt which it was argued for the avowant, that a man 
rain for arrears of rent without any demand; and that the diff. 
rence is, between a re-entry for non-payment of rent, or a nmin 
poenae, there a demand ought to be * e rent at the day; but i 
caſe of a diſtreſs the demand may be at any time, and the diftre 
itſelf is a demand. Hob. 207. Crawley v. King ſmill, But to thi 
point no reſolution was given by the court. See Cro. Eliz. $28, 


Co. Car. 76. Hob. 8. 


Another exception was taken by the plaintiff's counſel, thi 
the avowant could not proceed for damages, becauſe he has take 
the money out of court. For where judgment ought to be giva 
for the thing itſelf, the acceptance of it ſhall be a bar to the plain- 
tiff from the recovery of damages for detaining of it. Kili. 25 


Dier 227. And for this Co. Li. 207. Heb. 199. where it is ſaid, 
that if upon a tender pleaded the plaintiff will not receive the mo- 


ney, but takes iſſue upon the tender, and it is found againſt him, 
the money is loſt for ever. And in 21 Edw. 4. 25. pl. 15. its 
held, that if the plaintiff traverſeth the tender, the defendant (hal 
have his money again; becauſe the plaintiff's intent is, to make 
the whole obligation forfeited, and he has refuſed the money b 
matter of record, and taken another iſſue at his peril. 22 Edu. 
2, J. The bringing of money into court is conditional, viz. thit 
if the plaintiff accepts it, it ſhall be in full ſatisfaction. Cro. Ja. 
126. pl. 13. Harold v. Clotworthy, In debt upon bond with cor 
dition for payment of a leſs ſum, the defendant pleaded a tenc:: 
and touts temps triſt; the plaintiff received the principal ſum in 


court, and ju.'gment was given to acquit the defendant of the ſun 


received; and the plaintiff to have damages, alleged a demand d 
the money of the defendant; and upon demurrer it was adjudgri 
for the plaintiff (which is falſe printed, as appears by the reaſea 

iven, and it ought to be the defendant) where it is ſaid, that f 
he would have had damages, he ſhould not have received the mo 


ney, but have ſuffered it to remain in court, for after judgment qucd 


oat indy fine die no iflue ſhall be taken. Therefore here the avo®- 
ant having taken the money out of court, cannot proceed afterwards 


but has abated his whole avowry, becauſe it is in a manner inure, 


ſince he ought to have return of all the cattle. 
TT, E contra 


c0 


N A n 
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notwithſtanding the taking of the money out of court. 

or it would be abſurd, that it ſhould lie in court, only to the 
intent that the officer ſhould have the intereſt of it, and to no 
ſe can it lie in court, ſince he agrees that it was due. And 

tr this Co. entr. 59 5. Alon. prec. debt, 271. Raft. entr. 159. 
Liber placit. 159. Raſt. entr. meſne pl. 7. are expreſs in point, 
that a man may proceed after taking of money out of court, And 
the reaſon of the caſe in Cro. Fac. 126. is, becauſe the judgment 


that the avowant could not proceed for damages, after taking 
the money out of court. For though in debt upon a ſingle bill 
acceptance of the money pending the plea is no plea, becauſe it is 
no plea to a ſpecialty ; yet when the money is brought into court, 
and taken out by the plaintiff, ſuch acceptance is entred upon re- 
| cord, and therefore will bind the plaintiff, Beſides, that the avow- 
ant ought to have return of the cattle, if the court be of opinion 
for him, which cattle ought to be returned to the Laine upon 
payment of the rent, &c. though return irrepleviſable had been 
awarded. 2 Inſt. 341. Co. Eliz. 162. 2 a N 
An 


aid, v. ebnen. But here the rent is received before. the prin- 
mo- cipal judgment in replevin is to have a return, for no damages 
um, vere given until the ſtatute of Henry 8. Beſides, that the — 5 
it's of the caſe in Cro, Jac. 126. is in point. For upon taking of the 
ſhal money out of court judgment ought to be entred, quod the defen- 
Jake Gant eat inde fine die; and if the plaintiff agrees, that ſuch judg- 
' by ment ſhall be given, he ought not to meddle with the money ; and 
ddr. berefore where a defendant pleads tuts temps priſi, and brings the 
that money into court, and concludes with a prayer of judgment as to 
Ja the damages; if the plaintiff takes the money out of court, he 
con- muſt agree to all that the defendant has ſaid, otherwiſe he ought 
nicer not to take the money out of court; for a man cannot proceed 
n 1 for damages, after he has barred himſelf from the having judgment 
ſun for the principal, where the damages are merely 2 except 
in the caſe of ejectment, where the term expires pending the ſuit. 


But as to this point the other three judges ſeemed to doubt, and 
they gave no opinion, but rather inclined to be of opinion, that 


mo, court. 
quel : 
1 But the whole court were of opinion, that the bringing in of the 


money into court in this caſe was ſuperfluous; for though in debt 
upon bond with condition to pay the money, if the defendant pleads 
- tender with adbuc paratus, he ought to bring the money into 

| court, 


F contra it was argued by the avowant's council, that he may | 


the avowry was not abated by this taking of the money out of 


was entered, quod eat inde fine die. But all the times this point Trin. 1 Ann. 


was ſtirred, Holt chief juſtice ſeemed to be ſtrongly of opinion, . — 
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court, becauſe it is parcel of the demand; yet here in replevin f. 
. defendant muſt - the taking of the 5 — . 
money be paid or not, is not the queſtion, but whether the diſtreg 
was rightly taken or not; if it was, the avowant ought to have 
return; if not, the plaintiff ought to have damages. And they 
all held, that the bar to the avowry was ill pleaded. x. Becauſe 

Tender plead- it is pleaded with a paratus, where it ought to be pleaded with an 

obtulit, Sc. 2. Becauſe it is pleaded in bar, where it ought to be 

pleaded only in excuſe of damages, 1 Yentr. 322, Ocburn v. B.. 

verſham. See Raym. 418. Crouch v. Folfefe, 8 AV. ol, 37 

Bro. touts temps priſt, 25.] But if the tender had been we plead. 

ed, it would have chaſed the avowant, to ſhew a demand, to in. 

title him to the diſtreſs. But here the plea in bar not amount; 
to a tender, it is ill; and therefore the bringing in of the money 
and the taking of it out, is ſuperfluous. * And judgment (hall be 
upon the avowry for a return babendo. And judgment was girea 
for the avowant accordingly. „ „ 


Ante 254. 


Horne v. Note, that in a caſe between Horne and King, which was in 
King. replevin for a diſtreſs taken for other arrears of the ſame rent 

granted by Sir Hugh Smithſon, and avowry for it, as in this caſe 
Grantof a above, exception was taken to the avowry, that the rent was (aid 
rent pleaded to be granted out of this place inter alia, and it may be that the 


out of the 


place, where, grantee of the rent has purchaſed the other lands, and then the 
. tent ſhall be ſuſpended, and the grantee cannot diſtrain for it; 


therefore the grant ought to be ſhewn in the avowry intire, to the 

end that the plaintiff may ſhew, if there was any ſuch purchaſe, 

Sc. And of this opinion Holt chief juſtice ſeemed at firſt to be. 

| But afterwards, Hi. 11 Vill. 3. the avowry was held good, not- 
Ante 155, withſtanding the faid exception. And judgment was given there 
| for the avowant. And therefore the ſaid exception was not moved 
in this preſent caſe. See Co. Intr. 590. 6 C. 39. H. Findlv's 

caſe, 5 Co. 59. 1 Co. 54, 143. Hearne's pleader 744, 701. 

1 Saund. 189. 2 Saund. 195. Thompſ. entr. 273, 276. Wi 

. entr. 951, 979, 1013. where a difference ſeems to be made, where 

the grant of the rent charges it upon a manor, or cloſe, or inti 

thing, and where it charges it upon divers things. And upon ge 

of the deed prayed, the plaintiff might well plead purchaſe, &c. 


Hecke 


1 


1 n 


ill. 3. | 645 
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4 
_— 1 


Hockley wer/. Lamb. 
Intr. Hul 9 Will. 3. B. R. Rot. 430. 


T Reſpaſs for his cattle taken. The defendant juſtifies the Common « 
taking of them damage feaſant in his freehold, The plain. Aal. cam- 
tiff replies, and makes title to common in the place where, &c. X 

4 tempore fractionis campi (it being a common field) until, &c. 
And upon traverſe of the common taken by the defendant, and 
que joined upon it, a verdict was found for the plaintiff for the 
common. And it was ſeveral times moved in arreſt of judgment, 
that it was ĩinſenſible and uncertain what common was here claim- 
ed; for a fractione campi is a word of the country perhaps, but 
de law does not underſtand what it means. And of that opinion 
was Holt chief juſtice. But Gould juſtice held, that upon a de- 
murrer it would have been ill, but now it is good after verdict. 
But per Holt chief juſtice the verdict cannot aid a thing unintelligi- 
ble; for it has only found the common, as the plaintiff has replied, 

Sed athournatur. 
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Fr John Turton } | 0 

Sir Littleton Powys} Juſtices. ” 

Fr Henry Gould op 
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1 | 3 | Sb; 

Lane ver. Sir Robert Cotton and Sir Thomas Frankland. ſe 

: | „„ ger 

Intr. Paſch. 10 Will. 3. B. R. Rot. 403. - 

| 1 

8. C. 1 Salk. HE plaintiff brought an action upon his caſe againſt the 0 
1 1 defendants as poſt-maſter general, for that that a letter 8 
2 Modus intr. of the plaintiff's, being delivered into the ſaid office, to 
you 1. be ſent by the poſt from London to Wercefter, by the ol 
88 9 negligence of the defendants in the execution of their office, was ho 
100. opened in the office, and divers Exchequer bills therein inclocd Jef 
3 were taken away, ad damnum, &c. Upon not guilty pleaded, this 4 
Ade does not Caſe was tried before Fol chief juſtice at Guildhall in London, and a Ne 
lie againſt the ſpecial verdict found there. | | Ir? 
poſt- maſter | | 4a 
yori The jury found the act of 12 Car. 2. cap. 30. of the ereQtion 5 
bills taken out of the general poſt- office, and that a general poſt was eſtabliſhed SF 
r ge purſuant to it between London and Worceſter : they find the act hs 
| the office, Of 1 Jac. 2. cap. 12. which conſolidates the eſtates in fee and in _ 
| tail in the ſaid office in the King; that the defendants were conſti- 1; 
tuted poſt-maſter general by letters patent of the King that now . wh 
bearing date the firſt year of his reign under the great ſeal of 5 
England, purſuant to the ſaid act of 12 Car. 2. and that by thc the 

ſaid patent they had power, to make deputies, and to appoint ſet- of \ 

vants, # their pleaſure, and to take ſecurity of them, but in the an 


name, and to the uſe, of the King, and that the defendants ſhould 
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uch orders as they ſhould receive from time to time from | 

8 under the ſign manual, and as to the We of the 

crenue, that they ſhould obey the orders of the treaſury, and 

ether that the King granted to them, that they ſhould not be 

chargeable, to account for the miſmanagement or default of their 

--fcrior officers, but only for their own voluntary defaults; and 

ther the King granted to them the ſalary of 1 500 J. per annum 

out of the profits ariſing out of the office, Cc. that the office was 

kept in London ; that the plaintiff being poſſeſſed of eight Exche- 

quer bills, incloſed them in a letter directed to John Jones at Mor- 

;:/er, and delivered it to Underhill Breeſe the receiver of the let- 

tors at the poſt- office; that Breeſe was appointed by the defendants, 

to receive” the letters at the office, and was removable by the de- 

{-ndants, but received 80 ſalary out of the revenue of the ſaid of- 

fce by the hards of the receiver general; that the letter was 

opened in the office by a perſon unknown, and the bills were taken 


away; & fr, . | 


This caſe was argned ſeveral times at the bar by Sir Bartholomew 
| Shnoer, Mr. Northey, and Mr. Pratt, for the plaintiff; and by 
ſcrieant right, the ſolicitor general Hawles, and the attorney 
general Trevor for the defendants. . And now this term the judges 
pronounced their opinions in ſolemn arguments, viz. Turton, 
Paus, and Gould, juſtices, that judgment ought to be given for 
the defendants; and Holt, that judgment ought to be for the 


te plaintiff, = | 

er 

us Grid juſtice ſaid, that at firſt he was of opinion with the 
ai plaintiff, and now upon great conſideration he had changed it. 
ir And he founded his preſent opinion upon conſideration, 1. Of the 
15 defign of the act, and nature of the office, which is ſtiled in the 


att a letter office, and not regarded there as an abſolute ſecurity for 
Ciſpatches, but for promotion of trade in procuring ſpeedy diſpatches. 
If a letter had barely miſcarried, the defendants could not have cafe does not 
been chargeable for it; for though there is property in a letter, lie for the miſ- 


5 het it is not a valuable property, for which a man ſhall recover fuer“ 2 
a dunages. Letters in their nature are miſſive, and tranſient from 

4 hand to hand, and therefore difficult, if not impoſſible, to be ſe- 

1 cured. And therefore he denied the aſſertion at the bar, that the 

. «tion would lie for the miſcarriage of a letter, like Leiv. 68. 

2 where it is held, that the value of the bond is that of the debt, 

Fa not of the wax and paper. Which determines this caſe, becauſe 

* the Exchequer bills being incloſed in a letter (though they are bills 

the of credit, yet) are eſtimable only as a letter. For whatſoever is 

ald ated by the poſt, has the denomination of a letter. 


2. if 


IS 


of a ſhip, inn- 
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2. If Any thing can ſupport this action, it muſt be a contra 
expreſſed or implied ; but here is neither the one nor the other 
The ſecurity of the diſpatches depends upon the credit of the of. 
fice, as founded upon the act. Breeſe is as much an officer as the 
defendants, but they are more general officers. But Breeſe is the 
King's officer, and if there is any contract, it is between the plain. 
tiff and Breeſe ; which appears by the act, which appoints ſeveral 
acts for all, and puts confidence in all. And therefore they reſem. 
ble a community of officers acting in ſeveral truſts; and every one 
ſhall anſwer for himſelf, not one for the act of another; as in ca{ 


of a dean and chapter, 1 Edw. 5. 5. 4. If the defendants had died, 
yet Breeſe would have continued officer ; and therefore Bree * 


a charge and truſt of himſelf, and is not eputy to the defendants, 


3- This office is founded in government, and repoſed in the 
King; and it cannot be anſwerable for defaults, but the remedy iz 
upon application to the King to procure the officer to be turned 
out. Dier 238. In the act, par. 10. and 15. penalties are im- 
poſed upon the poſt-maſter general for default in his office, fo that 
the parliament has provided puniſhment, and did not intend, that 
he ſhould be liable to actions. In par. 7. the act appoints the de- 
livery of letters, &c. brought by maſters of ſhips, &c. from be- 
yond the ſea to the deputies of the poſt-maſter ; which ſhews, 
that the act did not intend, to charge the poſt-maſter general. 
And the inconvenience recited to have happened before by mil- 
carriage of letters, par. 6. ſeems to ſhew, that no action lay for the 
miſcarriage of a letter; and then this act did not deſign to give a 
greater ſecurity by any other means than by alteration of the method. 


4. It is inconſiſtent with the nature of the thing, that the polt- 


maſter general ſhould be liable, becauſe they could not give cal- 


tion of the receipt of a letter to be ſent by the poſt, as the maſter 

eh or carrier, may of the receipt of goods 
Befides, that this office is ſo extenſive, and requires ſuch a number 
of ſervants, &c. ſpeed in conveyance, journeys by day and night 
when there is no guard in the country ; and therefore it reſemble 
the caſe of piracy, which is danmum fatale. 4 Co. 84. Robben 
a good plea for a factor, becauſe he is obliged to expoſe the goods 
to ſale, and hath them not in ſafe cuſtody, as a baillee hath. 5 


Caley's caſe. An inn-keeper ſhall not anſwer for a horſe of : 


gueſt put to graſs by his order for the ſame reaſon. Plowd. zob. 6. 
gives the reaſon, why a parol promiſe ſhall not bind without cot- 
ſideration, becauſe it paſſes lightly from a man without deliberation 
So here, all is done in a hurry, and then a letter may ea a 


taken away, and the plaintiff is no ſtranger to theſe _ 0 
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g. Objection. 1 Vent. 190, 238. Anſwer. The reaſons of the 
cid caſe do not hold here. For here the defendants have only a 
{ary for executing of part of the office, It is the recompenſe, 
that binds the contract. Now that is properly, where it is varia- 
ble according to the hazard ; but here the reward is ſettled, and ſo 
mall that it is not proportionable to the hazard. As to the ſecond 
reaſon given there, that the maſter is an officer; that is not the 
only reaſon, though the Action would not lie, if he was a ſervant. 
3. The poſt-maſter general cannot give caution for the receipt of a 
letter. | | 


6. The truſt is only to carry letters. And therefore Breeſe 
having received Exchequer bills, which are treaſure, Breeſe has ex- 
ceeded his authority (adiſisting that the defendants were chargeable 
by the act of Breeſe) and therefore the defendants are not liable. 

g Hin. 7 5. Cro. Jac. 468. Doct. & ftud. 137. Fitzh. nat. 
we. FL + | | | | 


7. If this action lay, it would be of very miſchievous conſe- 
quence, becauſe it would expoſe the defendants to all the frauds of 
the merchants men, As a man might rob the mail of that which 
he himſelf put into a letter, and afterwards bring an action and 
recover it, Ge. And many of the fame reaſons were agreed by 
the other two judges, who argued for the defendants. | 


Preys juſtice agreed, that if ſuch an office had been erected at Latch 48. 
common law by a private man for gain, an action would have 
ain at common law againſt him for a miſcarriage. Hob. 17, Cro. 


ſac, 330. 1 Sid. 36. 


2. He differed from Gould juſtice as to the matter of Exchequer 
bills; for he held, that they were not treaſure, but bare bills of 
credit; and that the word packets in the act was general, and 
could not be confined to any particular ſort of things more than 
another, And therefore jewels (by him) might be ſent by the 
poſt in packete. on | | 


3. He obſerved, that the parliament in aſſeſſing the price had 
regard only to the ſize or weight, and not to the value, as how 
many ſheets or ounces ; which argues, that the parliament did not 


intend, that the poſt-maſter general ſhould be anſwerable for them, 
if they were loſt. ; N 


4. He held, that an action would lie againſt Underhill Bregſ, 
nd therefore the plaintiff is not without remedy. a 


ſhip may re- 


0 
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5. The expreſs words of the patent are, that the delt 
ſhall not anſwer for the default of the infetior officers. _ 


6. The defendants have not the power' of the man 
the office according to cher diferetion bat are ſubject 3 
of the King and of the treaſury. And becauſe the inferior officen 
are ſervanits of the King, and not of the defendants, their wages he. 
ing paid to them out of the revenue of the poſt-office, and th 
ſecurity taken of them in the name of the King; and therefore it 
unreaſonable, that the defendants ſhould be anſwerable for the 20h 
of the inferior officers. But it would have been otherwiſe (by hin] 


jf the office had been farmed. 


Turton juſtice added, that this office Mas not deſigned for th 
conveyance of things of value, and therefore it would not be m- 
terial, * Exchequer bills were treaſure or not, if they wet 
valuable. | | 


2. Exchequer bills were newly invented, and not known at the 
time of the making of the act, and therefore could not be intended 
to be within it. | | 


A maſterof a 3. He cited a record out of Molloy, 24 Edu. 3. u. 45. that the 
imburſe him. Maſter may reimburſe Himſelf out of the wages of the mariner, 
ſelf out of if the loſs happened by their negligence ; which would diſtinguil 
the mariners the caſe of the maſter of a ſhip from this of the poſt-maſt: 


wages for a 


Joſs happening general. | | 
by their negli- : — 
gence. 4. He cited the caſe of Herbert v. Pageit, Raym. 53. where ! 


Was held, that an action would not lie againſt the cos breciur, 
for ſo negligently keeping of the records, that a particular reca 
was loſt ; becauſe other clerks beſide his had acceſs to the office 
And here there are many perſons, who have acceſs to the pol. 

office, And for theſe reaſons theſe three judges held, that judy: 

ment ought to be entred for the defendants. 


Holt chief juſtice e contra argued, that-judgment ought to. be 
given for the plaintiff, And he ſaid, that -he would not make . 


„ 


any part of the queſtion, if a letter was broke open upon the fo 
vhether the poſt- maſter general ſhould be chargeable for it; but de 
would confine himſclf to the preſent queſtion, where a letter #2 
delivered at the office to the proper officer appointed to recei\* . 
and there loſt, whether in ſuch caſe the poſt-maſter genera! ll. 


? 


be liable. And he held, that he ſhould, for theſe reaſons. 
4 . | 15 1. Becuſ 


— 


— 


— 


| Becauſe the poſt- maſter is by this act intruſted with the in- 


tereſt and property of the ſubject, to the end that no damage may 


accrue to him; which is implied by the making him an officer. 
The act appoints one general letter office to be erected in London, 
ind the care thereof is committed to the poſt-maſter general; who, 
his deputies and ſervants, ought to have the management ſolely of 
the poſt-office. So that all the perſons concerned are as his de- 
puties, And by the nature of the truſt he ought ſafely to keep 
all letters there at his peril in his: cuſtody. This caſe does not 
differ from the caſe of the marſhal of the King's Bench, or warden 
of the Fleet, who are obliged ſafely to keep the priſoners at their 
peril; and it is no plea for them, that traitors broke the priſon 
2yainſt their will. 33 Hen. 6. 1. And the law was fo at com- 
mon law in caſe of damages recovered in treſpaſs gugre vi et arms, 
and when the ſtatute 25 Edw. 3. cap. 17. made the body liable te 
execution for debt, the gaoler ought to keep ſuch, as. ſafely as de- 
fendants condemned for damages in treſpaſs vi ef arms. The 
{me law, if goods levied upon a uari facias (which was the 
only execution before the ſtatute gaye a fiers facias) in execution 
were reſcued from the ſheriff ; he was liable to an action. The 
{ime law of a man in execution upon the ſtatute of 13 Edw. 1. de 
nercatoribus. The fame law, it upon an extend; facias upon a 
ſtatute merchant the goods of the conuſor taken by the ſherift were 
reſcued from him. And there is no difference between this caſe af 


the poſt-maſter general, and the gaoler, ſheriff, &c. for he ought 


{if:y to keep the letters delivered to him, as the others ought ſafely 
to keep their priſoners, or goods taken in execution. 15 


2. The ſubject ought to pay a premium for the carriage, to him 


who makes it his employment. And when a man takes an em- 
ployment upon him, to receive the goods of the ſubjects, and re- 
ceives a premium for it; that is ſufficient, to charge him, to an- 
{wer the loſs at all adventures, for ſuch loſſes as happen within the 
realm, 2 Cro. 188. Hes. 17. Rich. V. Kineeland. - | 


ment, 


Anſwer. If he means, that it is founded by the law; he could 
not agrce his inference, becauſe it is only founded by a different 
fort of law, viz. the one by. common law, the other by ſtatute law, 
which cannot make a difference. And dhe did not ſee in what fort 


of government it was otherwiſe founded, but only that a truſt is 


ven for the benefit of the:(ubjeR. 


Objection 


Obje&ion by Calli juſtice. That this office is founded in govery- 


5 
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„ 


- * 
* 


A common action. So a common carrier may refuſe to admit goods into his 


— — 


* 


© [| ii Tom 17 


Objection by Gould juſtice. That ſuch charge ought to be by | 
ſome ſort of contract. 74 | 5 


Anſwer, He denied that any contract was neceſſary, to c 
the defendants; but it is like the caſes, where officers by courſe of 
law receive goods for the benefit of others, they are obliged to k 
them ſafely by them, ſo that they may have the benefit of them, 


Objection. The defendants receive no premium from the plinif. 


Anſwer. The plaintiff gives a premium, which intitles him to 
a remedy ; and againſt whom ſhall he have it, if not againſt the 
publick officer, againſt the poſt-maſter genera], by whoſe negligence 
e ſuffers. 2. The defendants receive a premium, vis. a ſalary of 
1500/. per annum (which is a ſufficient reward) paid out of the 
profits of the office. And therefore this caſe is not diſtinguiſhable 
from the caſe of Mors v. Slue, 1 Ventr. 190, 238. Raym. 220. in 
which caſe the objection was, that the maſter of the ſhip did not 
receive the freight to his own uſe ; but yet adjudged, that he wa 
liable for the goods of which the ſhip was robbed in the river: and 
the reaſons given were, 1. becauſe he was an officer known; 
2. becauſe he received his ſalary out of that which was paid for 
freight; both which reaſons hold in this caſe, 


Objection. The maſter of the ſhip might take caution, &c. the 
poſt-maſter general cannot. io f 


Anſwer, He did not know how the maſter of the ſhip could 
take caution, Sc. It was ſaid in the caſe of Mors v. Slue, that if « 
man came to lade goods at an unſeaſonable time, he was not ob- 
liged to take them in, as before he was ready to ſail, But if he 
takes them in before, and they are loſt, he will be liable to an 


ws" i . warehouſe, before he is ready to take his journey; but yet neither 
nit goods into the one nor the other can refuſe to do the duty incumbent upon 


his warehouſe. them by virtue of their publick imployment. | p 


3. This caſe is within the ſame reaſon and equity upon which 

the caſes are founded, in which men are chargeable for negligent 

keeping; and this is the reaſon, that if they ſhould not be charged 
without aſſigning a particular neglect, they might defraud any m4, 

and he would not be able to prove it; and that is the reaſon of e 

caſes of carriers, Sc. And this reaſon is given in Tuſttman, lib. 4. 

tit. 5, Minſinger. comment. fol. 5617, Such matter is * 


Faſter Term 13 Will 3. 


_ multitude of people, and therefore no particular of them 
* e and therefore the officer ought to be charged, 
who chuſes ſuch inferior officers. The caſe of Mors v. Slue was 
harder, becauſe there the ſervants were overcome by a ſuperior 


force. 


8 


Objeftien. The common carrier may ſue the hundred, the 
yol-maſer general cannot ſue any body. 


Anſwer. That is no reaſon, becauſe a carrier was chargeable 
before the ſtatute of Winton, at which tyme he could not fue the 
hundred. Befides, that he is liable, where he has no remedy againſt 
the hundred; as for goods loft out of his warchouſe, or out of his 
waggon in the yard. | 5 


ObjeQion. The inn-keeper is only chargeable for goods in his 


ble cuſtody within his inn, and nat for a horſe put to grafs, and there 
in fore it differs from this caſe. OS I : 1 8 
hs Anſwer, Here the letter was within the walls of the poſt-houſe. X 


But the caſe of the innkeeper is ſtronger, becauſe he is obliged, 
while he has reom, to let in all travellers. But econtra of the poſt- 
maſler general, who may chuſe his deputies and ſervants. 


Objection. The inn-keeper has people up all the night in the 


the inn. | 

Anſwer, And the poſt-maſter general alſo in the poſt- office. 
„ Objetion. The caſe of Sir Hewy Herbert and Mr. Pager. 
ob- OS... So | 785 

ji Anſwer, There prima facie they held the defendant chargeable; 
"= but afterwards they were of opinion for the defendant,. that he was 


not chargeable, becauſe the clerks of Mr. Henley had liberty to enter 
imo the treaſury without his conſent, and ſo the acceſs to the re- 
cords was not confined to his ſervants only. But here no body 
could enter into-the poſt-office but the ſervants of the defendants 


ny only, This cafe differs from the lofs of a letter upon the road, but 
ent to that he = no opinion ; for a carrier receives goods, ſafely to 
gel keep, and {afely to carry ; but the poſt-maſter general receives the 
un, letters, ſafely to keep and ſend; 10 that there may be a queſtion, 


whether the poſt-maſter ſhall be chargeable, when he bas ſafely ſent 
the letters out of the office. But admit that he thould not be liable, 
when the poſt-boy is robbed upon the road ; yet it will not follow, 
chat he is not chargeable for letters taken out of the office. In the 


culo 
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caſe of Morſe v. Slue, if the ſhip had been at ſea, the maſter would. 
not have been liable; yet it does not follow, that he ſhall not de 
chargeable for a loſs at land. If a man comes to an inn, and orden 
the inn-keeper to put his horſe into the ſtable, bein hot, and ts 
let him cool, and then to put him to graſs; becauſe ; inn-keeper 
ſhould not be chargeable, if he were ſtole after he is put to graſ 
it does not follow from thence that he ſhall not be chargeable, 
1 he be ſtole before he he turned to graſs, whilſt he is in the 
fable. 3 | | | 


4. It is the duty of the poſt-maſter to receive exchequer bills, 
and to fend them by the mail. For he ought to receive ſuch 
packets as are proper to be ſent by the poſt; and ſuch are exche. 
quer bills. | . 


Caſe againſt a I. If a man takes upon him a publick employment, he is bound 

cn who bas to ſerve the, publick as far as the employment extends; and for r- 

> ie fuſal an action lies, as againſt a farrier refuſing to ſhoe a hork. 
aefuſing to Keiho. 50. againſt an inn-keeper refuſing a gueſt, when he has room, 
execute it, tO. Dier 158. pl. 32. againſt a carrier refuſing to carry goods, when 
AIDE: Le has convenience, his waggon not being full, He had known 
ſuch action brought, and a recovery upon it, and never diſputed, 

So an action will lie againſt a ſheriff, for refufing to execute pro- 

ceſs, The ſame reaſon will hold, that an action ſhould lie againſt 


the poſt-maſter, for refuſing to receive a letter, &c. 


2. Exchequer bills are proper to be ſent by the poſt. The at 
does not confine it to any ſpecific thing, but 3 of 
It appears, that the act intended that other things ſhould be ſent by 
the poſt, as well as letters. By the words of the act, deeds and other 
things. Alſo Exchequer bills are light. And a 'pearl-necklace d 
1000/. value may be ſent by the poſt. 


. 


Objection. Exchequer bills are new things created by att of 
parliament. ' : 3 lat. 


| | * Anſwer. A new intereſt created by a ſubſequent ſtatute will be 
. under the ſame remedy as à thing in «ſe before of the ſame nature 
4 Co. 4. a. Vernon's caſe. And one may as well ſay, that tro 
or treſpaſs will not lie for them, ' becauſe they are new things 
Bills of exchange might have been ſent by the poſt, and Excheque" 
bills are like to them. A bill of exchange payable to a man d 
| (bearer is a lawful bill of exchange, and may = ſent by the poſt, « 

well as one payable to a man or ordern. 1 


8 SFS 2. 2 


rr 


Objection. That the poſt-maſter ill -not be chargeable for bills ; 
of exchange loſt, becauſe they are excepted out of the act, that 


Anſwer. That the letter ought to be intended to be written for 
the fake of the bill, and therefore payment of the letter is payment 
fr the bill. As where a man comes to an inn, he ſhall pay no- 
thing for the keeping; of his goods; yet the advantage which the 
inn-keeper hath by the preſence of the gueſt, makes him liable. 


4 Exchequer bills are not excepted, and therefore ſhall pay 
poſtage. cab e | 13M 


4. The defendants being publick officers are-chargeable, though 
they had no benefit; as the ſheriff, though he has no fees for ſuing 
of executions. For where the law. gives a man cuſtody of a thing 
virtute offici, it obliges him to keep it ſafely, And therefore upon 
the reaſon of Soutbcote's caſe, 4 Co. 83. b. if goods are delivered to 
a man to be ſafely kept, and he accepts them, he ſhall be charge- 
| able if they are loſt. - An officer accepts ſuch. things as come to him 
urtute officis upon this truſt, and therefore he ſhall be chargeable 
for them if they be loſt; and one cannot put a caſe of a publick 
officer to the contrary, The opinion in 4 Co. 83. of a general . 
hailment, is not law ; for upon a general bailment the baillee ought Bailment. 
to keep them only as his own, 3 Cre. 815. | ew 


. Before the 12 Car. 2. any one might have erected a poſt- 
office, and ſuch erector had been liable for miſcarriage ; and there 
fore this poſt-maſter is liable alſo; for now the act having prohi- 
bited the ſubjects to employ any other but this poſt-maſter general, 
rs be hard to deprive them of the remedy which they had 


Objection. The plaintiff has a remedy againſt Breeſe. 


Anſwer, If it could be proved that Breeſe took out the Exche- 

* he agreed that it was ſo; likewiſe any ſtranger that took 
out might be charged as a tort-feaſor; but Breeſe cannot be 

charged as an officer for negle&; for misfeaſance of a deputy an Eſcape againft 
«tion will lie againſt him, but that is not qua officer, but quatort gaoler. 
leger. And according to this is the difference between a negligent 
and a voluntary eſcape. A gaoler is liable to an action for the latter, 
but not for the former. 1 Leon. 146. Cro. Eliz. 175; 743. 1 Roll. 
Rep. 78. This office is manageable only by them, their deputies 
and ſervants, and what is done by a: deputy, is done by the prin- 


cipal 5 


Eaſter Term 13 Will. 3. 


cipal; and reaſonable, becauſe the principal may 7 


| at pleaſure, though he puts him in for life, for it is 
9s nature of a deputy, not to be removable. Hob. 13. More 86; 
A deputy may forfeit the oftice of the principal ; ag if he does fuck 
acts as would be a forfeiture in the principal. 39 Hen. 6. 34. 


Objedtion. Die- 238. 


Anſwer. It is (by him) directly contrary to the | ſe, for 
hies e brother Gauld citad ie; r 


Obiection. This will be to make the defendants reſponſible her 
for the ſervants of the deputies. fn 


* 
* 


Anſwer, If a deputy has power to make ſervants, the principal 
will be chargeable for their misfeaſance, becauſe the act of the er. 
vant is the act of the deputy, and the act of the deputy is the 8 
of the principal. But here Breeſe is the ſervant of the detcndau 


themſelves. 


- ObjeQion. The defendants are but fellow-ſervants with Brey; 
becauſe all receive their ſalaries from the King. | 


Anſwer. He is appointed by the defendants, and is their ſer- 
vant, and removable by them, though they do not pay him hs 
wages. But then ſuppoſe that Breeſe is not a ſervant of the de- 
fendants, then it will be ſtronger againſt the defendants, for ti: 
Breeſe will be as a ſtranger, and then they will be the rather liable, 
the aCt appointing them to manage the office by their ſervants, 


Objection. Powys juſtice compared the defendants to a captain 
of a company; and he ſhall not be chargeable for the cowardlinel 
of his ſoldiers, no more ſhall the defendants for the negligence ot 

_ Breeſe, admitting him to be their ſervant. | | 


Caſe againſt Anſwer. If A. received a particular damage by the cowardline 
the captain - of the ſoldiers of a captain, he ſhall be chargeable; but in ſuch caſe 

| hs "7. the prejudice is national. But the maſter of a ſhip is liable for the 
ardly ſoldiers. negle& of his mariners. 8 5 e 


Objection. The act did not intend that the defendants ſhould 
be chargeable. | Bos "4 


Anſwer. He was of a contrary opinion, becauſe all the power l 
placed in the poſt-maſter general. And when a ſtatute erects a ben 


office, and places it under ſuch cireumſtances, as in conſequent 


* "NP 
& * „ — n * 
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law make the officer liable; it muſt be preſumed to have been 
their intent, that he ſhall be chargeable. 1 
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2. It appears by the words of the act, that they intended that 
the diſpatches ſhould be ſafe. | | : 


I appears by the act, that it was the judgment of the parlia- 
_ that 2 liable for the fault of the deputy. 1 XR 
a It is provided that the poſt-maſters general, and their deputies, &c. 
| Then par. 10. a penalty of 5/. is impoſed upon the poſt-maſter, 
if there be a failure of furniſhing with poſt-horſes; from whence it 
e appears, that the parliament looked upon the fault of the deputy to 
be the fault of the poſt-maſter. - — 


a Objection. This will ruin the office. 

f. | | | | 

a Anſwer. It will make them more careful. 
0 | | | 


'ObjeQion. This will encourage frauds. 


f Anſwer. The method to prevent them is to make the poſt- 
| maſter liable. | | g 
„oO boection. The plaintiff might have ſent his Exchequer bills 


by ſome other means. 


us Anſwer. That will not excuſe the defendants; no more than 
it will be an excuſe to an inn-keeper, that his gueſt, who has loſt 
his goods, might have gone to another inn. | 


WY Obction. The premium limited by the act is too ſmall. 
s Anſwer. The defendants have accepted the office upon thoſe 
: | Objection. The patent is, that they ſhall obſerve the orders of 


1 the King under the ſign manual, and the orders of the treaſury 
concerning the revenue. ek 


F _ Anſwer, Their obſervance of the orders of the Treaſury will - 
not interrupt their care of the letters; and if a prejudice happen by 
obſervance of the King's orders, that will not excuſe ; becauſe they 
re obliged to obſerve the moſt convenient methods for the execu- 
non of the office according to the directions of the act, and the pa- 
dent cannot excuſe them in any neglect of that. e MI 


8 E | | Objection. 


R. 4 
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Objection. There is a clauſe in che patent, that the mts 
ſhall not be anſwerable for a fault in their deputy, but only for the; 
own act, | | 35 


Anſwer. That is only intended of imbezilment of the revenue 
by their deputies, and as to that the ſaid clauſe will excuſe them 
but it will not excuſe them from any remedy that the ſubject hat, 
againſt them for his benefit by the law. And no non, oh ante in 

: fuch caſe will avail, nor any charter of exemption. And for theſe 
reaſons he concluded, that judgment ought to be given for the 
plaintiff. But the other three judges being of a contrary opinion 
judgment was given for the defendants. But however, the plainiif 
intending to bring a writ of error upon the ſaid judgment, the de. 
fendants ſeeing that, paid the money to the plaintiff, as I was is 


formed. | 


Parker ver/. Kett. 


6. C. 1 Salk. N ejectment brought for lands in Tre/fingham in Nor falt, on the 
| 3 80 demiſe of Charles Kett, the cauſe was tried before Holt chief 
85. juſtice of the King's Bench ; and he making fome difficulty in the 
12 Mod: 467, point of law ariſing upon the evidence, he reſerved it as a point for 
ebe his conſideration, and afterwards gave order that it ſhould be argued 
a manor with 777 B. R. to have the opinion of all the judges of the faid court, 
—_— And it was argued accordingly ſeveral times, by Mr. Williams ant 
ee e Mr. Weld of one fide, and Mr. Broderick and Mr. Northey of 
his deputy ; the other ſide. And now the chief juſtice pronounced the opinion 
ee e. of the whole court. The caſe was thus: Charles Kett copy holdet 
ang ſeal makes in fee af the lands in queſtion held of the manor of Reſiuict in Nr. 
C. his deputy, fol made his will, and thereby deviſed theſe lands in queſtion to the 
© the intent defendant Elizabeth his wife for her life, remainder to his (on 
render of G. Charles the leſſor of the plaintiff in tail, remainder to his wife in fee. 
of copybod Mr, Samuel Keck the maſter in Chancery was conſtituted ſteward 
lars; C- Of this manor by patent, to exerciſe the ſaid office by himſelf, or 
render accor- his ſufficient deputy ; by virtue of which power Keck made O/man 
dingly _ of Clerke his deputy : ſteward, and he had executed the ſaid office many 
„el. years. Charles Kett the father being ſick, ' ſent to deſire Ou 
Clerke to come to him, to take a ſurrender of theſe lands to the 
uſe of his will; but Clerke not being able to come himſelf, by 
- writing under his hand and ſeal appointed Thacker and Balloon ie 
be his deputies jointly and ſeverally, only to take this ſurrender. 
Accordingly Ballaſton took the ſurrender of Charles Kett out of 
court to the uſe of his will. And at the next court, which ws 


after the death of the ſurrenderor, this furrender was 2 


82 
OI 


_ 
FT 


=>, 5D 


— 


Eaſter Term 13 Will. 3; 


WPF Oſman Clerke, and Elizabeth Kett the defendant was ad- 
mited by Oſman Clerke. Upon which Charles Kett demiſed theſe 
nds to the plaintiff in order to bring an ejectment, to try the 
dle; ſuppoſing that this ſurrender was void, being taken by the 
deputy of 8 deputy-ſteward out of court, &c. 


But Halt chief juſtice declared, that all the judges of the King's 


Bench were of opinion, that this ſurrender was a good ſurrender. 
deen made in the argumehts at the bar. 
1. Whether Ballaſton had a good original authority to take this 


ſurrender. | 


:. Suppoſing that he had not, yet whether this defect was not 
cured by the intention of the law, or by ſubſequent acts. 


And as to the firſt point they held, that Ballaſton deriving his 
authority from a writing under the hand and ſeal of the deputy- 
ſteward, had a good original authority. For where an officer has 


may do any act, that his principal might do; and leſs power he 
cannot have. Hob. 12. Norton v. Sims, in caſe of an under- 
herif; which caſe goes farther, becauſe there the covenant that 
the underſheriff ſhould not execute any execution for more than 
20, without the ſpecial warrant of the high ſheriff, was held 
void, becauſe it was repugnant to the nature of the deputation. 
Then here if the ſteward could have given ſuch a power (and that 
was never doubted, but that he might have impowered a man, to 


puty, having only power to do one ſingle act, whereas a deputy 
by the nature of the deputation has power to do all acts) Oſman 


thing. And it is but the common caſe of underfheriffs, who have 
power to make bailiffs, and to ſend proceſs, all over the kingdom, 
ad that only by virtue of their deputation, TE, 


cute he acts in the name of the ſheriff, but here Gerbe has ated 
in his own name. 3 | : 


Anſwer, It is neceſſary, that the underſheriff act in the name 
of the ſheriff, becauſe the writs are directed to the ſheriff, and 
therefore acting under the ſaid writs, he muſt make uſe of the 
name of the ſheriff, But here the deputy-ſteward has a general 
power, and therefore it is not requiſite, that he do the acts in the 

Z | name 


power to make a deputy, ſuch deputy (when he is created ſuch) 


have taken a ſurrender out of court; and ſuch perſon is not a de- 


Gerte as deputy for the reaſons aforeſaid might do the ſame 


Obiection. That the caſe of the ndert e is not parallel, 1 
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And in delivering this reſolution he aid, that two queſtions had 
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Diverſity. 


Deputy ſtew- 
ard may hold 


a court in his 
own name. 


Steward de 
Facts. ; 


.- Anſwer. It appears ſufficiently, what Clerke meant, viz. thit 


in point © 


name of Keck. But 9 Co. 76. J. may be objected, where i 1 
held, that he who acts as attorney, ought to uſe the name of his 
principal; but it will be good, as it is done here; for in Cons, 
caſe the point of the caſe was otherwiſe determined, for there the 
ſurrender was made by the attornies in their own name; and there 
being ſufficient authority, it will be good, though it is not ſo regu - 
lar and formal. But the entry ſhould have been, A. the copyhol. 
der by B. and C. his attornies ſurrendered, Cc. for the act of the 
deputy is the act of the principal; and all the entries in the King's 
Bench upon record are, A. per B. attornatum ſuum queritur, &i. 
and if that had been done in this caſe it had been more formal, but 
yet this is ſubſtantial. | 


Objection. Farther, in Coomb's caſe the authority was recited 
which is not done here, but he ſeems to act as principal, whereas be 
ought to have ſhewn his deputation by way of recital in the ap 
pointment. But notwithſtanding this objection it is good. For 
where a man does ſuch an act, as cannot be good by any other 
means but by virtue of his authority, it ſhall be intended to be a 
execution of his authority; but where a man has an intereſt and 
authority, and does an act without reciting his authority, it (hl 
be intended to be done by virtue of his intereſt. 6 Co. 17. Sir 
Edward Clere's caſe. So here the conſtituting of Ballalen by O. 
man Clerke as his attorney will be good by his authority, without 
reciting it, becauſe otherwiſe it would be of no avail. Beſides, 
that a deputy may hold a court either in his own name as deputy- 

eward, or in the name of the ſteward, and ſo for the ſame reaſon 
he might make this appointment in his own name. But it is &- 
jected farther, that he calls them deputies in his appointment, &. 
and a deputy cannot make a deputy, nor can a deputy be made to 
do any ſingle act. CE oe The | ; 


they ſhould be his ſervants. And there are alſo words large enoug} 
in the appointment, to comprehend it. And the caſe in Cre. Ei: 
533. rules it; for the reaſon there was, becauſe he was a ſervant, 
and the deputy of a miniſterial officer may appoint a fervant 
And therefore for theſe reaſons they all held the ſurrender to be 
originally good. 2 "TH 


4 
5 * 


2. They held, that admitting that the authority originally ws 
defective, yet they were ſufficient ſtewards de facto, and the fur- 
render for that reaſon good. Doubtleſs a ſteward 4 facto mij 
take a ſurrender. Then ſuch ſteward is no other, than he ub 
has the — 81 of being ſteward, and yet is not a good ſteward 

law. Now here Clerke was a good deputy. Now fup- 
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ſe, that he had made Thacker and Balla/ton deputies abſolutely, 
which would have been void; yet it would have given Thacker and 
Zallafon the reputation of being good ſtewards ; and a ſurrender to 
them, and a preſentment afterwards in court, and admittance made 
accordingly, would be good. The caſe of Knowles v. Luce, 
Ire 109, 110. is a caſe ſtrong in point. The caſe there was; 
there were two joint ſtewards, one of them held a court, and took 
| 1 ſurrender, and it was held good; now one of them could not act 
lone, but yet being named iu the patent, it gave a colour and re- 
putation to the thing; there Manwood delivered the opinion of the 
court, and ſaid that there was a difference between a copyhold 
granted by a ſteward who has a colour and no right to hold a 
court, and a ſteward who has neither colour nor right; for if a 
colourable ſteward aſſembles the tenants, and they do their ſervice, 
the acts are good that he does, as an under ſteward after the death 
of the chief ſteward, or the clerk of the lord of the "manor who 
holds court without the contradiction or diſturbance of the lord, 
though he has no patent, nor any expreſs authority to be ſteward; 
and the reaſon is this, becauſe the tenants are not obliged to exa- 
mine the authority of the ſteward whether it be lawfut or not, 
nor is he compellable to give account of it to them. Now in this 
caſe Thacker and Ballaſton without doubt had an authority as good 
as the deputy of a dead ſteward or the lords clerk. And this is 
yreeable to the reaſon of the law in other caſes, as a legal act done 
by an executor de ſon tort will bind the rightful executor. 5 Co. 
35. J. and yet he is but an executor de facto; and if the right- 
ful executor bring trover againſt him, he ſhall recover only fo 
much in damages, as he has adminiftred unduly ; and the reaſon is, 
becauſe the creditors are net bound to ſeek farther than him who 
acts as executor; therefore if an executor de ſon tort pays 100 J. of 
the teſtator's in a bag to a creditor, the rightful executor ſhall not 
have trover{ and converſion againſt the creditor. There is alſo 
the caſe of the biſhop of 755 Cro. Jac. 554. 2 Roll. Rep. 
101, 130. Palm. 22. that if a biſhop de facto in poſſeſſion grants 
inſtitution, and. thereupon induction is had, it will make a ple- 
narty; and yet there can be but one biſhop of one dioceſe; but 
by reaſon of the appearance and colour, which he in poſſeſſion 
bath of being biſhop, all judicial acts done by him are good. 
And he concluded with the caſe of 1 Leon. 288. of the lord 
Dacres which is ſtronger ;. for the underfigning of the copy in 
the (aid caſe by the lord Dacres ſignified nothing, being after the 
grant, and could amount to no more than a declaration of his con- 
ſent, or at moſt to a confirmation, but could not amount to a 
gant; and a releaſe or confirmation of copy hold lands is of no 
wal in law, unleſs the copyholder be in by admittance, 4 Co. 25. 6. 

it was neceſſary, it being . - ea grant, which wi —_— 


— 


ſuch conſent or confirmation had been void. Then if the MY 1 
the ſteward's ſervant (which was the caſe of the lord Dacre) * 
court was good; this ſurrender taken out of court, and alk 
preſented in court, and admittance made in purſuance of it vil 

be good alſo. And a rule was made, that the verdict, which "= 
given for the plaintiff for his ſecurity in this caſe, ſhould be fc 
aſide, and that the defendant ſhould have her coſts. 


Thorpe ver. Thorpe. Ante 2 35. | 
Intr. Paſch. 12 Will. 3. B. R. Rot. 255. 


S. C. 2 Salk. RROR of a judgment in C. B. In afſumpſit the plaintiff de- 
1 Law. 245. L Clares, that 19 Jan. 1693. the defendant held of the plaintis 
S. C. Comyns Certain lands per modum mortgagii, and that there was a diſcourſe 
1 12 oa. between the plaintiff and defendant concerning the ſaid mortgage, 
445, 452. And that the Plaintiff ſhould releaſe his equity of redemption, and 
Trdebitatus thereupon the plaintiff agreed to make a good and ſufficient releaſe 
e of his equity of redemption, in conſideratione cujus the defendant 
equity of re. agreed to Pay the plaintiff 7/. and that the defendant in confi. 
demption in deration of the agreement aforeſaid, and that the plaintiff would 
e perform his part of the agreement, aſſumed to perform his; and 
March 203. afſign'd for breach, that although the plaintiff had performed omni: 
Godb 203. in agreamento illo contenta ex parte of the plaintiff to be perform- 

＋ + ed, nevertheleſs the defendant had not paid the 7 /. and then there 
| 7 Mod. 13. is another count of indebitatus afſumpfit pro relaxatione aequitatis re- 

demptionis of the plaintiff, Sc. To which the defendant pleaded, 
that after the making of the ſaid promiſe, viz. 29 July 1694. the 
plaintiff releaſed to the defendant and Heale all and all manner of 
actions, ſuits, cauſes and accounts, debts, duties, reckonings, ſum 
and ſums of money, and demands whatſoever, which the faid 
Jobn had or might have againſt the defendant and the faid Heal: 
for any matter, cauſe or thing whatſoever. The plaintiff 6 
oyer of the releaſe; and it appeared to be made between the defen- 
dant and Heale of the one part, and the plaintiff of the other, 
bearing date the 29 July 1694, and recited, that whereas the plain- 
tiff had ſurrendered to the uſe of the defendant by mortgage certain 
copyhold lands, and had alſo ſurrendered to the uſe of Heale in 
the ſame manner a capital meſuage, and certain other Jands, the 
plaintiff releaſed to the defendant and Heale all proviſo's and condi- 
tions in the ſaid deeds, writings, and ſurrenders mentioned and 
contained, and alſo by the ſaid deed for ever acquitted and releaſed 
all his eſtate, right as well in law as in equity, equity of redemp- 
tion, title, claim, and demand whatſoever to the ſaid lands, me- 


ſuage, and all and ſingular the premiſſes, and every of them; = 


4 


et . TS 


— 
* 
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PET the ſaid plaintiff by the ſaid writing remiſed, releaſed, and 
fr ever quit claimed, to the defendant and Heale, their heirs, exe- 
cutors, adminiſtrators, and aſſigns, all and all manner of actions, 
ſuits, cauſes and accounts, reckonings, ſum and ſums of money, 
ind demands whatſoever, which the plaintiff at any time had, &c. 
and after oyer the plaintiff demurred. And after argument judg- 
ment was given for him in the Common Pleas. [As fee before, 
215.] And it was argued ſeveral days by Mr. Peere Williams and 
Ir. William Cowper for the plaintiff in error, and Mr. Raymond 
1nd Mr. Cheſyre for the defendant in error. And the counſel for. 
the plaintiff in error argued, I. That there was not here a ſuffi- 
cient conſideration to maintain the afſump/it, becauſe the mortgagee 
Aber the condition broken has an abſolute. eſtate in the land, and 
e common law does not take notice of the equity of redemption, 
which is a meer proceeding in Chancery, and therefore the releaſe 
of it after the condition broken in the eye of the common law can- 
got mend the title of him, who had an abſolute title before, and 
of conſequence the releaſe of it is no conſideration. 2. Admit that 
the law will take notice of the equity of redemption that the mort- 
gigor hath, and that it is a thing valuable; and conſequently the 
rclcaſe of it a valuable conſideration ; yet in this caſe the plaintiff 
ouzht to have ſhewn, how he was intituled to ſuch. equity of re- 


demption ; becauſe it may be, that his equity of redemption was 1 Roll. Abr. 


not valuable, and then a releaſe of it will not be a valuable conſi- 23: 
deration ; as if the mortgage was for the whole value of the land; 
or if this mortgage was made, that the mortgagee ſhould have 
tze land, until he was ſatisfied his money by. perception of the 
profits; in this caſe the mortgagor would have an equity of re- 
demption, and yet it would not be valuable. But Halt chief juſtice 
aid, that the laft caſe would not be a mortgage; and all the court 
held, that without doubt a releaſe of an equity of redemption is a 
very good conſideration, and the common law will take notice, 
that the mortgagor has an equity to be relieved in Chancery. See 
Cro, Elz, 268. 2 Bulſt. 41. 2 Ventr. 214. | 


2, It was argued by the counſel for the plaintiff in error, that 
{11s releaſe ſhall not be reſtrained by the recital, but ſhall be con- 
[trucd as a general releaſe, and ſo the plaintiff in the original acti- 
on barred by it. And for this was cited the rule taken in A- 
tham's caſe, 8 Co, 148. generalis clauſula, &c. 9 Edw. 4. 4. 6. 
Bre, releaſe 29. 19 Hen. 6. 4. 6. Plowd. 289. b. and that every 
man's deed ſhall be taken moſt ſtrongly againſt himſelf 

But againſt this it was 5 7 by the counſel of the other ſide; 
that where there are general words all alone in a deed of releaſe, 
they ſhall be taken moſt ſtrongly againſt the releaſor ; but where 


there 
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there is a particular recital in a deed, as here, and then gener 

words follow, the general words ſhall be qualified by the parti. 

cular recital ; and ſo it has been oftentimes adjudged. And to 

prove this were cited 2 Roll. Ar. 409. pl. 3. 2 Sound, 414. 1 4r- 

Raym. 303. 4erſ. 64. Digg's caſe. 3 Med. 277. Cole v. Knight. Bu v 

Hob. 74 this point the court gave no opinion, though the judgment in the 
Common Pleas was given only upon this point. | 


The third matter, and which was principall ed by t 
counſel for the plaintiff in error was, tha. this 8 15 
ed upon the making of the releaſe, but upon the promiſe to make 
it, and conſequent]; the plaintiff in the original action had right of 
action at the time of the promiſe made, and then the releaſe com. 

ing afterwards releaſed it, and was a good bar of this action. 
March 75. Heb. 88. Cro. Eh. 343: All which books prove, 
that the cauſe of action aroſe upon the promiſe made. Cro, Eliz, 
703, 889. Cro. Car. 19. But if it ſhould be admitted, that the 
cauſe to have this action aroſe upon the making of the releaſe, be. 
cauſe the releaſe was the conſideration of the money to be paid, 
and ſo this releaſe could not be a bar of it; yet the declaration wil 

be erroneous, becauſe then the making of the releaſe being the con- 
fideration to maintain this action, it ought to have been ſhewn 
how it was made ſpecially ; and a general performance averred, is 
here, is not ſufficient ; and conſequently the judgment of the Com- 
mon Pleas is erroneous. | 


But againſt this it was argued by the counſel for the defendant 
in error. Of which opinion was the whole court. And Hi 
chief juſtice e the reaſons of their opinion, and thu 
judgment ought to be affirmed, : #1 


He agreed, that if the plaintiff could have an action upon this 
promiſe, beforg he made the releaſe ; then this releaſe would bur 
the plaintiff. But e contra, if the plaintiff could not have had at 
action upon this promiſe before the releaſe made, then the plain- 
tiff cannot be barred: of his action by the releaſe made; becaulc 
the plaintiff will be intitled to his action only by the making of th: 
releaſe, and before that no promiſe was broken by the defendant. 
Cro. Fac. 777. Hancock v. Field. A releaſe of all demands will ot 
diſcharge a covenant before it is broken. 5 Ce. 70. Hos caſe. Th 
queſtion then will be, whether the plaintiff could have maintained 
bis action againſt the defendant before the making of the releaſe. 
| Where there | | . 
are mata, t was objected by Mr. Creper, that there are here mutual pro. 
FPromlles it s miſes, and in ſuch caſe the one is the conſideration of the other, 
i» ave: p.rfor- then the plaintiff is not obliged to aver performance of his part. 
tte of the | 3 | a Anſwer. 


conſderation, 


. ß. OS, ay 


— _ 
— * 
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ze 


Anſwer. That is true, but it depends upon the words of the 
yreement. If there had been a poſitive agreement, that the plain- 
\F ſhould releaſe, and that the defendant ſhould pay 7. the plaintiff 
might have maintained an action, before he had made the releaſe. 
Bat here the promiſe is in conſideratione cujus, which makes the 


"leaſe on the part of the plaintiff ' to be a condition precedent. Condition | 
He agreed the caſe of Nicholls v. Raynbred, Heb. 88. where there precedent. 


are poſitive agreements. But if the agreement be, that the one 
{hall do ſuch an act, and that for the doing thereof the other ſhall 

y 10/, there the performance of the act is a condition precedent, 
and he cannot have an action againſt the other for the money be- 
fore performance. 15 Hen. 7. 10. 6. But this rule depends upon 
many diſtinctions. | | 


1. If a day be appointed for payment of the money, and the 
diy comes, before the thing, for which the money is to be paid, 
can be done; there though the agreement be, to pay the money for 
the doing of the thing, yet the action may be brought for the money 


before the thing done; becauſe the agreement is poſitive, that the 


money ſhall be paid at the ſaid day. And agreeable to this is 48 Ed. 3. 
2, 3. cited in 7 Co. 10. 6. Ughtred's caſe ; though the caſe there is 
put more generally, for there the money was to be paid upon days 
certain, which would happen, or at leaſt might happen, before 
the ſervice was performed. To the ſame purpoſe are 1 Ventr. 147. 
Large v. Cheſhire. 2 Saund. 319. Pordage v. Cole. 


2. Though a day certain be appointed for payment of the money, 


yet if the ſaid day is to ineur the time, in which the conſide- 
ration ought to be performed, for which the money ſhould be paid ; 
the performance of the conſideration ought to be averred in an 
action brought for the money. So V. Jones 218. Ruſſell u. Ward, 
ouzht to be underſtood, The caſe there indeed is intricate, but 
upon conſideration it proves that for which it is cited. & And Dyer 76. 
}'. zo. is in point. There have been contrary caſes upon the au- 
thority of Ughtred's caſe, and in Rall. Abr. 414, 415. there are 
ſeveral of them put together. The firſt caſe there is that of Gurne/l 
et af v. Clerke, upon a charter- party; and as the caſe is put there, 
nn conſlat at what time the day of payment was to happen, before 
or after, Cc. ſo that the caſe can be no great authority; but then 
the ſaid caſe, which was adjudged 7 Fac. 1. C. B. was afterwards 
9 fac. 1, upon error brought in B. R. reverſed for this very reaſon, 
becauſe pro tara tranſportatione made a condition precedent. 1 Bulfr. 


107. The next cafe is that of Layton v. Dixon, 1 Roll. Abr. 415. 


Mich. 15 Car. 1. where A. covenants with C. that B. ſhall convey 


land to C. and C. pro e praedicla covenants to pay to 
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and the ſame point in effect 1s ſaid to be adjudged, Hil. 11 Car. I. 


and Berkley juſtices held, that it was a condition precedent, againſt 


it is very dangerous to admit proof of mutual promiſes, unleſs they 


not to be looked upon, but as a bare communication, Dier zo. 


which is intirely different; for there is no truſt in the ſaid caſe, but 


B. 160. there it is held, that C. is obliged to pay the mores 
although B. does not convey. But the ſaid cafe is not parallel i, 
the caſe in queſtion, becauſe in that there is an expreſs covenant b 
A. that B. ſhall convey to C. and then pro confideratione praciigi, 
there muſt not be underſtood in conſideration of the conveyance 
but in conſideration of the covenant of A. that B. ſhould convey, 
There is another caſe in the ſame page between Vivian and Shi. 
ping, which is a ſtrong caſe (as he ſaid) againſt his preſent opinion; 


between Hayes and Hayes. But the ſaid caſe of Vivian v. Shipping, 
as it is reported, Co. Car. 384. is directly contrary ; for there Jun; 


Croke. And in the caſe of Hayes v. Hayes, as it is reported, Cr, 
Car. 433. there is no ſuch point. 


He conſidered then the reaſonableneſs of the caſes, that are 


founded upon mutual remedies. And (by him) the bargain of | 


every man ought to be performed as he underſtood it; and if a man 
will make ſuch an agreement, as to pay his money before he has the 
the thing for which he ought to pay it, and will rely upon the remedy 
that he has to recover the ſaid thing, he ought to perform his agree- 
ment, But on the other hand, if his agreement was otherwiſe, 
there is no reaſon that he ſhould be compelled to give credit, where 
he did not intend it. And therefore if two men agree, the one 
that the other ſhall have his horſe, and the other that he will pay 
Ios. to him for the horſe; becauſe the one may have an action for 
the horſe, yet there is no reaſon that the other ſhould have an action 
for this money, before the horſe is delivered. Therefore (by htm) 


are reduced to writing; for if upon diſcourſe A. and B. agree, that 
A. ſhall buy, &c. and B. ſhall fell, &c. in evidence this ought 


pl. 203. becauſe ſuch expoſition of mutual promiſes in ſuch calc 
would be very dangerous to trade. Otherwiſe if it be put in rr 
ting, for then it ſhall be reckoned the folly of the purchaſer, 10 
agree to pay his money, before he has the conſideration of it del- 
vered to him. There is another caſe 2 Mod. 3 3. Smith v. Shelgen, 
againſt his opinion; where the plaintiff agreed to aſſign a term for 
years, &c. to the defendant, and the defendant proinde agreed t 
pay to the plaintiff 250/. and there the court held, that the action 
would lie without averring performance, upon the authority © 
Ughtred's caſe, without regarding the authorities now cited by — 
and they allo founded their judgment upon a caſe in Stile 150, 


two diſtin acts are to be done, the performance of one of _ 
does not depend upon the performance of the other; nor _ rs 
4 | 
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he reward of the other, for then there would be a dependance; 
but the one ought to do his part, and the other his. But it is other- 
wiſe where the one thing is the conſideration of the doing of the 
other; as here the money ought to be paid in conſideration of the 
releaſe, and therefore the execution of the releaſe is a condition 
precedent to the payment of the money; and ſo until ſuch time as 

the releaſe was executed, nothing was due, and therefore nothing 
could be releaſed. 


As to the objection to the declaration, that the plaintiff. has not Fault in a de- 


{ufficiently averred, that he has made a releaſe, &c. for he ought to _ 4 


have ſhewn how he had done it, to the end that the court might 
judge, whether it was done according to the agreement. He an- 
ſwered, that the declaration in this reſpect might have been better; 
but nevertheleſs the plaintiff has averred it in general, by ſaying, 
quid performavit omnia in agreamento illb contenta ex parte ſua per- 
firmanda, though not ſo formerly. But then the defendant by 
pleading of the releaſe has admitted that it was done, and aided this 
defect in the declaration. The plaintiff in his declaration ought to 
have ſhewn the time and place, when and where the releaſe was 
executed, and how the equity of redemption was releaſed ; and for 
want of that, this declaration had been ill upon a demurrer. But 
now the defendant has admitted the declaration to be true, by his 

plea of the releaſe. There are ſtronger caſes than this of general 

declarations aided by pleading over. 3 Hen. 6. 8. 9 Hen. 6. 16, 18, 

Paſch. 23 Car. 2. B. R. Bernard v. Mitchell. 1 Ventr. 114, 126. 

lch a general declaration held good after plea pleaded; and the 

aſe of Vivian v. Shipping, 1 Roll. Abr. 415. aforeſaid, is a caſe in Cro.Car. 384. 
point, that ſuch general averment, viz. that the plaintiff had per- 


ing over. , 


formed all things that were on his part to be performed, was good . 


after plea pleaded. So here, there not being any duty or demand 
before the releaſe was executed, the releaſe cannot operate upon it. 
Therefore judgment was affirmed. | 


Freke ver/. 11 


D upon bond brought by adminiſtrator durante minori- Ante 338. 
tate of an adminiſtrator. Upon demurrer to the declaration, 3: C. 1 Suk. 
Mr. Comyns for the defendant took exception, that it appeared upon 32 comyns 
the declaration, that he, during the minority of whom A 110. 

uon was granted to the plaintiff, was above the age of ſeventeen, wh” 
and ſo the adminiſtration determined. That this caſe does not differ the minority 


in reaſon from the caſe of an adminiſtrator during the minority of of an admini- 
ſtrator does 


an executor, which determines at the age of ſeventeen, 5 Co. 29. , determine 
nor from the caſe where a woman executrix under the age of ſeven- before the age 


of 21 of the 
teen 4 ini : 


—_ * — nk — —j— 2 - 
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Uncertainty. 


No amend- 
ment after 
demurter. 


teen marries a huſband of the age of eighteen, nineteen, &;, Po 

the only thing that the law conſiders, is the ability of the perſon to 
adminiſter th. eſtate of the dead, who ought to have the admini. 
ſtration of it, which ought to be the ſame in both caſes. And in 
Vaugh. 98. the rule of averment ot the age of an adminiſtrator or 
executor to [2 under ſeventeen, is equally put of both. And th 
ſtatute of diſtributions will make no difference, becauſe an infant 
may find ſureties, though he cannot be bound himſelf, Sed un 
allocatur. For per Holt chief juſtice, there is a difference between 
adminiſtration durante minoritate of an ' executor, and of another 


perſon z for an adminiſtrator during the minority of a reſiduaty le. 


gatee ought to be underſtood to be during his legal minority, Fu 
the authority that the adminiſtrator hath, is given to him by the | 
ſtatute ; and an infant hath not been adjudged a legal perſon, to be 


intruſted with the management of an eſtate, But an executor, 


who comes in by the act of the party himſelf, hath been adjudgc 
capable to adminiſter at ſeventeen. But the law in the expolition 
of a ſtatute will not make ſuch conſtruction. And care is taken 
of the adminiſtration, by the commiſſion of adminiſtration during 
his minority to his next friend. And this is the opinion of the c- 
vilians, and it has been held accordingly by commiſſioners delegatcs. 
And therefore judgment was given for the plaintiff, 


Fox ver/. Wilbraham. 
Intr. 7rin. 12 Will. 3. B. R. Rot. 353. 


Ovenant againſt the aſſignor of a term, upon a covenant that 

the leaſe was free from incumbrances, and that the aſſignot 
had not done nor ſuffered, &c. and the breach aſſigned was, that 
at the ſeſſions held at Chefter, 4 Fac. the defendant was out- 
lawed. Upon demurrer the declaration was held ill, becauſe it wis 


not ſhewn, in the time of which King James the outlawry was, 


For per Holt, the pleading.ought to be very certain, as to fhew 1 
what term the outlawry was; but this uncertainty of the King's 
reign was greater. Mr. Chefbyre for the plaintiff urged, that thc 
time was immaterial ; becauſe if there was a record of outlawry 2! 
another time, the judges would certify it, and ſuch certificate vou 


be good. Heb. 179, 209. Keiko. 193. 1 Brownl. 58, 74. Bu: 


nevertheleſs the declaration was for this exception held ill. But 

the court would have perſwaded the'defendant, to conſent, that the 

plaintiff ſhould amend ; but he refuſed. Then the court gave d 

to Mr. Cheſtyre, to ſearch precedents, that they might grant | 

amendment without the defendant's conſent. And at another da 

he ſaid, that by the ſtatute of 14 Edw, 3. the judges may amend + 
| 3 


Wel 


T ß. , oe. ra 


— 
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word miſtaken by the clerk; Which by 8 Hen. 6. cab. 12. was 
extended to the caſe in queſtion, that this miſtake was the clerk's, 
in tranſcribing the record. And he cited Cro.. Car. 147. Hott : 
The caſe there was after verdict. Che/Þyre : The words of the act 
ire, challenge of the party, which muſt be underſtood of a de- 
nurrer, Holt contra. Challenge of the party is for arreſt of judg- 
ment. But it would be hard, to ſpoil the defendant's demurrer 
where he perhaps demurred for this cauſe. If the defendant ſhould 
juin iſſue, the plaintiff might amend. After error brought, after 


erdi&t he ſhall amend, or after a plea in abatement, becauſe that Amendment 


i not final. And the amendment was denied, but the plaintiff had *fer ples in 


lune by the caurt to diſcontinue. Ex relatione mri Jacub. abatement. | 


— 


Palmer verſ. Stavely. 


Ngebitatus aſſump/it for money had and received by the defſen- 3. 
] dant for the ig to the uſe of the defendant. "Nan gung 8.0. Comyns 
pleaded, Verdict for the plaintiff. And now Mr. Meuntague "5: 
moved in arreſt of Judgment, that the plaintiff had no cauſe of pots ON 
acuon, the money being | received for the uſe of the | defendant. Indebitatus 
Mr. Branthwatte and ſerjeant Hall compared this to the caſe of — oe 
being for money received, it ſhall be intended that the defendant fendantto the 
wght to us Fo but that neyerthelcls he ſhould be anſwerable to fee 

plaintiff for it. 1 Sid. 306. Where the plaintiff ſum 1 
dere, inſtead of the . and held —_ That Yun aft far 18 
to the uſe of the defendant, ſhould be rejected after verdict, being 5. . 
uconſiſtent with the finding of the jury. Holt: We muſt reject 
the words that are inſenſible, and retain thoſe that are ſenſible. 
Mone) received by the defendant for the plaintiff is good, and then 
the words, to the uſe of the defendant, muſt be rejected. And 
julgment was given for the plaintiff, nf, Cc. 5 _ 


Proctor ver/. Johnſon. 


lutr. Wil, 3. Rot. 341. 


Eon C. B. A ſcire facias was brought againſt the defen- 8. C. 2 Salle 
= _— upon a judgment in ejectment obtained againſt the caſual 600. 
or, ſuggeſting that the defendant ſince the ſaid judgment in- Sie C 
hen eft modo tenet, Sc. The defendant being warned comes 5 * 
vi — pleads nul tiel record. Upon which the record being ment agoinl 
10 gat in, judgment was given in C. B. for the plaintiff, quo ee 
ret executionem, Sc. Upon which the defendant in C. B. gente 
8 H 1 brought t*rrecenants. 


N:Foertby verſ. Wildman, 1 Mad. 42. 2 Keb. 615. and faid, that « by the de- 
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brought error in B. R. upon the ſaid judgment. And . 


— 


jeant argued, that a ſcire facias would not lie in this caſe; becauſe 


at common law a ſcrre facias lay only in real actions. 2 Inf, 46 


Againſt which it was argued by Mr. Cbęſtyre, that the action well 
lay, and that the judgment was well given. And he cited Rep, 
Entr. 367, 590. Co. Entr. 630, 632. Form. placit. 328. Herne: 
plead. 652. b. 653. b. Paſch. 25 Car. 2. B. R. Rot. 292, 


Holt chief juſtice. The meaning of Cote in 2 In. 469. is only, | 


that a ſerre factas did not lie at common law upon a judgment for 
debt or damages; but this ſcire facias ſounds in the a and a 


- ſeire facias lay at common law upon a judgment in an action real 
or mixed; as a man might have had a ſcire facias at common law 


upon a judgment in affiſe. And though the term recovered is per- 
ſonal, guatenus it is a chattel; yet it is real, guatenus it concerns 
land. The reaſon of the ſcire facias is, becauſe the land is bound 
by the recovery, and that makes a title to the recoveror. If there 
is tenant for years, reverſion in fee, tenant for years is ouſted, and 
he in reverſion diſſeiſed; at common law the remedy for the tenant 
for years was ejectment, and aſſiſe for the reverſioner. Then if the 
leſſee for years obtain judgment againſt the diſſeiſor for the term, 
that makes him a title ; and if it happen, that the judgment is not 
executed in the life of the diſſeiſor; the termor ſhall not loſe the 
benefit of his recovery, but he ſhall have a ſcire facias againſt the 
terretenants ; and if they have title paramount the recovery, they 
ſhall avoid it; if they claim under it, they are eſtopped, as for 
the purpoſe the heir of the leſſor, &c. It is abſolutely neceſſary, 
that a ſcire facias ſhould lie in this caſe, becauſe there is no other 


means to execute the judgment, if the parties die, or are changed. 


But in judgments for debt or damages, the judgment might have 


been executed at common law by action of debt upon the judg- 


ment. Therefore upon the reaſon of the law, without confider:- 
tion of precedents, a ſcire facias will lie in this caſe. Upon the 
ſeire facias the terretenants will have notice, and ſcire fect ought 
to be returned ; and therefore it is not ſo hard as the ſerving the 
tenants with a copy of the declaration in ejectment. The ſeire /«- 
cias may be general againſt the terretenants, and leave it to the ſhe- 
riff to return who are terretenants; or it may be ſuggeſted in pir- 


| ticular, who they are, as here. And they, being ſtrangers to 
judgment, may falſify; or if they claim under the defendant, they 


are bound by it. Judgment was affirmed nf, &c. 


Mitchell 
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Mitchell ver, Harris. 5 s. C. 1 Salk. 
| 3 ä TY - DEE 
* debt upon bond, with condition to perform the award of A. Banc Abr, 


and B, ita quod they made their award on or before the twenty- 2 Keb. 15. 


ninth of June, and if they made no award, then to perform the 3 


umpirage of him whom A. and B. ſhould elect, Fc. Upon nul be to the a- 


gerd pleaded, the plaintiff replies, that A. and B. upon the twen- ward of 4. 


ty-nint of June elected C. to be umpire, and that he had made 5 it be 
his umpirage, &c. and affigns a breach, &c. And upon demurrer made before 
exception was taken, that 4. and B. had all the twenty-ninth of ®* 5 _ 
June, to make their award. Sed non allocatur, For per Holt they do not 
chief juſtice, If a ſubmiſſion be made to A. and B. ita quod they agree, then to 


make their award before Midſummer, and if they do not agree,' — umpire as 


then to ſuch umpire as they ſhall chuſe, ſo as he make his um- chuſe, ſo as he 
ſirage before Midſummer, and an umpirage is -made accordingly, _ * _ 
it is good ; becauſe the arbitrators have determined their power be- alt ng 
fore by electing the umpire. And ſo it was reſolved in the caſe of Jaun: 
Twiſeton v. Travers. But if the umpire be named in the ſubmiſ- d _ 
fon, he cannot make his umpirage, before the time is expired, bis umpirage 


which is given to the arbitrators, to make their award. Judgment accordingly ; 


fr the plaintiff nj, Gc. Ex relatione mri Jacob. . 
1 | | Travers. 
1 Lev. 174. 


Wilmot ver/. Tyler. 


T HE plaintiff brought an appeal againſt the defendant for s. C. 1 atk. 
the murder of her huſband. The defendant pleaded a con- 63. 
riction of manſlaughter and clergy had. And after ſeveral exce bs e 
tions taken to the plea by Mr. Earle, which were over- ruled, the 2 Hawk. P. 
queſtion was, whether the court ſhould give final judgment upon Tae HPF 
the plea in bar, or only judgment to abate the writ, there being a upon a plea 
fault in it, there being only eleven days between the tete and fe- in bar, where 
turn of it. And per Holt chief juſtice, final judgment ſhall be gi- Forks uh 
ven, For though the writ be ill, ſo as an outlawry upon it would 

be erroneous ; yet having appeared and pleaded in chief, and not 

having inſiſted upon that, he has loſt the advantage of it. Now 12 Mod. 451. 
there ought to be fifteen days between the tele and return of ori- 

ginal writs, and there is here but eleven. And the reaſon why 

there ought to be fifteen, is in 2 Inſt. 267. becauſe, every day a 

man may go a day's journey, which in law is accounted twenty 

miles, and is called dieta, and according to the ſaid computation 

teen days are a convenient time for a man to appear, in whatſo- 

ever part of England he lives. According to this is Bract. lib. 3. 
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135. Lib. 4. 238. And it was reaſonable, that a man ſhould hate 
convenient time ; and if he had not, the proceſs was looked upon 
as too ſtrait, and erroneous. But if the defendant appeared, and 

' pleaded in chief, and did not take advantage of it, he made it 
good. 9 Ed. 4. 18. In caſe of a ſcire facias upon a fine, which 


partakes of the nature of a real action, the fine ſhall be good el. 


though there be not fifteen days between the 79e and the return of 
the original ; it oppo in the ſaid book, that this is a received 
doctrine, though there is ſome diverſity of opinions. 12 E. 4, 11, 
But if the defendant pleads the ſhortneſs of the time between the 
teſte and return, or in aſſiſe pleads nent attach per quinzime jcur; 
then the writ will be ill: but if he anſwers, and does not take ad- 
vantage of it, the writ will be well enough, And an acquittal up. 
i on a bad writ of appeal, or a bad indictment, is no bar. Judg- 
Arraignment ment was given for the defendant. And Mr. Earle moved, that 
eb n be might arraign the defendant de novo in cuſtedia merreſcalli, aud 
appeal. had leave to do it, and did it accordingly. But note, that the 
court reſented this proceeding of Mr. Earle, as vexatious, and un- 
becoming a man of the profeſſion of the law; and the chief juſtice 


gave him a very ſevere rebuke. 
Rex ver/. Douſe. 
Indifment HE defendant was indicted for having kept a ſchool with- 
ee ta mm 1 out licence of the biſhop of the dioceſe, &c. contra forman 


for keeping ſlatut. Upon which Mr, King moved to quaſh the indictment 
7 3 (being removed hither by certiorari) and the exceptions that he 
r ne took the laſt term were, 1. That there was no. ſtatute, that probi- 
bited keeping ſchool without licence, but 1 Fac. 1. cap. 4. pur. 9. 
and the ſaid act preſcribed a particular puniſhment, vig. forfeiture 
of, &c. Therefore it was not an offence indictable, being a new 
offence. 2. This indictment was found before the fuflice of 
peace at the quarter-ſeſſions, and they have no power by the act, 
and therefore it was void. 3. This ſchool was not within the act 
of James I. becauſe the act extends but to grammar ſchools, and 
this ſchool was for writing and reading. And afterwards in this 
term, after a rule made, that cauſe ſhould be ſhewn upon notice, 
why, &c. the indictment was quaſhed. 1 
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Archer's caſe. 

IR Bartholomew Shower moved for a habeas corpus, to be di- Habeas corpus 
rected to Jabn Archer of Welford in the county of Berks eſquire, 22 
fon of judge Archer, to command him to bring the body of Mrs. in cuſtody by | 
Ehanor Archer his daughter, being kept in her father's houſe by her father. b 
her father, and by him barbarouſly abuſed ; upon producing a letter * 
written by the ſaid Mrs. Archer to her mother (who was ſeparated 
ſom her huſband) teſtifying that ſhe was ſeverely uſed. On the 
ther fide another was produced, by which the declared before God, 
and offered to confirm the truth thereof by taking of the ſacrament, 
that he uſed her very well. And the court granted a habeas cor- 
a, to have Mrs. Archer preſent in court, to examine her, re- 
turnable immediate. And at another day upon examination of 
Mrs. Archer herſelf, ſhe affirmed, that ſhe had no cauſe of 
complaint gainſt her father; and therefore no order was made 
in it. ET | 


Note; Mr. Northey ſaid, that in the caſe of the lord Leigh of 
S'ozeley a habeas. corpus was granted, only upon the letter of my 
dy Leigh. And per Holt, without doubt a habeas corpus may be 
ganted upon the ſight of a letter. 


Mitchell ver / Brou ghton. 
Intr. Eil. 12 Vill. 3. B. R. Rot. 506. 


. aſumpfit upon a ſpecial promiſe to transfer ſtock in don the 

the plaintiff declared upon an agreement in writing, by which ftock jobbing 
the defendant agreed in 1692. in conſideration of to transfer _ „ 
o much ſtock to the plaintiff or order upon requeſt; and he 
hewed a requeſt, Cc. and averred that the defendant had 

not transferred. The defendant pleaded the act of 8 & g of this 

King, cap. 32. againſt ſtockjobbing. The plaintiff demurred. And 

was urged, that this contract was within the ſaid act, becauſe, 

* may be, the transfer was not to be made before the da 

of But per Heilt, the ſaid act ſhall be taken ſtrictly, 

txcauſe it deſtroys bargains, and therefore if the requeſt was before 

the ſaid day, it is well enough. A ſecond exception was to the 

(claration, becauſe the plaintiff has not averred, that the defen- 

Gant has not paid do the plaintiff's order. Sed non alls- 

aur, for that ought to come of the other ſide, if payment was 


EO] | made 
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made to the order of the plaintiff. Judgment mf, Ec. for the 
| plaintiff. See the caſe of Smith v. Maſtall. Ante 3 16. 


Horne ver/. Hunter. 
Intr. Trin. 12 Will. 3. B. R. Rot. 446. 


Goods levied * The defendant juſtified under proceſs in the hun- 
ke vc dred court againſt the plaintiff, upon a plaint there levied, 
the hundred and judgment againſt him, and the goods, for which the a&ion 
court ought . Was now brought, levied in execution by Aufi facias, and deli 
vered to the vered to the plaintiff in the action there, &c. The plaintiff demur. 
plaintiff, red. And the plea was adjudged ill, becauſe the goods levied in 

exccution were delivered to the plaintiff in execution, which could 


not be, And therefore judgment for the plaintiff. 


Welt ver. Welt, 


8. C. 3 Salk. © Hg +: plaintiff brought an action yo his caſe againſt the 
CE am defendant, mayor of Banbury, for having made a falſe retum 
442 to a mandamus, c. The defendant pleaded, that he was not 
Holt 559- mayor at the time of the emanation of the writ. And upon mo- 
der of the tion concerning the waving of this plea, and pleading the genera 
pes. iſſue, Holt chief juſtice held, that this plea amounted to the gene- 
ral iſſue, being only a denial of a matter of fact alleged in the 
declaration. And per curiam, if a man pleads the general iſſue, 
and that is not entred ; he may waive it, and plead ſpecially with- 
in four days; and Sunday ſhall not be reckoned one of the four 
days. But Sunday is reckoned one of the fifteen days upon the re- 

turn of writs, Cc. | | 


Cheeſſy ver. Baily. 


8. C. 1 . HE parties entred into mutual bonds, with reſpective con. 
850 Comyns ditions, that they reſpectively ſhould ſtand to the award 
114. to be made by J. S. of, &c. and if they ſhould conſent, to make 
e 7 that ſubmiſſion by rule of court, according to the late act of pat- 


pee i liament, that then the bond ſhould be void. And now a mo- 
the late act. tion was made, that this ſhould be made a rule of court, upon 
affidavit of the execution of theſe bonds. But it was 25 
by Sir Bartholomew Shower, becauſe it was only parcel o v4 
condition, and his client would rather forfeit the penalty her 


—— — 
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bond. And per curiam, the conſent to make a ſubmiſſion a rule 


of court ought not to be a part of the condition, but only in- 
ſerted in the condition, by the late act. But nevertheleſs Holt 
held, that this was a plain evidence of the conſent of the parties; 
and if it were not ſo, the eondition would fignify nothing ; for 


vo ſubſequent conſent afterwards would be ſufficient within the 


at, And a rule was made, that it ſhould be made a rule of 
court, ni, Sc. Upon which Shower urged, that the award was 
made by the arbitrators partially. Whereupon day was given te 
hear both parties as to that, &c. | | 
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Rex ver/. Inhabitantes Mile-end, 


Attachment is Y the act 30 Car. 2. cap. 3. which prohibits the burying 
nor —_ : in linen, under the penalty of 5 /. the one moiety of this 
Ges of is given to the informer, and the other moiety to the 

an old order of the pariſh. Mile-end is a hamlet of itſelf, and has 


of juſtices con- 


firmed in B. E. diſtinct officers, and a chappel of eaſe, but lies within the pariſh of 
Stepney. The Jews have a burying place there in Mile-end, And 
the juſtices of peace in 36 Car. 2. made an order at their ſeſſions, 
that the church-wardens of Mile-end ſhould give account of their 
receipts of the buryings ariſing within their precinct to, &c. to the 
end that there might be an equal diſtribution through the whole 
pariſh ; which order being removed heretofore in the time of 
Charles II. into the King's Bench, was confirmed, and the church- 
wardens of Mile-end accounted accordingly for ſome time. But 
the preſent church-wardens of Mile-end not having accounted ac- 
- cording to the ſaid order, Mr. Maxon moved laſt term for an - 
tachment to be granted againſt them, for not accounting according 
to the ſaid order, it being confirmed in this court, and fo a con- 
tempt of this court. And a rule was made to ſhew cauſe. 
now the ſaid rule was diſcharged, and an attachment denied, be- 
cauſe application ought to be made to the juſtices for a new orde, 
and that is the proper remedy. And the whole court held the 
order juſt and good. | 


Selb 
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Selby ver/. Clarke. 


R. Broderick moved for a prohibition, to be directed to the Mui for 
ſpiritual court of to ſtay a ſuit there againſt — Tn. 
the plaintiff for tithes of hay and lambs, fed, dropped and nouriſhed Bub. 303. 
upon the plaintiff's land, Sc. upon ſuggeſtion of a modus, that in | 
conſideration that they ' uſed to pay the tenth lamb of all the lambs 

dropped in their pariſh, they uſed to be diſcharged of the tithes of 

all lambs there fed, &c. and as to the tithes of hay, it ſuggeſted 

: cuſtom within the pariſh, that if any pariſhioner fed his ſheep 

with his graſs until June and Auguft, that then he might mow 

the coarſe graſs, with which they fed their ſheep in the winter, 

whereby the parſon had ubertores decimas of the ſheep, &c. And 

2 rule was made, to ſhew cauſe wherefore, Sc. And now Mr. 

(k-/hyre againſt the prohibition urged, that this was a plain pre- 

ſcription in non dectmando, becauſe nothing was payable, if there 

were not ten lambs; like the caſe of Delman v. Barton, 1 Roll. 

Abr. 648. C. 4. 1 Mod. 229. 


But Mr. Broderick e contra urged, that this was a good modus, c ; | o 
becauſe by the canon law diſtribution ought to be made of the tithes - \ 
> lambs, at the places where the ſheep had been all the year; and 
therefore the parſon not having right to eyery tenth lamb, becauſe 
lome of them might be but newly bought, the plaintiff paying 
every tenth lamb, might well in conſideration thereof preſcribe to 
be diſcharged of the lambs there fed. And he cited 1 Roll. Abr. 
645, C. 1, 649. pl. 7. But per Holt chief juſtice, the tenth lamb 
s due to the parſon by common right. And though they may 
make diſtribution in the eccleſiaſtical courts, that is only among 
the parſons themſelves, but does not concern the. proprietor of the 
land, who ought to pay the tenth lamb to the parſon by the com- 
mon law; and therefore this cuſtom cannot be eſteemed by this 
court as beneficial to the parſon, and conſequently it is no ground 
for a prohibition. But this caſe differs from the caſe cited by 
Geſtyre, becauſe wool is ſeverable, and every part of it tithable, 
and the parſon may have the tenth ounce, or part of an ounce, 
but lambs are intire. But this is not a preſcription in non deci- 
zande, becauſe under the tenth tithe is not due. And therefore 


this is not a Modus in non deci maudo, but no modus at all, 


TFT TSA Fra. KN NIA ES. 5 48 


2. As to the modus for the hay, Cheſtyre urged, that it was a 
an non dectmando, And for that he cited 1 Roll. Abr. 650. pl. 13. 
Cre, fac. 47, Moor 683. And the court held it to be a void 
cuſtom, and therefore the rule was dilcharged. 


8 KA Parker 


as 
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| Parker ver. Atfield. 
Intr. Hil. 12 Will. 3. B. R. Rot. 464. 


S. C. 1 Salk. HE plaintiff brought an action of debt againſt the deſen- 
18 . dant as executor to J. S. upon a bond of the faid J. f. 
385. p. 20, The defendant pleaded in bar a judgment for 100 J. recovered 
39 C Er pied. againſt the ſaid J. S. by J. N. in his life-time, and that he hath 
- 5 not aſſets above 5 J. which he detains erga ſatigfactionem of the 
Debt againſt ſaid judgment. The plaintiff replies, that J. N. would have re- 
be ele a Ceived 12/. in full ſatisfaction of the ſaid judgment, and that the 
. eee . defendant refuſed to pay it, but keeps the judgment on foot by 
tra g, Ce. fraud, to defraud the plaintiff, &©s. The defendant rejoined, that 
—_— he had not aſſets, but to the value of 5 J. Upon which the plain- 
on foot by tiff demurred. And Mr. ſerjeant Carthew for the plaintiff argued, 
fraud ; the de that the rejoinder was ill; becauſe the defendant ought to have 


6 pam dle traverſed the fraud. For the plaintiff is not concluded by his alle- 


that. gation of aſſets but to 5 J. but by the plea of the judgment he 
2 I " admits that he has aſſets to the value of 100 J. the fraud not being 


traverſed. 


Acherley e contra for the defendant faid, that this plea did not 
admit aſſets for 100 J. becauſe if the defendant had not any aſſets, 
yet he ought to have pleaded this judgment, and not to have left 
the judgment to go by default againſt him. For in ſuch caſe if 
aſſets „ ſhould come to the hands of the executor defen- 
dant, no advantage could have been taken of that judgment not 


being pleaded, and ſo he would be liable to the faid judgment, and | 


to the plaintiff alſo, whereas perhaps he might not have aſſets to 
ſatisfy either of them. [See the caſe of Rock v. Layton before, 589. 
But per curiam, judgment ought to be given for the plaintiff, For 
though it be true, that the defendant ought to plead the judgment, 
yet he ought alſo to plead truly, how much is due upon it, and 
that he hath not aſſets to ſatisfy. And in this caſe not having 
pleaded truly in his plea, he ought to have traverſed the fraud 
alleged in the replication. For now by pleading over, he has ad- 
mitted that it was kept on foot by fraud. For the allegation, 
that he has no more Quin 51. affets, does not conclude the plan- 
tiff, but his replication ought to be anſwered. In this caſe if the 


| defendant had joined iſſue upon the fraud, if it had appeared upon 


the trial, that the defendant had not aſſets to pay the 12/. he wou 
not have been charged, but by direction would have had a verdi 
for him. And per Holt chief juſtice, if there are three judgment 


_ Againſt the teſtator, each one for 20 J. the executor has aſſets w 
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to the value of 20 J. if he pleads theſe three judgments, and one 
of them is ill pleaded, or _ iſſue joined one of them is found 
gainſt the executor | though in fact perhaps he has but 20/7. 
which will not be ſufficient to ſatisfy the other two judgments of 
20 J.) yet by pleading the three, it is an implicite confeſſion of 4#* 263+ 
aets, more than the two judgments; and therefore in ſuch caſes 
dgment ſhall be againſt him for the value of the ſaid judgments. 

Which Gould juſtice agreed. But (per Holt) if the executor 

leads three judgments, &c. and the plaintiff takes judgment to 

w execution when aſſets happen farther than what will ſatisfy 

the three judgments, the executor at the ſame time having but 

20 J. and afterwards 40 J. aſſets come in to the executor ; the 
executor ſhall not be liable, until more aſſets happen, becauſe the 

plaintiff did not take judgment to have execution of aſſets generally 

when they ſhould happen, but of aſſets over what would ſatisfy 

the judgments. But the more fafe and juſt way for an executor, 

is to plead truly, how much is really due upon a judgment. And 

Halt cited Paſch. 23 Car. 2. B. R. rot. 339. Walpole verſ. Pri- 

daux, in point. Judgment was given for the plaintiff. Gould 

juſtice cited V. Jones 91. Veale v. Gateſdom, as a caſe in point, 

and which had been always approved. | 


” Almanſon ver /. Davila. 


5 a motion in this caſe Holt chief juſtice ſaid, that he Common bai 
had known it held by the court, that where the plaintiff in another 
was nonſuit for want of a declaration, and afterwards - brought an- _— 


other action for the ſame cauſe, that he ſhould have but common former. 


| Weeks verſe Peach, 


Rr ming A thereupon, And a ſpecial demurrer to 8. C. 1 Salk. 
the avowry. Motion was made at the fide bar, to have 17% 1g 
eve to amend, Joci inſtead of locus in quo, Gc. there being two yrs 
places in the declaration. And a rule was made, to ſhew cauſe, Gc. after demur- 
And Sir Bartholomew Shower ſhewed cauſe, that they demurred for gat eng. 
this reaſon, and that ſuch amendment cannot be made after de- ment are now 
murrer without conſent, and he would not aſſent. Cur* accord. made every 
And the rule was diſcharged, . —— of Cofts, 
| &C. 


May 
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May wle kus. 
Intr. Paſch. 13 Will. 3. B. R. Rot. 165. 


5. O. Caſes F Ndebitatus aſſumpſit for 50 I. The defendant pleaded, that the 
3 37: = plaintiff . to an account, and d plaintiff wy 
| found in arrear 55s. and that then it was agreed between them, 
that the one ſhould be quit againſt the other, except the 6. 
The defendant demurred. And exception was taken to this, 
it amounted to the general iſſue. Againſt which Carthew ſerjeant 
for the defendant cited 1 Mod. 205. 2 Mod. 43. as a caſe in point, | 
that ſuch plea is good. And at another day Sir Bartholomey | 
Shower for the defendant ſaid, that this was but form, and there 
fore good upon a general demurrer, it not being ſhewn for cauſe, 
He cited 21 Ed. 3. 70 3 Cro. goo. Cre. Fac. 130. Rf. 
Entr. 429. 10 Co. 88. There are ſeveral things which may 
either be pleaded ſpecially, or given in evidence upon the gene- 
ral iſſue, as a releaſe, &c. But Nes Halt, this ought not to be 
pleaded ſpecially, but amounts to the general iſſue, and might have 
been given in evidence upon it. But at another day the plea wa 


waived by conſent, and the defendant pleaded to iſſue. 


The preſident and college of Phyſicians wer. Salmon, 
mur. Mich. 8 Will. 3. B. R. Rot. 349. 


8. C. 2 Salk. H E plaintiffs by the name of the preſident and college c 
IT commonalty, &c. brought an action of debt againſt the de- 
Debt by de fendant for 5 J. per month, for having practiſed phyſick without 
collegeofphy- licence. Upon demurrer to the declaration Mr. Mountague for 
9 wigg , defendant argued, 1. That this action could not be brought as here, 
, put ought to be brought in the name of the preſident alone, or d 
the college alone; the words of the charter of 475 2 
corporation being, quod ip per nomina pracfidentis collegit Jeu comm 
| 22 Ge. might tae —— hich words, per nomine, i 
the plural number, and not nomem, ſhew that they are two d- 
ſtinct names. Beſides, that the preſident and college are diſtind; 
for by 32 Hen. 8. cap. 40. the prelident of the college, &c. e 
Sc. 1 Mar. 2. cap. 9. enacts, that when the preſident of the c 
lege, &c. ſhall ſearch, &c. The charter of Elizabeth, which _ 
power to have a body, &c. to anatomize, grants to the preſicc 
collegii ſive communitatis ; whereas if they had been incorporate 3 
him, it tha to have been college. Agzinl 


———— 


Js ainſt which it was argued for the plaintiffs by Mr. Cbeſbyre, 
N.. being incorporated by the name of the preſident and col- 
lege or commonalty, and having capacity given them, to purchaſe 
by the ſaid name; in conſequence it gives them power to be ſued, 
and to ſue, by the ſaid name. For where a corporation is crea- 
ted, with ability to 1 they ſhall have power to ſue as inci- 
dent, 10 Co. 30. 3. 1 Noll. Abr. 513. Then the ſubſequent 
cauſe which follows, &c. is not reſtrictive, but only additional, 
and will not take away the right, to ſue by the name of the cor- 
poration. 8 Hen. 7. 28. Fitæb. briefe 485. 5 Edw. 4. 20. 
16 Hen. 7. 1. 29 Hen. 6. 4. 44 Edw. 3. 6. 6. 13 Hen. 7. 14. 
He agreed, that the action might be brought by the preſident alone, 
or by him and the college or commonalty, as here; but there is no 
precedent of an action brought by the college. And the whole 
court held the action well brought here. And per Holt chief ju- 
ſtice, if it had been a new caſe, he ſhould have been of opinion, 
that the action could not be brought in the name of the preſident 
only, but by the reaſon of the law they all ought to join, becauſe. 
they are made a body aggregate of a preſident and commonalty, 
and have power to purchaſe, and it is proper for them to bring 
:&ions in the name of the head and body, eſpecially the penalty 
here being given to the prefident and college; bat it has obtained, 
to bring it in the name of the preſident alone. Cro. Car. 256. 
But the manner here is more proper. And the reſolutions in Cro. 
Ec. are founded upon a miſtake, for the word nomina in the faid 
clauſe means only that they are ſeveral words, though as a name of 
corporation they are but one; and the word ef is omitted, which 
is in the name of the corporation. Coke ſays in Sutton's hoſpital 
caſe, 10 C. 29. 6. that a corporation muſt have a name, which is 
rue; but that ought to be underſtood, either by patent of incor- 
poration, or arifing from the nature of the thing ; as if the King 
ſhould incorporate the inhabitants of Dale, and give them power to 
elect a mayor; though no name of corporation be mentioned in the 
patent, yet their name ought to be, mayor and commonalty, or 
mayor and burgeſſes. The corporation of the town of Norwich 
have been ever fince the time of Henry IV. known by the name of 
the mayor, ſheriffs and commonalty, the patent having deſtroyed 


* 
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* 


5 N the four bailiffs that they had before, and erected this new corpo- 

24 ration of mayor and ſheriffs, and yet no ſuch name is given them 

nd; ws y f 

cl by the ſaid charter, : | | 
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|  Akecond exception was, that it was faid in the declaration, Salle repug- 
0 = the defendant by the ſpace of ſo many months ante exhibit;. nant is void. 
ih eum billae, ſcilicet the twenty-third of, Auguſt practiſed phyſick, 


Ec. which was impoſſible ; but it ought to have been from the 
„ 1 twenty 
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twenty-third, &c. To which it was anſwered, and agreed by the 
court, that the words, twenty-third of Auguft, coming in after 3 
ſeilicet, if they were repugnant to that which went before, thoulq 
be rejected, and then the declaration would be good for fo man 
months ante exbibitionem billae. es 7 


Fxereild 3. A third exception was, that the declaration was ill, 
*. it favs, that the nant exercuit et adhuc exercet, * 
general, for it ought to have ſpecified, in what he exerciſed phy. 
ſick, to the end that the court might judge whether he exerciſed 
phyſick or not. Farther, that 34 & 35 Hen. 8. cap. 8. gives 
power to particular perſons, as perſons having knowledge of the 
nature of herbs, to practice ſome ſorts of phyſick, viz. to admi- 
niſter drinks for the ſtone, &c. without incurring any penalty, 
and perhaps the defendant practiſed within the ſaid act, and then 
he will be exempt from any penalty of 5 J. per month. Beſides 
that the jury cannot be proper judges of what is practiſing phyſick; 
nor can the defendant; know what defenſe to make to a charge ſo 
general. And in Raft. Entr. 426. it is ſhewn in what, &c, To 
which it was anſwered for the plaintiffs, and agreed by the coun, 
that the offenſe, made ſuch by the act, is the exerciſing phyſick, 
and it is ſufficient to lay it in the words of the act. As in an 
indictment upon g El:z. cap. 4. it is ſufficient to ſay that the defen- 
dant exercuit ſuch a trade, without ſhewing what particular act he 
did. And the generality of the charge is no inconvenience to the 
defendant, - becauſe the proof is incumbent upon the plaintiff. 
And if there is any thing contained in another act for the benefit of 
the defendant, he ought to plead it, or he may give it in evidence 
upon il debet pleaded. 


. — 4. A fourth exception was, that debt will not lie, it not being 


in a ſtatute for given by the ſtatute, but an information at the. ſuit of the King, 
the perſon to Debt is given by 25 Car. 2. cap. 2. for the penalties for not having 
| — taken the oaths, and uſually in all penal ſtatutes. To which i 
was anſwered, that where a certain penalty is given by a ſtatute, 
the perſon. to whom, &c. ſhall have debt by conſtruction of law, 
And the caſe upon 2 & 3 Ed. 6. cap. 13. of tithes is a ſtronger cal 
the treble value ſounding in damages, and not being given in cer- 
tain to any perſon by the words of the ſtatute, And the caſe in 
Cro. Car, 250. is as the preſent caſe is. Which was agreed by the 
court. But Holt chief juſtice ſaid, that the caſe of debt for tithe 
upon the ſtatute of Edward VI. was at firſt a ſtrain, becauſe it gave 
an action of debt, whereas the ſtatute gave but treble damages; 
but the party ſhould rather have had an action upon the 
ſtatute, | I 
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5. A fiſth exception was, that the action was brought Fl. 5 Will. The au- 
G Mar. the entry Mich. 8. which was two years after the death pt of 3 
ohe Queen, and the memorandum was, that they proſecute for declaraion, 
the King and the late Queen. But to that Holt chief juſtice an- and may be 


ſwered, that it was no part | of h the declaration, and might be "71 3 24. 


"tad ſixth exception was, that this action ought not to be Tam guan. 
brought tam quam, no action being given to the King. Sed non | 
allxatur. For per curiam, the precedents are the one way and 


| the other. 


7. The ſeventh exception was, that the charter confirmed by Variance. 
the act is, that no perſon ſhall practiſe, Sc. without licence under 
the ſeal of the preſident or college; and the averment is, that he 
had no licence under the ſeal of the preſident and college; which 
is a variance. But held well enough. And judgment was given 
for the plaintiff ai, Oc. 9 1 


F K r aw Wy 


Berween the pariſhes of Caiſter and Eccles. 


PON orders removed by certiorari, the caſe was thus: AS. C. 1 Salk. 

poor child was bound apprentice to a man at Caiſter. He 3% nee 
afizned him to B. who lived at Eccles; and there he completed 1 
the ſervice of the reſidue of his apprenticeſhip. And the queſtion = ſettlement 
was, whether the child ſhould not be ſettled at Eccles, where his wo was wt 
ſcond maſter lived, to whom he was aſſigned? And the juſtices S8. P. deter- 
at the ſeſſions held that he ſhould not, becauſe the apprentice is not mined between 
afhgnable. But per Holt chief juſtice, though that be true, yet 3 
the firſt maſter might aſſign his apprentice; and though that would Dever and 


not paſs his intereſt in the apprentice, yet it is a good contract, %. Firming, 


U 


s R. 7 ©» © 


5 that the apprentice ſhould ſerve the ſecond maſter during the time, ar us 6 4 
i, though the words are only grant and aſſign; like the caſe of aſ- /ationeServie' 
3 izning a bond, though it be not aſſignable in point of intereſt, yet þ 1 7 : 

it 1s a covenant, that the aſſignee ſhall receive the money to his 185 
i own uſe, To the ſame purpoſe is the caſe of Deering v. Farringdon, 

4 26 Car, 2. 3 Keb. 304. $ here this aſſignment is a good agree- 

as ment between the firſt and the ſecond maſter, that the apprentice 

wy ſhould ſerve the time with the ſecond. And ſo it is a ſervice as 

Ve *pprentice, and ſo makes a good ſettlemeot. 

ts; | | 

the Note, that the binding in the apprenticeſhip was in 1686. the 


alignment in 1688. before 3 & 4 Will. & Mar. cap. 11. But 
5 | the 
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the chief juſtice did not regard the time, in delivering the refoly. | 


tion of the court. 


8. C. 1 Salk, 
38, 251. 


S. C. Comyns 


96. 
Mandamus to 
grant admini- 
tration. 


Blackborongh verſe Davies 


JN Awheney Bentley being poſſeſſed of a conſiderable perſonal eflate 

died inteſtate, leaving his grandmother and an aunt his next 
of kindred. The ſpiritual court granted adminiſtration to the grand. 
mother. Upon which a motion was made for a mandamus to be 
directed to the ſaid ſpirittral court, to'command them to grant ad- 
miniſtration to the aunt, as more near of kindred than the grand- 


mother. And this caſe was ſeveral times ſtirred at the bar 


Mr. Broderick and Serjeant Darnall for the mandamus, and by 
Sir Bartholomew Shower and Mr. Chefhyre e contra. And it ws 
argued for the mandamus, that the aunt is more near of kindred 
than the grandmother, and therefore the fpiritual court has no au- 
thority to grant adminiftration to the grandmother, being contrary 
to the ſtatute of Henry 8. That the ordinary having granted ad- 


- miniſtration wrongfully, he ought to rectify it. That this could 


not have been queſtioned before 31 Edw. 3. cap. 11. becauſe until 
the ſaid time the adminiſtrator was but a ſervant of the ordinary; 
but now by the ſaid ſtatute the ordinary is obliged to commit ad- 
miniſtration to the neareft and moſt lawful friends of the deceaſed. 


The 21 H. 8. cap. 5. gives him election, to ſuch of the neareſt 


in equal degree as he will. But if the neareſt of kindred at the 


time of the death of the inteſtate be diſabled by attainder, &c. and 


* afterwards the faid diſability is removed, the ordinary ought to | 


grant adminiſtration to him ; but if he has granted adminiſtration 
before, pending the difability, it is made a queſtion in 1 Sig. 371. 
Offiley v. Bet, if the adminiſtration ought not to be repealed, before 
it be granted in the faid caſe to ſuch next of kin, becauſe an in- 


tereſt is veſted. But the difference is, where adminiftration is com- 


mitted to the next of kin, and where to a ſtranger. In the latter 
caſe a new adminiſtration ought to be granted without repeal of 
the former, and the very a& of the new grant will be a repeal, 
1 Anderf, 303. Ow. 50. Cro. Eliz. 460. becauſe the ordinary has 
never well executed his authority, And therefore though in Pact- 
man's caſe it was done upon citation 6 Co. t8. yet it does not fol- 
low, that it might not have been done without it; of which opi- 
nion is Popham, 3 Cro. 460. And if the ordinary ought to do it 
without citation, the King's Bench will grant a mandamus, do 
command him to do it; and the rather, ſince he has proceeded 
contrary to the ſtatute. Beſides, that the mandamus does not 


confine him to do it in any particular manner; therefore they = 
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| & it by citation, if that be more proper. Farther, adminiſtration 


may be granted in vacation time, before application can be made 

here for a mandamus. But after great confideration a mandamus 

das denied by the whole court. And per Holt chief juſtice, in 

vxcation time one may reſort to the Chancery, and upon ſuggeſtion, 

that the ſpiritual court proceeds to grant adminiſtration to a wrong Prohibition to 
perſon, may have a prohibition iſſuing from thence, returnable in _ 22 
the King's Bench or Common Pleas. The authorities cited are gan. 
grounded upon a reaſon that is not law at this day; for now the 
adminiſtrator is not a ſervant to the ordinary, but has a fixed in- 

tereſt, as well as an executor who is appointed by the party him- 

ell. Though the ordinary is reſtrained by the ſtatute 21 Hen. 8. 


Y cp. 5. to grant adminiſtration to the next of kin, yet he is not ſo Adminifira- 


fr reſtrained, as to make a nullity of the adminiſtration, if it be to" commit- 
committed contrary to the direction of the act; for if it were void, 40 the flare 
il diſpoſitions of the goods of the inteſtate, pending the admini- is not void. 
tration, and before it was repealed, would be void; and after it 
was repealed, the ſecond adminiſtrator might have trover for the 
goods, which cannot be. If adminiſtration be committed to a 
creditor, and afterwards repealed at the ſuit of the next of km, the 
creditor ſhall retain againſt the rightful adminiſtrator, and all diſ- 6 Co 13. 
politions of the goods, Cc. pending the citation, ſhall be good. 
And it is not like the caſe of a grant of adminiſtration by the 
biſhop of an inferior dioceſe, where the inteſtate had bona notabillia 
in divers dioceſes; for there ſuch adminiftration is abſolutely void, 
but here there muſt. be a citation to repeal the letters of admini- 
tration, It would be a good return to a mandamus, that admini- 
fration is already committed, and there is not any lis pendens. He 
ad, that he would not fay, that he would grant a nandamus, if 
there was a citation depending ; but doubtleſs before that, the mo- 
tion is too ſoon made. In the caſe of Sir George Sandys admini- 
ſtation was granted to the brother, and he continued adminiſtrator 
for ſome time ; then one pretended to be the wife of the inteſtate, 
and commenced a ſuit in the ſpiritual court to repeal the admini- 
ration committed to the brother, becauſe it ought to be committed 
o the wife; and the brother moved in the King's Bench for a pro- 
bibition, becauſe the ordinary had power to grant adminiſtration, 
either to the wife, or to the next of kin; and it was held, that he | 
ſhould not repeal the adminiſtration committed to the brother, be- 
Que the ordinary had executed his authority. There was a caſe 
between Du and Maſon, where a feme covert died inteftate, Duncomb v. 
eving debts due to her, Which the law would not give to her datos. 
huſband ; and adminiſtration was granted to her next of kin, and 
the huſband ſued in the ſpiritual court, to repeal that adminiſtra- 
uon; and a prohibition was granted, and a declaration made upon 
u, and the queſtion was, whether - = husband could repeal _ 
| 5 admi- 
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.adminiſtration ? and it was held, that he could: but againſt 1 
the caſe of Sir George Sandys was cited; but it was held, that | 
did not affect the ſaid caſe, becauſe the husband had an original 
right by 31 Ed. 3. cap. 11. and was not within 21 Hy, 8, 


cap. 5. and the ordinary has no election in the caſe of the hüt. 


band. This caſe was in the Common Pleas in the time of Bricgnat 
chief juſtice. | | 


A grandmo- 2. They held, that the grandmother was as near as the aunt; 
ther is nearer - 5 5 : | : 7 ; 
of kin than for in this caſe in deſcent of lands it would be a mediate deſcen, 
the aunt. and the ſame medium to both, viz. the father. It is enough ty 


ſay, frater et haeres, or ſoror et haeres, which was the grand reaſon 


in the caſe of Collingwood v. Pace, And the grandmother ſeen | 


to have the advantage, becauſe ſhe is of the right line, the aunt 

| of the collateral line. And for theſe reaſons the mandamus wi; 

_— v. denied. And Sir Bartholomew Shower cited a caſe between Eurty 

Taru. 1055, and Sharpe the laſt Trinity term, where an adminiſtration was ſued 

to be granted to the great grandmother ; and the aunt moved fl 

a prohibition in the Common Pleas, to ſtay the ſuit in the ſpiritul 
court, and it was denied. 5 + 


' Lancaſhire verſus Killingworth. | 
Intr. Trin. 12 Will. 3. B. R. Rot. 359. 


S. C. 2 Salk. [ N covenant for 2000 J. the plaintiff declared, that the deten- 
_— Comyns 1 dant's teſtator covenanted with the plaintiff, upon two day 
116. notice to be given to him, to accept at any time within the yez 
Covenant e 1000 J. of the joint ſtock of the Hudſon's Bay company at the 
S. Ci 2 Nod. Hudſen's Bay houſe in, &c. and upon the transfer thereof to pr 
530, 533- to the plaintiff 2000 J. and the plaintiff avers, that upon the k 
3 Salk. 342» cond of November 1692 he left notice in writing at the teſtator: 
oo houſe, requiring him the fourth of November following (ha 
was within the year) at the Hudſin's Bay houſe, to accept tix 

1000 J. ſtock; and that the plaintiff was ready there at the d 

and offered to transfer the ſtock, but that the teſtator did not con: 

to accept it; nor hath the ſaid teſtator or the defendant paid f 

the plaintiff the 2000 J. Upon demurrer to the declaration, anc 

argument at the bar two or three times, the whole court held de 
declaration ill, and that judgment ought to be given for the defet- 

| dant. And Holt gave the reaſons of it. He ſaid, that though * 
Tender and 2000 l. were payable upon the transfer, yet if a legal tender N 
deal, been made by the plaintiff, he would have been as well intitle 


mounts to 


the ad done. to the 2000 J. as if he had made an actual transfer. But here the 
The 


tender ſhewn in the declaration is no legal tender. 
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The plaintiff ſays, that he was ready at the time and place, and Tender 


ered to transfer, but the defendant's teſtator did not accept it. pleaded. 


Now if the defendant's teſtator had been there, the plaintiff ſhould 
have averred a refuſal, as well as a tender. 16 Edw. 3. 31. 
17 Edw. 3. 11. 1 Sid. 13. Ball u. Peake. aided there by verdict. 

2 Saund, 350. Peters v. Opie. Averment of a tender, without 


 averment of refuſal, or that it was hindered by the defendant, held 


ill; but aided by verdict. 2 Ventr. fog. The other way of plead- 


ing a tender is (where there are time and place for the doing of it) 


that he came and offered to do, &c. but the other did not come to 


receive, &c. Yelv. 38. Hughes caſe. But in this laſt caſe, where 
the party to whom the act was to be done did not come at the time 
and place appointed, the other ought to ſhew, that he came at the 
aft time of the day, which time of day the law has appointed for 
the doing of the act, and therefore if he came before, he ought to 
continue there the laſt time; which ought to be ſhewn in pleading, 
which is not done here. 5 Co. 114. Wade's caſe. 2 Cro. 423. 
But in pleading of tender and refuſal, any time of the day is ſuffi- 


cient. It has been a queſtion heretofore, where a tender has been 


pleaded in the abſence of the party, whether one ought not to aver, 
that no perſon came, &c. on his behalf, as well as that one ought 
to aver, that he did not come himſelf, Cc. and it was pleaded 
without ſuch averment, and a queſtion made of it, but held well 
cnough, Cro. Eliz. 754. Yelv. 38. becauſe it ſhall not be intend- 
ed, if he did not come himſelf, that any came on his part, and if 
any did come on his part, he ought to ſhew it of his ſide in plead- 
ing, The reaſon of all which is, becauſe when a man has agreed 
to do a thing, he ought to uſe his utmoſt endeavour to do it; and 
if it be not done, he ought to ſhew why it is not done. Now 
here the plaintiff ſays, that he offered to do it; why then was it 
not done? He ought to ſhew, either that the teſtator refuſed, or 
that he did not come to the place, where, &c. at the Jaſt time, 
when it was appointed by the law. And this is agreeable to the 
reaſon of the law in other caſes. 8 Co. 92. Francis's caſe. A. is 
bound in a bond, conditioned to infeoffe J. S. the obligee diſſeiſes 
A. this is no plea to the bond, becauſe he might have entred, and 
made the Serie and the obligor is bound to do all that he can; 
but it would have been a good plea, that the obligee held him out 
by force, ſo that he could not enter. 3 Co. 694. Blandford v. 
Andrews, Intr. P. 41 Eliz. Rot. 351. a caſe very remarkable to 
this purpoſe. And Hob. 77. Auſten v. Gervas, where the conſi- 
tion of a promiſe was, to be bound in a bond, Ce. he was 
nd to fix the ſeal upon the wax, and deliver it as his act and 
deed, to make a ſufficient tender. The law requires, that every 
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one do all that he can, to intitle himſelf to an action. or ta 6v.@c 83 
himGelf Bpm u penalty. ,, Toon Bl 
| | Po the 
Objection. In theſe caſes of transfer of ſtocks made in the com. be 
pany's books, they only attend at certain hours, as from ſeven tz RN 
twelve, or from three to ſeven; and therefore it would be ya; fart 
to aver attendance at the laſt hour of the day, when at the (id the 
time a transfer could not be made. And this objection was made tice 
in the caſe of Shales u. Seignorett. Ante 440. ſho 
| con 
Anſwer. The law appoints the laſt time of the day ſufficient ſho 
| for the doing the thing in; but if there is ſuch particular ulape, the 
Notice. that ought to be averred, otherwiſe this court cannot take notice of % 
it; as for the purpoſe, that they never ſtay at the office after fix of bot 
clock; and then they ought to ſhew, that they were there the laſt 210! 
time allowed by the uſage, and tendered, and that would be good. of 
But in this caſe, for the reaſons aforeſaid, the declaration i il, anc 
and therefore judgment ought to be given for the defendant, and * 
ſo it was. : | bs, 
Z | ſho 
| 8 . orn 
Lacy ver}. Kinaſton. gu 
7255 Car 
| Ss 2 Salk.  NOvenant wang by the plaintiff as adminiſtratrix of Lay, Th 
Hefualance. The plaintiff declared upon an indenture bearing date the fit tac 
tow 29 | of May 1676. made between Thomas Killigrew and the defendant 35 
y bg 7 2 and others of the one part, and the inteſtate of the other pan, | 
2 reciting, that certain articles had been made before between the 
| ſame parties; and it was thereby agreed, that they ſhould ceaſe and ta 
become void from thenceforth ; and thereupon they jointly and ſe- 8 
verally covenanted with the plaintiff's 1 0 that if he ſhould ſet 
have a defire to deſiſt from acting, and of ſuch his intention ſhould el 
give notice by three months to the company ; that he ſhould bc be 
paid 65. and 3 d. per day for his life; and that after his death 100/. on 
ſhould be paid within three months to his executors; but if he died 25 
before he ſhould give notice, that then 100 J. ſhould be paid to hi Mi 
executors within fix months: that the inteſtate continued an adot _ 
until his death, and becauſe the 100 J. was not paid within the 1 
fix months after his death, the action was brought. The defendut . 
craved oyer of the deed, and upon the yer ſeveral agreements we 1 
ſhewn; and the defendant pleaded, that after the ſcalin and deli- the 
very of the deed in the declaration, viz. the firſt of May 1679. 
another indenture was made between Killigreu, the inteſtate, and be 
others, of. the one part, and the defendant of the other, in which the 
. deed there is the ſame recital, and the ſame articles and covenant, " 


++ 
3 


4 


— 
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«« in the deed in the declaration; but that upon which he in- 
ited, was a covenant by Kligrew and the inteſtate, &c, with 
the defendant, jointly and ſeverally, that if the defendant ſhould 
have. a defire to quit acting, and ſhould give notice, Sc. that he 
| hould receive, &c. as in the covenant to the inteſtate, and this 
{\rther covenant, which is alſo in the inteſtate's indenture ſhewn in 
the declaration, that if the defendant ſhould give three months no- 
ice of his intention to quit acting, or ſhould die, that then he 
ſhould be free and diſcharged from all debts and ſums of money, 
contracted, borrowed, or took up, or which at any time thereafter 


> R-- © 7 


the others, after ſuch notice given or death, ſhould indemnify and 
{ve harmleſs the defendant from all ſuch debts and ſums of money, 
bonds, contracts, and ſecurities, contracted or entered into, by him 
alone, or jointly with any other of the ſame company, on behalf 
of the company, for any matter or thing relating. to the company ; 
and that no perſon ſhould be admitted into the ſaid company, but 
ſuch perſons as ſhould enter into ſuch engagements ; and that the 
bs. 3d. per day during their lives, and the 100 { after their deaths, 
ſhould be in full of their ſhares of the clothes, ſcenes, and other 
ornaments, &c, then the defendant ſhews, that he gave notice re- 
eularly in 1677 (which was before the death of Lacy) and fo be- 
came diſcharged from being of the company; ef petit judicium, Gc. 
The plaintiff demurred. And after ſeveral arguments at the bar 
the chief juſtice pronounced the reſolution of the court, that judg- 
ment ſhould be entred for the plaintiff. | | 


E. FP . . r 


The queſtion is, whether this laſt indenture be a defeaſance of 
te covenant to Lacy; and they all held, that it was not. 1. Be- 
cauſe it is a covenant made by the inteſtate and others with the de- 
tendant, to fave him harmleſs from all covenants, agreements, &c. 


be a covenant, becauſe the inteſtate is joined with others, and the 
covenant is joint and ſeveral, and it cannot be more than a cove- 
nant as to them, for though the like deeds may have been made 
with the others, yet they do not appear, and the court cannot take 
notice of them. Then if this covenant of Lacy be held a defea- 


lle covenant of the others, becauſe the covenant of the defendant 
8 ablulutely void. And therefore this conſtruction would deftroy 
the covenants of the others. | | 


2. By the frame of the deed it appears to be a good 'covenant, 
becauſe they deſigned to truſt one another upon the agreements in 


les from all agreements upon the account of the company, and 
| 8 N | debts ; 


ſhould be contracted, &c. and that Kilkigrew the inteſtate, and 


entred into on behalf of the company. And therefore it can only 


lance, the other covenants will be void; and there is no need of 


the deeds; which appears, becauſe care is taken to fave them harm- 
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: debts ; and therefore there are of neceſſity ſome things, upon which 2 
it could not operate by way of defeaſance. And though this cove. ; h 
nant be admitted to be within the agreement (which perhaps is 4 me 
queſti it is plain that they relied upon th ani 
queſtion) yet it is plain that they r upon the mutual cove. 
ante. | | upon 
nants. | | « 408 
| | ue 
3. This covenant in its nature is not a defeaſance, becauſe i n 
wants the words to be a defeaſance: For in caſe of a defeaſance the 2 tt 
words are, that the thing to be defeated ſhall be void: and ſince an 
there are no ſuch words here, it muſt be underſtood to be a de. i th 
feaſance from the nature of the thing, and not from the words; 5 0 
and the conſequence of that would be, to leave Lacy without re. on 
medy; for if a covenant be defeated as to one, it will be defeated © 
as to all; for every defeaſance, when the terms upon which it i; ne 
made are performed, operates as a releaſe ; and if the covenant had ol 


Whereacove- Objection. That a perpetual covenant, never to take advantag: 


nant will a- 
mount to a 
releaſe. 


Ante 420. 


of them might have pleaded it. And where a covenant is joint and 


much as if it had been releaſed. 34 Hen. 8. Bro. efiranger d 
fait 21. Then to conſtrue this covenant to be a defeaſance, 1s to 


by the diſſeiſee, he ſhall be rebutted from the warranty by his on 


been, that from the death, or leaving off to act, by the defendant, 
the covenants made by him ſhould be void, that would have di- 
charged all. As if a releaſe had been made to the defendant, all 


ſeveral, a releaſe to one of the covenantors is a releaſe to all. Like 
the caſe of a joint treſpaſs, which is joint or ſeveral at the election 
of the plaintiff, a releaſe to one treſpaſſer is a releaſe to all. Hob. 66, 
Cock v. Jenner. Lit. ſect. 376. Co. Lit. 232. Then if a detea- 
ſance operates as a releaſe, and diſcharges the lien as much; then if 
the covenant be defeated as to one, it will be defeated as to all, a 


deſtroy the deed ; and therefore it would be a repugnant, abſurd 
and injurious conſtruction, to deſtroy a man's aſſurance. 


of a covenant, &c. is a releaſe. He agreed it, for avoiding cr. 
cuity of action. As if A. be bound to B. in a bond, &c. B. cove- 
nants never to ſue A. upon this bond; this will be a bar in det: 
brought upon the bond, becauſe B. has bound himſelf againſt al 
the remedy, that he might have upon the bond. But if A. and g. 
be jointly and ſeverally bound to C. C. covenants never to ſue 4 
this is no defeaſance, becauſe he has a remedy againſt B. but 4. 
will have only covenant, Cc. This caſe is like 43 Aff. fl. 4+ 
of a defeaſance of a warranty, vis. that if the collateral anceitor 
of the diſſeiſee releaſe to the diſſeiſor with warranty, and the di- 
ſeiſor makes a deed, reciting the releaſe with warranty, and coe. 
nants, that though he be impleaded or ouſted, yet he will not tale 
advantage of the deed or warranty, that is a defeaſance; and if the 
diſſeiſor pleads the releaſe with warranty in bar of an action broug 


deed; 
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N but in the ſaid caſe if the diſſeiſor had covenanted only, not 
to bring a warrantia chartae, or not to vouch; there it would have 
been only a covenant, becauſe there would have remained a remedy 
upon the warranty. So though the inteſtate covenanted not to 
ſue Kinaſton, yet he has a remedy againſt the other covenantors; 
therefore this is a covenant only. 2 Ventr. 217. Gawden v. Draper, 
there are expreſs words, that the original payment ſhould ceaſe, 
vet that was not held to be a defeaſance; and yet there could have 
deen no miſchief, becauſe there was no other parties to the deed : 
if the 300 J. in the ſaid caſe had been a rent, he ſhould have been 
of opinion, that the ſecond deed there would have amounted to 


grant of the rent for the ſaid time: if it had been a rent for years, 


dot for life, it would have been a grant to the leſſee for the ſaid 
ime, and a ſuſpenſion of the rent; but there it was only a ſum in 
roſs, which nevertheleſs is defeaſible; but held there contrary, 
which is a ſound judgment, upon which he relied much. And 
for theſe reaſons judgment was given for the plaintiff, Ex rela- 
tine mri Jacob. | | 


| Oliver ver/. Hunning. 

L* RO R upon a judgment in C. B. in an action againſt two. Error upon a 
And one of the defendants was outlawed. And exception 88 1 

was taken to the writ of error, becauſe it mentioned the writ to gainſt two, one 

be brought againſt one only, But it was held good, becauſe the was outlawed. 


writ as to the other was determined by the outlawry. Ex relatione 


ri Jacob. 


Peirce ver/. Paxton. | 
Intr. Paſch. 13 Will. 3. B. R. Rot. 94. 
5 brug upon bond. The defendant pleaded puis darrein con- 8. O. 2 Salk. 


tinuance in abatement, paym t wi qui 819. 
0 ment, payment of part with acquittance . 


The plaintiff demurred. And per Holt chief juſtice this is no part is a bar. 

plea in abatement, but in bar for part. Cro. Eliz. 342. May v. 12 Mod. 541, 

Middleton, And the reaſon is, becauſe that which is a bar before 5+*: 

the action brought, is a bar after, becauſe the time cannot make a 

difference. 34 Hen, 6. 1. 6. 7 Edw. 4. 15. Stile 212. is an 

odſcure caſe, but there it is pleaded in bar of the whole, which 

cannot be, The caſe of entry into part of the land pending a real 

action is different from this caſe; becauſe there pending that the 

Pane ſues at law, he makes himſelf his own judge ; but here 

* purſues his demand; and the defendant here conſents, _ 
| | 
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he does not do in the other caſe. There is a difference alſo be. 
tween this caſe and the caſe of a foreign attachment, which waz 
the caſe of May v. Middleton, becauſe that is by compulſion of 
law. 2. The plea was ill, becauſe the defendant had not produced 
Omiſſion of a the deed of acquittance in court. Which was held to be ſubſtance, 
e 5 upon a general demurrer. And reſpondes ciſter was 
| awarded. | 


Fetter wer. Beale. Ante 339- 


S. C. Salk. 11. (NT R Bartholomew Shower moved in this cafe for judgment fc 
_ 3 the plaintiff, becauſe this ſpecial ſubſequent damage is a ſuffi 
in treſpaſs bars Client foundation for an action; and that for great reaſon, becauſe + 
conſequential the jury could not have conſideration of it in giving damages 
wem. And he compared it to the caſe of a nuſance, that a man might 
have an action for every new dropping of the water from the caves 

of the houſe. 2. There is a maim laid here, and therefore the 

prior recovery in the action of aſſault cannot be. a bar. Mr. 
Montague of the ſame fide ſaid, that if A. breaks a ſea wall, and 

the owner of the land recovers damages for it in an action, and 

eres a new wall, and before it is dry and ſettled, the ſea throws it 

down again, and overflows the land, &c. for this ſpecial ſubſequent 

damage the owner may have a new action. Halt chief juſtice, 

This is a new caſe, to which there is no parallel in the books. 

Every one ſhall recover damages in proportion to his prejudice, 

which he hath ſuſtained; and if this matter had been given in evi- 

dence, as that which in probability might have been the conle- 

quence of the battery, the plaintiff would have recovered damages 

for it. The injury, which is the foundation of the action, is the 

battery, and the greatneſs or conſequence of that is only in aggra- 

vation of damages. In ſome caſes the damage is the foundation et 

the action, as in the action by. the maſter for battery of his ſervant 

per quod ſervitiam amiſit; but here the battery only is the founda- 

tion of the action, and this damage, which might probably entue, 

might and ought to have been given in evidence, and muſt be in. 

| tended to have been given in evidence in the former action, and 

that the jury gave damages for all the hurt that he ſuffered ; for if 

the nature of the battery was ſuch, as probably to produce this 

effect, the jury might give damages for it before it happened. 45 

to the caſe of the ſea wall, the plaintiff would recover damages 

enough in the firſt action, to rebuild it; and if he rebuilds it il 

the fault is his own. And as to the nuſance every new dropping 

is a new nuſance. As to the maihem, that is nothing, for à fe- 

covery in battery, &c. is a bar in appeal of maihem, 4 0. 99 4 
becauſe in battery the plaintiff may give a maihem in * 0 

” | 
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| recover damages for it. And Holt chief juſtice ſaid, that the ori- 
gal cauſe was tried before him eight years ago, and the plaintiff 
and defendant appeared to be both in drink, and the jury did not 
well know which of them was in fault, and therefore they gave 
he leſs damages. The plaintiff could not obtain judgment, the 
court inclining ſtrongly againſt him. | 


Barber ver /. Palmer. 
Intr. Hil. ꝙ Will. 3. B. R. Rot. 535. 


EBT upon bond of 26 /. dated the ſecond of April 1695. s. c. 1 Salk. 

[) The defendant after a ſpecial imparlance craves oyer of the . 

bond, and condition, which was for payment of 13 J. 3s. the gien g wy 

tenth of January following. And then he pleads the act of the plea in abate- 

cizhth of this King for compoſition by two thirds in number pus _— 

and value of the creditors ; and pleads a compoſition accordingly, 

Ec. in abatement of the bill. To which plea the plaintiff demurs. 

And it was adjudged, that this matter is matter of bar, but can- 

not be pleaded in abatement. And therefore judgment was given, 

that the defendant ſhould anſwer over. And then the defendant 

pleads the ſame matter in bar. Upon which the plaintiff demurs. 

And the defendant joins in demurrer. And quia curia nondum ad- 

diſatur, day is given to the parties uſque diem Veneris proxime poſt 

craſtinum Trinitatis 10 Will. and fo continuances were entred from 

thence till Monday proxime poſt tres ſeptimanas ſancti Michaelis, 

and from thence to Monday proxime poſt octabas Hilarii. At which Plea pit dar- 

diy the defendant pleaded a plea puis darrein continuance, which ae — 

he intended to be a defeaſance of the debt. But upon demurrer piea tn ho 

the court adjudged, that it amounted but to a covenant. And now pleaded, the 

it was argued for the defendant by Mr. Place, that the court never- Cpt cane 

q tic|:{s ought to conſider the plea in bar; and if that was good, the plea in bar. 

paintiff could not have judgment. Heb. 8 1. Stoner v. Gibſon, in Ste LA 

point, But the court gave judgment for the plaintiff, nf, Ec. 8 

olding that the pleading of the latter plea was a waiver of the 559. 

former plea in bar. And the laſt day of this term Raymend urged Jen. 160 

the ſame caſe in Hobart for the defendant ; and alſo that it is laid 

cown as a rule in many books, that the court muſt judge upon the 

whole record; and therefore if it appears upon the whole record, 

that the plaintiff ought not to have judgment, the court cannot 

eve it for him. Hab. 56. 7 Eqdw. 4.31. per Choke 10 Edi. 4. 7. a. 

ut notwithſtanding this, the chief juſtice ſaid, that without doubt 

* Was a waiver of the former plea; and if it were not ſo, pleading 

"ould be infinite. And therefore the cauſe ſhewn for the defendant 

"3 Uſallowed. And judgment was given for the plaintiff, | 
| | 8 0 Slaney 


* 
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Slaney ver/. Slaney. 


S.C. Cafes I N debt upon bond the defendant pleaded outlawry in the plain. 
1 th tiff, and began it, a&#io non, and concluded in abatement 
Plea though And Mr, Mulſo moved, to try the opinion of the court, whether 
gms 6 this ſhould be taken to be a plea in abatement, or a plea in bar, 
3 if in abatement, then it did not come in in time, otherwiſe if 2 
No. zo. pl. 99. plea in bar. Beſides, that if it ſhould be adjudged to be a plea in 
| abatement, and the plaintiff ſhould reply as to a plea in bar, i 
would be a diſcontinuance. For which the caſes of Biſſe v. Har. 
court, 3 Mod. 281. Bonner v. Hall, ante 338. and Medina v. 
Stoughton, ante 593. were cited. In which laſt caſe the defen- 
dant in his plea prayed judgment de narratione, and it was objeded, 
that this was a concluſion in bar; and the plaintiff demurred, and 
concluded as to a plea in bar; and yet judgment was given, that 
he ſhould anſwer over. But to that the court ſaid, that they gave 
ſuch judgment, becauſe it were erroneous, the defendant could not 


take the advantage of it, no more than of allowing an eſſoin, where 


an eſſoin ought not to be allowed, which is for the defendant's ad- | 


vantage. Adjournatur,. 


Mich. 
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Parſons ver /. Gill. 
R. Broderick made a motion to refer the regularity of S. C. Salk. 
an execution to be examined by the maſter, &c. alleg. 3% Comyae 
ing it to be irregular for this, that the writ of execu- 117. 
ton bore 76e the firſt day of Hilary term, returnable A writ ofexe- 
the Eaſter term following, and the judgment was of Hilary term, grit a m— ; 
{ that the writ of execution might have been ſued perhaps before Hilary term, 
the judgment given. Beſides, that the judgment was ſigned after 2 5 
the death of the defendant, for the defendant died the firſt of April, good. 1215 
and the judgment was ſigned the ſecond of April, which being be- 
fore the eſſoin day of Eaſter term related to Hilary term; and 
therefore altogether irregular. But the motion was denied, becauſe 
(per curiam) the practice is always ſo, and well enough, _ 


Sir Richard Leving ver/. lady Calverley. 


EA C. B. The error was aſſigned for want of an origi- S. C. Caſes 

mal, and upon a certiorari ſued the return was, that no ori- 1 = _ 

ginal, Cc. Upon which the defendant in error ſuggeſted, that 118. me 
e was an original of another term; and upon a certiorari ſued Upon diminu- 

by him, an original was returned, and an entry made thereof tipo 

the roll, And Mr. Broderick moved, that it was irregular, becauſe jjrari. 

the defendant ſhould have given notice in writing to the plaintiff's 

Morney, before he ſued the certiorari. That the practice was ſo; 

and in a caſe between Nayden and Winterbottom, Mich. 10 Will. z. 

luch a rule was granted. But Holt chief juſtice faid, that it could 

de no prejudice in the writ of error. To which Mr. Broderick an- 


ſwered, 
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| EE emmys 
| ſwered, that the writ of error was brought for this reaſon, 25d 
therefore he ought to have his coſts, which he would loſe, if the 
judgment ſhould be affirmed. But to that the chief juſtice an. 
ſwered, that if the lord keeper had been of opinion, that the plain- 
tiff ought to have had his coſts, he would not have granted the 
liberty of filing an original, before coſts were paid by the defendant 


And the motion was denied. | 


Nailor's caſe. 


33 I AILOR an attorney of the Common Pleas was arreſted in 
Hol 4 Fa Landon upon a plaint levied in one of the Sheriffs courts of 
12 Mod. London, and was carried to the counter. A writ of ne exeat regu 


Habeas Orff jſſued out of Chancery againſt him, and was delivered to the ſherif 
granted, to ? , . 3 
bring a man Whilſt he was there. Upon which Nailor made application to Mr. 
out of the cu- juſtice Turton at his chambers, and afterwards to my lord chief 
3 juſtice Holt, to have a habeas corpus to remove himſelf into the 
there upon a Marſhalſea, actions being entred againſt him in the King's Bench. 
ne extat rign. And an order was made, that it ſhould be moved in B. R. And 
now Mr. Broderick moved, that the habeas corpus ought not to 
be granted in this caſe. 1. Becauſe the writ of ne exeat regn 
commands the ſheriff to take ſecuritv, and to tranſmit it into Chan- 
cery ; which he cannot do, if this habeas corpus ſhall iſſue out of 
this court. 2. They in Chancery only know what ſecurity is ſuf- 
ficient, being only conuſant upon what ground this writ was granted, 
3. They in Chancery can only grant a ſuperſedeas. Sed curia cn 
tra, that the habeas corpus ought to be granted; that the King's 
Bench may receive and judge of the ſecurity taken, and that he 
ought to remain there, and that they may then grant a ſuperſeaeas, 


Sed adjournatur. 


Byne ver/. Dodderidge. 


E R. Cheſtyre moved againſt a rule for ſetting this aſide, being 
op gg Be granted to diſcharge another rule before made, by which a 


2s. in the prohibition was granted to the Spiritual Court, to ſtay a ſuit there 
. ene o for tithes, upon ſuggeſtion of a modus ; and this laſt rule was made 
ſerved, is no UPON allegation, that the plaintiff had had a prohibition granted be- 
modus. fore, and that he had declared upon it, and that iſſue had been 
= m— 043. joined upon it, and a verdict found in it againſt the plaintiff, And 
| that which Mr. C ire now urged againſt this laſt rule was, that 
this modus, upon which the rule was made for the granting of a 
prohibition, varies from the modus, upon which the prohibition had 


been granted before, and the verdict had, &c. And therefore 2 
1 | | this 
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ibis caſe was not within 50 Edw. 3. cap. 4. For the preſent modus 
ſuggeſted is, that they have uſed to pay 25. in the pound of the 
cen: reſerved ; whereas the former modus was, that they uſed, &c. 
t> pay 25. in the pound of the profits received. And he cited 
7h. 192. Againſt this Mr. Broderick ſaid, that this modus was 
not good; for as it is laid in the ſuggeſtion, if the plaintiff keeps 
the lands in his own hands, he ſhall pay nothing to the parſon ; 
6 the modus is laid to be paid out of the rent reſerved. 2. He 
may let a leaſe at a ſmaller rent upon payment of a fine. And he 
ized 1 Roll. Rep. 378. 2 Ventr. 47. But (per Cheſhyre) that 


would be a fraud. Curia contra. It would not be a fraud. And 


er Halt chief juſtice, 1. This cannot be a modus, it amounting 
to as much as the tithes in kind; but it may be a compoſition. 
2. A cuſtom cannot be applied to rents reſerved from time to 


time upon frequent new reſervations. And the rule for diſcharging 


of the rule granted for the prohibition was made abſolute. 


| Baſs ver/. Firmen. 


N debt upon a bond made in this manner. Noverint univer/; Variance. 

per praeſentes me Firmen de Perth Amboy in provincia 
d& Weſt Ferſey teneri et firmiter obligari to the plaintiff in 801. le- 
gals monetae praediftae, &c. The plaintiff demanded 801. of the 
money of England. And upon non eſt factum pleaded, at the trial 
before Holt chief juſtice at Guilaball, Paſch, 13 Will. 3. the plain- 
tif was nonſuit ; the chief juſtice holding, that this bond bound 
the defendant in the money of Veſt Jerſey, not of England; the 
condition of the bond being alſo for payment of 40 J. of the ſaid 
province. And now the plaintiff brought a new action upon this A plaintiff 
bond in the detinet as of foreign coin ad valorem of ſo much of the vonſuit upon 
money of England. And this term ſerjeant Hall moved, that the dion 1 
plaintiff might not proceed, before he had paid the coſts of the gien, the 
former nonſuit. Which was oppoſed by Raymond for the plaintiff, — 
and denied by the court. Becauſe the merits did not come in the ſecond ac- 
queſtion in the trial, upon which he was nonſuit, but he was tion _— 
nonſuit only upon the variance. And the ſaid rule is grantable ge- def he 
nerally only in ejectment. . firſt, 

2 Barnes 107. 


1 Barnes 99, 
100. 
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Rowland et al. ver/. Hockenhulle et al. 
| In the Exchequer. 


ROY LAND and others bring an ejectment in Cheſter apainſ ther 
the defendants. Upon which the defendants exhibited the of 
bill in the court of Exchequer of Cheffer, which is the Chancen | 
there, againſt the plaintiffs. And to 22 an injunction, they — 
ſuggeſt in their bill, that one of the defendants in the bill, plaintf; mit 
in the ejectment, dwells out of the county palatine, and therefur hou 
they pray, that ſervice of the injunction upon the attorney of the yea 
defendants in the bill may be good ſervice. And an order wa the 
made accordingly. Upon which Mr. Che/hyre, upon producing i ſhal 
copy of the bill and order, moved in the Exchequer for a prohibi. a | 
tion. And a rule was made that they ſhould ſhew cauſe why, &. mei 
And now Mr. Ward ſhewed cauſe. Sed non allocatur, becauſe, | But 
I. They cannot ſerve the proceſs of their Exchequer upon a man die 
out of the juriſdiction. 2. They cannot make a ſupplemental u- of 
der, to ſupply this defect of the juriſdiction. 3. They cannot pro- vpe 
ceed, where part is out of their juriſdiction. And the rule for a {cer 
prohibition was made abſolute. ber 
Holdin ver/. Sutton. 

EBT was brought by the plaintiff upon ; an eſcape done by 2 

the defendant marſhal of this court in the time of the teſtz- 

tor, and it was brought in the debet ef detinet. Upon nil der 
pleaded verdict for the plaintiff. And now ſerjeant Hal! moved in 1 

arreſt of judgment, that this action cannot be maintained in the 
debet and detinet, but ought to have been brought in the di of 
only. And it was admitted, that after demurrer it would har: 5 
been ill. But at another day Mr. Peere Williams and Mr, Pu: l 
for the plaintiff argued, that this was aided after verdict by 166 1 
17 Car. 2. cap. 8. And for that they cited 1 Sid. 342. Cnbr yy 
v. Matton, debt againſt the heir brought in the derinet only upon 3 
bond of the anceſtor, in which he bound himſelf and his heir, " 
good after verdict, though it ought to have been in the debt ani og 
- detinet ; and 1 Sid. 379. Fruen v. Porter. But the court ſeemed 5 
to the contrary, becauſe it would alter the nature of the action, * 
and therefore the right was not tried. And judgment ſtayes, he 

I 


niſi, Gc. 


Rex 


—— — 


699 


Mich. Term 13 Will. 3. 


Rex ver/. Symonds. 


Ymonds was brought into the King's Bench upon a habeas corpus juſtices may 
5 directed to the keeper of the New priſon. And by the return commit an 
thereof it appeared, that ſhe was committed by Mr. Perry a juſtice N 
of peace to New priſon, becauſe ſhe was a lewd, idle and diſorderly to priſon. 

on, for that ſhe was found in a reputed bawdy-houſe. And i Stat, 17 

r. Eyre moved, that ſhe might be diſcharged, becauſe the com- ; marked Jad. 
mitment was illegal; 1. Becauſe the bare being found in a bawdy- 486. 
houſe was no cauſe of commitment. 2. Becauſe the juſtices of 4% 66. 

ce could not commit to New priſon. And per Holt chief juſtice, 
the barely being in a ſuſpected houſe at a time not unſeaſonable, 
ſhall never be cauſe of commitment ; but the juſtices may commit 
a lewd, idle, and diſorderly perſon ; therefore a general commit- 
ment, that ſhe was an idle and diforderly perſon, had been good. 
| But here the juſtice of peace aſſigns that for cauſe of idleneſs and 
diſorderlineſs which is no cauſe, v/Z. the being found in a houſe 
of ill repute ; and therefore this commitment ſeems ill. But then 
upon reading ſeveral affidavits concerning the debauchery and ob- 
ſcene actions, &c. of the defendant, the court refuſed to diſcharge 
her without bail found. And therefore becauſe ſhe could not find 


bal, ſhe was committed to the Marſbalſea. 


The inhabitants of the pariſh of St. Andrew's Underſhaft 
in London verſ. Jacob Mendez de Breta. 


HE defendant being a. Jew had an only daughter, who was Jullices make 
converted from Jade iu, and embraced Chriſtianity. Wherc- . any Soy | 
vpon the defendant turned her out of his doors, and refuſed to e 20 _ 
allow her any maintenance. Upon which on. complaint made to month to his 
the juſtices at the general quarter- ſeſſions, they reciting that ſhe g2%8ter ill 
was the daughter of the defendant, and that he was a man able to Law, cap. ;0. 
maintain her, made an order that the defendant (being very rich) ſeck. 3. 
ſhould allow her. 20 5. : i month for her maintenance, under the <9 wed 
penalty of 12/. And this order they founded upon the 43 Elrs. 2 Bull. 34;, 
Aud now Mr. Dee, Mr. Cowper and Sir Bartholomew Shower made 347: "a 
2 motion to quaſh this order, becauſe the juſtices have not auß 
Juriſdiction to make ſuch an order, it not being within the ſaid 
ſtatute, becauſe it was not alleged that ſhe was poor, or likely to 
become chargeable to the pariſh, And the order was quaſhed. . 


Chauncey 
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| Chauncey verſ. Winde et al". 
Intr. Trin. 13 Vill. 3. B. R. Rot. 82. 


e ja Reſpaſs for taking of the plaintiff's ſalt. The defendant ju. 
3 ſtifed under a warrant from the commiſſioners of the du 
veſue abſque upon ſalt, by virtue of an act of parliament lately made, which 
_ _ _ prohibits the lading of ſalt upon any ſhip, before it has been weighed 
able. by the officers of the duty, under penalty, &c. The plaintiff re. 
12 Mod. 560. plied, that the defendant ſeiſed it of his own wrong, abſque 14 
= 1774 cauſa, generally. The defendant demurred. And Mr. Wart fx 
pl. 254 the defendant argued, that the replication was ill, becauſe the ge. 
2 LutW- 1347, fendant juſtified as ſervant, and therefore the ſpecial matter ought | 
uy to be traverſed ; and ſuch general traverſe is not good. 8 G. . 
i | Crogate's caſe ; 1 Roll. Rep. 47. and held accordingly Hill. 6 il. 
Thorne v. & Mar. between Thorne and Birch, intr. Trin. 6. Ret. 819. 
outs 2 Keb. 266. Lambert v. Kellum accord. Cro. Elix. 539. 2. The 
defendant juſtifies by authority given by the law, and therefore ſuch 
general traverſe is not good. 2 Roll. Abr. 694. And this is proved 
by the ſtatutes of the commiſſioners of ſewers, becauſe there li 
is given, where juſtification is made under the ſaid act, to make 
ſuch replication, de ſon tort demeſne abſque tali cauſa ; which im- 
plies, that without ſuch proviſion made by the act, it could not 
have been pleaded ſo generally. Againſt this it was argued by 
Mr. Eyre for the plaintiff, that the replication was good. He 
agreed, that where a juſtification is made under matter of record, 
a ſpecial anſwer ought to be given to it; as where a juſtification i; 
made under a capias, ſieri facias, &c. and a replication de fon furt 
demeſne abſque tali cauſa is not good. But the ſaid rule is not ge- 
neral, but liable to ſome diſtinctions; as where the matter of record | 
is but inducement to the action, there ſuch ſpecial anſwer is not 
requiſite. 2 Leon. 102. And in this caſe this ſtatute is but induce- 
ment to the juſtification, for the defendant had no need to have 
pleaded it, it being a general ſtatute; but it would have been 2 
good plea, to have ſaid, that the ſalt was carried on board of the 
ſhip after the ninth of May, &c. unweighed by the officers; and 
therefore here all the ſubſtantial part of the plea is matter of fd, 
and the record is not involved in the traverſe; which is the realon 
that ſuch traverſe here is good; contra where the record is involvcd 
in the traverſe with the matter of fact. Beſides, that this rule oug)! 
to be underſtood, where the matter of record may be traverſes; 
but a general act of parliament cannot be traverſed, becauſe t. 
matter of law, and matter of law cannot be traverſed. Objection: 
That here the defendant juſtifies under an authority derived _ 
| * 2 | 


/ IS... o So 


þ Sg oa. 5” Ch 


7 


de law, ad therefore ſuch general traverſe cannot be : 
Anſwer: The third reſolution in Crogate's caſe contradicts the firſt. 
10 Hen, 7. 2. That ſuch traverſe is good. And as to the caſe in 


ls abridgment cited by Mr. Ward (by him) it is not law, be- 


cauſe ſuch general traverſe is aided by verdict, Raym. 50. Collins 
, Walker. And in Co. entr. 643. in treſpaſs and affault, the de- 
fendant juſtified under the ſtatute de malęfactoribus iu parcis, the 
plintiff replies as here, and held good. To which Mr. Ward for 
the defendant replied, that in this caſe the ſtatute is not inducement, 
but the point of the juſtification, and therefore ſuch traverſe is ill. 
And he cited Bro. de ſon tort demeſne 21, And (by him) the third 
reſolution in Crogate's caſe does not contradict the firſt, becauſe 
the proceedings in a court baron are but matter of fa&, not of law. 
And per Holt chief juſtice, the replication ſeems good, becauſe the 
ſttute is a general act, and had no need to be pleaded. But then 
exception was taken to the plea, that it does not appear what ſort 
of falt this was; and perhaps it was bay ſalt, which is not within 
the act; and therefore the plea is ill, becauſe it does not ſhew, that 
the ſalt was ſuch as the act extended to. And for this reaſon 
vagment was given for the plaintiff, mf, &c. 


- 


Warner ver /. Green. 


ASE for continuance of a nuſance. The defendant pleaded, 8. C. Caſes 

4 that the plaintiff was excommunicate, and did not ſhew the B. R. 580. 

certificate, nor for what cauſe the excommunication was ; and CN aa, 
concludes his plea with a prayer, that the parol remaneat ſine die, 8 Rep. 62, 67. 
vithout ſaying quouſpue. The defendant demurs. And for theſe en Pieds 


reaſons reſpondes cuſter was awarded. 


Pink ver. Rudge. 
Intr. 77in. 13 Will. 3. Rot. 43. 


83 upon ſeveral promiſes, The defendant pleaded the ſta- 4% 434. 
Ly tute of limitations. The plaintiff replied a clauſum fregit ung plead. 
'ucd, returnable in C. B. before the fix years, ea intentione to de- ed. — 
Clare in this action upon the caſe; and did not ſhew, that the writ 7 replied. 


Ws continued, And upon demurrer judgment for the defendant. 


— Roberts 


Roberts verſ. Price et al', manucaptores Brock. 


12 Mod. 215. N ſcire facias upon a recogniſance of bail, the defendant pleaded 
2 WE | <4 capias iſſued againſt the principal. The plaintiff re. 
| pleaded was plied, and ſhewed a capias, returnable coram doming rege 
—_— oflmongfterium craſtino aſcenfionts. The defendant rejoined ny] 

, tiel record. And upon producing of the record it agreed with the 
aeg. record pleaded in omnibus, only in the words ud Weſtmonafteriun, 
| — Bs = inſtead of which there was the word abicungue. And held no fa. 
La, lure of the record. Ex motime m'ri Broderick, who cited 16 {jj 
2 Barnes 219, gf, g. Hob. 55. 36 Hen. 6. 2. 0 CRIT 


229, 


e Rex ver /. Marks. 


Indie ment for M* Eyre moved for the quaſhing of an indi&ment for the | 


good þ unlawful taking vi et arms of ten pounds in pecuniis nume- 


meratis good. ratis of J. S. 1. Becauſe an action lies. 2. Becauſe it ought to 
have been ſhewn, how many ounces theſe ten pounds contained, 
and therefore it was uncertain. Sed non allocatur ; becauſe the 
court knows well enough how much money makes a pound, and 
it is certain enough. To's; | 


Privilege i= N an action upon the caſe, the deſendant pleaded, that by cv- 
2 1 ſtom, time whereof, Cc. refndentes, &c, (inſtead of refidenta) 
the nichils. in ſcaccario domini regis, et negotiis iþfius domint regis ibidem , 


1 Chan. Rep. intendentes, ac eorum miniſtri, c. alibi non traberentur in 


9. 70. ; . ; 9-3 b 

Bro. Privil, m in ſeaccario praedicto quamdiu idem ſeaccarium apertum foret; 
v. 26. — then he laws, this he At the time of the filing of the bil 

1,009,225: and now is, clerk of the nichils, &c. and that he attended there 

2 Show. 299. per ſonaliter, &c. and ſhews the writ, Cc. The plaintiff demur 

ſpecially. And Mr. Southouſe urged, that the plea was ill. 1. he- 

cauſe there was not any ſuch word as re/indentes, but it ought to 

be refidentes. Raft. entr. 473. 2. The cuſtom extends only to 

perſons jugiter intendentes, &c; and the averment is of an atten- 

dance perſonally, which is not within the cuſtom. Sed non all- 

cutur. For per Holt chief juſtice, it is enough to ſay, that the de- 

fendant was clerk of the nichils in ſcaccario, and his reſidence ne- 

ceſſary there, and then to ſhew the writ ; and the other is but 

dete 335 · recital, and not neceſſary. And therefore judgment was given for 


the defendant, that the plea ſhould be allowed. | 
e cg es ts Pollard 
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Pollard ver Gerard. 


Motion was made for a prohibition to be directed to the courts. C. 1 Salk. 

\ of the archdeacon of Middleſex, to ſtay a ſuit there by Ge- 3 P. 10. 
rard againſt the plaintiff for fees, viz. 4 s. due to him as regiſter Regitter 3 
from Pollard, being ſworn before him churchwarden of the church not ſue for fees 
of, Cc. upon ſuggeſtion, that the office of regiſter is a temporal ia ae N 
office, * 7 all profits and fees due to it ſuable at common law. 10 Mods 264, 
And a rule was made, that they ſhould ſhew cauſe, why a pro- 268. I 
bibition ſhould-not be granted. And now Mr. Broderick ſhewed | fed. 245. 
cauſe againſt it. And he agreed, that prohibitions had been granted, | 
to ſtay ſuits there for fees due to the proctors; but in this caſe the 

iritual court may make a better judgment, whether the fees in 

d are due and reaſonable. Beſides, that they are ſo ſmall, 

that it would not be worth while to bring an action at common 
law for them; and in ſuch caſe this court will not drive the party 
to the tedious and expenſive remedy of an action. In this court 
the door-keepers claim fees by cuſtom, and fees are due to the 
marſhal, cryer, &c. at the aſſiſes; and in ſuch caſes if the parties, 
who ought to pay the fees, refuſe to do it, this court, or the judge 
of aſſiſe reſpectively, exert their authority, and commit perſons 
tefuſing to pay their fees, and do not drive the party grieved to 
their action; and (by him) this is the conſtant practice. But per 
Hut chief juſtice, He knew of no ſuch practice; and (by him) he A judge can- 
could not commit a man, for not paying the ſaid fees. If there is ares 
right, there is remedy ; and indebitatus aſſumpſit will lie, if the fee to pay the fees. 
is certain ; if uncertain, quantum meruit. It was held 15 Car. 2. 
in ſcaccario, Hardr. that a regiſter cannot ſue for his fees in | 


78 


the ſpiritual court. And therefore 5 ſhall be granted, 
ſhall 


and if the parties will, the plaintiff declare upon it, to the end 
that the matter may be determi b ined more judicially. . oy 
Watſon ver. Huddleſton. 
| Intr. Trin. 13 Will. 3. Rot. 332. 
ERROR of a judgment given in the court of Carb ſie in debt Pu : 
E upon two bonds. The plaintiff declared there upon a bond — part 
lated the tenth of February 6 Will. & Mar. annoque domini 1693. , 63, 
Judgment by default. And upon error brought, and the general Tbe year of 
ors aſſigned, Mr. Ward for the plaintiff in error argued, that tbe K. and Q. 
there was no ſuch day as the tenth of February 6 Will. & Mar. er I-08 
bæuſe the queen, died before the tenth of February in the fixth of Low right: 
= | RT „„ nt e *+ er is only 
3 7 5 | © » , ſurpluſage. 
Trou. 234. 2 Ro. Rep. 135. Cro- Jae. 549, 550. Pam 7% 75. 
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her reign, viz. the twenty-ſeventh of December. And therefore 

the date being impoſſible, the plaintiff ſhould have declared u 
the delivery. Co. Lit. 46. and other books. And of that opinion 
Holt chief juſtice ſeemed to be, But Pets and Gowd held, that 
See 1 the anno domini 1693 was ſufficient, and that che reſt ſhould be 
2 a rejected. Another error was aſſigned, that this action was brought 
21 Ed. 4. 28. upon two bonds of 161. each, and the plaintiff has averred, that | 
Debt upon. the 32 J. were not paid, but does not ſay, that any part thereof 
prey was not paid ; now it may be, that the plaintiff was ſatisfied for 
ment that the One intire bond, via. 16/, Indeed it is not nece 


eſſary to fay, that 

32 ( were not any part of one bond is not paid, where the demand is only upon 

28 one intire bond; becauſe if the whole is not paid, the debt con- 

tinues. But here there are two bonds, and therefore there is a 

| difference, becauſe one of them perhaps is intirely ſatisfied. But 

See 1 Roll. all the court held, that this was well enough, and did not regard 

« 5h 796. Pl any difference between one bond or two bonds as to this matter. 

; But the writ of error was quaſhed for an exception taken to it by 

Variance. Mr. Ward. For the writ was directed 'majors aldermannis bali 

| et ciuibus civitatis' Carlioli, to remove the record of a 

given in quadam loguela before them, Ge. and the record removed 

was of a plaint levied at the court held before the deputy mayor 

and bailiffs. And therefore this was held a material variance. 

Wars council with the plaintiff in error. Raymond with the de- 
endant. 21 | 


Spencely ver/. Sutton marſhal B. R. | 
on Scape againſt the defendant for the eſcape of W. Ge Upon 


dhe mare: L-, not guilty. pleaded, verdict for che pleintiff. The evidence 
book ſhall not upon the trial was, that . was in the priſon of the Marſbaſſea, 
a ther" for and that a committitur was entred upon the roll. And it was ob- 
Bee Sid. 220, jected by the defendant's council, that though ſuch committitur 
| entred upon the roll is all the record made of ſuch commitment 
by the court, yet by the practice of the court the plaintiff who te- 
covers, &c. ought to make ſuch entry in the marſhal's book kept 

for that purpoſe, and that the marſhal keeps a clerk to make ſuch 
entries; and the intent of it is, that the marſhal ſhall have notice 

of ſuch commitments, and that without that he ſhall not be 
chargeable in eſcapes. For though a'commrttitur be entred upon 
the roll, yet perhaps the marſhal has no notice of it; and it is un- 
reaſonable, that he ſhould be liable for an eſcape, without notice 
that the man was committed in execution. The like practice in 
caſe of a reddidit ſe in diſcharge of bail; for though the reddidl | 

is entred in parchment, and filed with the proper officer; yet fuch 
entry is made alſo in the marſhal's book, to the end that he 3 
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dine notice of it. Now in this caſe no ſuch entry was made in 
he marſhal's book, and therefore he is not chargeable in eſcape. 
But Halt chief juſtice, before whom this cauſe was tried at Guild. 


all. held the entry of the committitur upon the roll, &c, as afore- 
tid, to be good evidence. And a verdict was given for the plain- 


ü. But Holt gave leave to the defendant, to move it in B. R. 
And afterwards he moved for the reaſon aforeſaid to ſet aſide the 
verdict, But it was denied by the whole court. For (by them) 
trials hall not be ſet aſide, becauſe the defendant might have pre- 
rented it before the trial, as in this caſe he might have moved the 


court. And it ſeems to be a trick, to keep it in ſecret, to ſet 


zade a verdict, if it were not according to the defendant's deſire. 


But if the defendant had intended to act rightly, he ſhould have 


ejven notice of this irregularny to the plaintiff; but it will not ſet 


aide the verdict, when the plaintiff has proved all his declaration. 


and the motion in B. R. was denied, and the plaintiff had his 


judgment. 
Rex wer. Worſenham et al. 


N information was preferred againſt the defendants being 


cuſtom-houſe officers, for forging of a bond ſuppoſed to be <vſtom-boule 
gen by a merchant to the King for his cuſtoms. And motion produced, de- 


was made on behalf of the proſecutor, to have the cuſtom-houſe nied. 


books in which the entries were made, &c. brought into court, 


to convict the defendants. But the motion was denied, becauſe * 


the ſaid books are a private concern, in which the proſecutor has 
no intereſt ; and therefore it would be in effect, to compel the de- 
kndants, to produce evidence againſt themſelves. And the court 


never makes ſuch rules, but only of records, or deeds of a publick 
nature. FR, | | 


Walgrave | ber / Taylor. 


HE motion was to have judgment ſet aſide in treſpaſs after 
judgment by default and a writ of inquiry executed; be- 
cuſe the eſſoin day of Eaſter term was Sunday, which not being 
cies juridicus, it was held on the Monday, and the declaration in 
this caſe was delivered on the Sunday, which could not be by the 


29 Car, 2. cap. 7. which reſtrains proceſs in law from 50 8 


Ante 252, 


253. 


* 


12 Mod. 606. 

Declaration 

delivered up- 

on a Sunday. 

Comb. 21. 
ent. 7. 


V 
Sid. 406. 


cuted upon Sundays. 2. If this ſhould be allowed, the plaintiff 


would gain a term by it, where the ſaid day ought to be the eſſoin 
diy of Eaſter term, and therefore it ought to be but a declaration 
cl the faid term; but the declaration being delivered before the 

| e | eſſoin 
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eſſoin day, which was held on Monday, it will be a declaration of 
Hilary term. But againſt this it was urged by Mr. Mead for the | 
plaintiff, that the delivery of a declaration was not ſervice of pro- 
Alleſon v. ceſs, And that Hill. 11 W. 2. B. R. between Alleſon and Br. 
A 0 bank it had been held, that the ſervice of a citation upon a Sunday 
Citation, Was good, and not reſtrained by the act of Charles 2. Which 
| was agreed by Holt chief juſtice, but he ſeemed to incline, that 
the delivery of a declaration upon the Sunday was ill ; becauſe the 
ſaid act intended to reſtrain all ſorts of legal proceedings. But 
Powys and Gould juſtices contra, becauſe ſuch delivery was but 
quaſi a notice; and as a letter, and not a proceſs. But it appear. 
ing to the court, that the defendant had yo" and that a writ 
of inquiry had been executed, they would not intermeddle, and 
ſaid that that had made all good. And the judgment ſtood. 


: Rex ver/. Fitzgerald. 
$ be 1 I*zgerald was bound in a recognizance, to appear the firſt day 
YT of this term, and an information was preferred againſt him for 
pr had. yy a libel before the eſſoin day of the term. And upon motion by 
tion. the attorney general that he might plead in this term, it was ruled 
by the advice of the clerks, that he ought to imparle until ner: 

term. The ſame law if he comes in upon attachment. But upon 


a ces returned to a capias he ſhall plead 2nftarter. | 
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Staples ver. Heydon. | 
Intr. Mich. 13 Will. 3. B. R. Rot. 370. 


RESPASS. The defendant juſtified 12 a term for 8. c. 1 S. 
ears, beginning it with a general effionatus, Gc. 173, 215. 

The plaintiff replied, and an a Srnaterial He was joined. a0 "a 

And now ſerjeant Darnall moved for a repleader. And granted after 

he was oppoſed by Mr. Ward, becauſe a repleader cannot be ie joined. 

ganted before verdict. And for that he cited 3 Keb. 664. Cox v. .lt 379. 

Mil; in point. But Holt chief juſtice ſeemed to be of a con- 6 Mod. 1. 

trary opinion. And a day was given to hear council of both ſides. 

And afterwards at another day upon conſideration, &c. of this, 

Hilt chief juſtice delivered the opinion of the court to be, that 

now a re ought not to be granted before trial; becauſe now 

by the ſtatute of 16 & 17 Car. 2. cap. 8. of jegſails many defects 

are aided by verdict; and therefore granting of a repleader may be 

prejudicial to the plaintiff. And a repleader was denied. See p. 

Trin. 2 Ann. B. R. 922. 8. C. 


Leighton ver. Theed. 


PON a motion for a new trial, it was ſaid by Holt chief s. CG. 
Juſtice, that if there be a tenant at will rendering rent quar- g _.. 
tcrly; the leſſor may determine his will when he pleaſes; but 222 
| then he will loſe all the rent, that would be due for the quarter, 4 f 
in which he determines his will. So the leſſee at will may deter- WII 4... 
mine his will when he pleaſes, but then he ſhall pay the rent _ mines. 
3 
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all the quarter, in which he determines his will. But if A. make, | 

a leaſe to B. for a year, and ſo from year to year, quamdiu ambabus 

partibus placuerit ; A. may determine his will at the end of any 

year, but it any new year be begun, it cannot be determined hc. 

fore the end of the year. He ruled the ſame point accordins!; 

Lely v. Green. at a trial upon evidence, the ſummer aſſiſes at Lincoln 1699, be- 
| tween Lely and Green. 3d 


Ingram ver. Foote. 


Intr. Paſch. 13 Will. 3. B. R. Rot. 136. 
8. C. Caſes * HE plaintiff brought an action of debt upon a bond of 50l. 
| 7 8 againſt the defendant as executrix to, &c. The defendant 
12 Mod. 649. pleaded, that the teſtator was alſo bound to Mary Mead in a bond 
Act of pardon. of, &c. and that ſhe in Hilary term 12 Will. 4. exhibited her bill 
| in this court againſt the defendant, and obtained judgment again! 
her; and alſo that her teſtator bound himſelf in a recogniſance to 
the King at the aſſiſes in Efex held before Treby chief juſtice of the 
Common Pleas, with condition that J. Heſfſop ſhould appear at the 
next aſſiſes, &c. and then ſhe ſhews, that Hep did not appear, 
whereby the recogniſance became forfeited to the King; which re- 
cogniſance appears by the plea to be acknowledged before the laſt 
act of general pardon, but the defendant avers that it was not par- 
doned; and the defendant farther ſays, that ſhe tempore exhibition; 
billae praediftae Mariae praediftae plene adminiſtravit, &c. et nm 
abet goods above enough to ſatisfy the ſaid judgment and recogni- 
ſance. The plaintiff demurs. And exception was taken to this 
plea. 1. That it appears that this recogniſance was before the ge- 
neral act of pardon, and therefore pardoned ; and the general avcr- 
ment, that it was not pardoned was not enough. But it was ar- 
gued for the defendant, that this act of pardon ſhould have been 
replied by the plaintiff; and the plaintiff ought to have averred, 
that this tecogniſance was not excepted in any of the exceptions ct 
the act. For, 1. The court is not obliged to take notice of an act 
of pardon, unleſs it be commanded in the act itſelf, that every 
perſon ſhall take notice of it. But this act of pardon has nothing 
in it concerning notice to be taken of it by the court, Sc. unicls 
| concerning proceſs in ſome particular caſes there mentioned, cr 
Cro. Car. 32, upon a plea of the general iſſue. 2. It is a rule in law, that hc 
1 who will take advantage of an act, ought to ſhew himſelf not to be 
4 within the exception; now here the plaintiff takes advantage of 
the act, and therefore of his part he ought to ſhew, that this fe- 
cogniſance was not excepted out of the benefit of the act. 3 Tf 
234. As to the objection, that the defendant ought to aver, -" 


— 
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this recogniſance was not within the faid act. Anſwer. The ſta- 
tate does not alter the method of pleading ; as in caſes of leaſes 
made by deans and chapters, &c. one has no need to aver, that 
the rent reſerved was the ancient rent ; but if it was not the an- 
cient rent, that ought to be ſhewn of the other fide. And there 
will be the ſame reaſon, for the defendant to aver, that this re- 
comnifance was not within the ſtatutes of gaming, or uſury. But 
ir the plaintiff had replied the act, &c. then the court would have 
taken notice of it, and the averment might have been according to 
the old rules of law in the faid caſe of pardon, which is a parti- 
cular caſe. Againſt which it was argued for the plaintiff by Mr. 
Broderick. And he admitted, that he who would take advantage 
of a pardon in a pew ought to aver, that he is not excluded 
fom the benefit of it by any exception contained in it. And that 
does not drive him to a difficulty, becauſe making his defenſe by 


id the pardon, he will eaſily take notice of the exceptions. But Of | 
: him) there is a difference between perſons and offenſes in ſuc 
1! 


caſe ; becauſe as to perſons, without ſuch averment the court will 
not take notice, whether he be the ſame perſon pardoned, or ex- 
cepted, or not; but otherwiſe of offenſes. Ney 99. Moor 619. 
Popb. 93. Moor 303. 2. The court will take notice of the ſaid 
act, becauſe it may be given in evidence upon the general iflue. 
But per Holt chief juſtice, this court is not obliged to take notice of Notice of an 
an act of pardon, unleſs the act compel this court to take notice of 20 of pardes. 
it (for an act of pardon is not a general act) which this act does 
not compel us to do, And it is no conſequence, that becauſe a 
man may give it in evidence upon the general iſſue pleaded, that 
therefore this court ſhall take notice of it in collateral caſes. Now 
| na Fw) facias upon this recogniſance the defendant ought, to have 
pleaded this act of pardon, otherwiſe this court could not have taken 
notice of it. - And Holt. ſaid, he was not ſatisfied with the caſes, Pleading. 


* 


. where it is held, that a man pleading an act of pardon, ought to 1 15 
: aver, that he is not within the exceptions ; but the ſaid matter 84. 24. 
3 


ought to be replied by the plaintiff, or the attorney general, as the 
cile happens to be. And it is ſo in all caſes of private acts of par- 
don whatſoever, and the caſes to the contrary are not founded 
upon ſolid reaſon. Then Mr. Broderick took another exception to 
the plea, viz. that the declaration was of Mich. 12 Will. 3. and 
that the bill of Mary Mead was of Hil. 12 Will, 3. which was af- 
terwards; and that the defendant pleaded, that ſhe had fully admi- 
niſtred at the time of the exhibiting of the bill of Mary Mead; ſo 
that perhaps ſhe had not fully adminiſtred at the time of this action 
brought. But to that it was anſwered, that it was, tempore exhi- 
bittonts billae 8 Mariae praediftae ; and therefore if it had 
been only Billae praediftae, it had been good, becauſe it would 
have referred to the bill of the plaintiff; and therefore Mariae 
88S 1 praed:tt ae 


75 pracdictae ſhall be rejected as ſurpluſage. Sed curia contra. Fo 
though this action was brought by bill, yet no bill is mentioneg 


in the record but the bill of Mary Mead, and therefore it ought 
to refer to that. And therefore Judgment was given for the 


plaintiff. 
Clifton ver/. Wells. 
S. C. Caſes ASE for theſe words, © Thou art a pocky whore, and car. 
7 8 * rieſt the pox (innuendo the French pox) along with you,” 


Thou art a Upon not guilty pleaded, verdict for the plaintiff, And laſt A. 
* whore, chaelmas term ſerjeant Hall moved in arreſt of judgment, thy 
* es, cul theſe words are not actionable, becauſe they ſhall be underſtocd 
with you. only of the ſmall pox. And ſtayed until, &c. And now this 
: 7 gary term, upon cauſe ſhewn by Mr. Cheſbyre, that the coupling of 
pl. 20. theſe words, pocky with whore, demonſtrates, that the defendant 
Cro. El. 857, meant the French pox ; and therefore they are actionable. Like 
1 the caſe where theſe words were held actionable, You have the 

272, 276, © pox, and got it of a yellow haired wench in Moorfields.” And | 
| all the court were of the ſame opinion, and judgment was given | 


for the plaintiff. | | 


Rex ver/. burgum Andover, 


S. c. Caſes „r was granted to the defendants, commanding them 
* to reſtore J. S. to the office of a common-council-man, 
Removal at 5 . 5 
diſcretion of a They return, that by their charter of incorporation they may re- 
common- move the common-council-men per diſcretiones ſuas tottes qucties et 
ne.. quandocungque illis placuerit, Ec. and that they removed J. S. by 
their diſcretions, Sc. And Mr. Mountague for the King urged, 
that they ought to have ſhewn ſome reaſon, why they removed 
F. S. But afterwards upon conſideration it was held a good return 
without ſhewing any reaſon, having power to do it according to 


their diſcretions. = 


Rex ver. Morgan et al. 


Inditment N indictment found againſt the defendants for a riot was te- 
3 moved in B. R. and upon not guilty pleaded, was tried at the 
aſſiſes and verdict for the King. And now motion was made in 
arreſt of judgment, and many exceptions were taken and over- 
ruled, But one, upon which the defendant principally relied, 


Jurat. & one. was, that there was an omiſſion of juratorum et oneratorum in the 
rat, omitted, | q Caption. 
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caption. To which Mr. Broderick anſwered, that there is a great 
difference between a record made for nf privs, which is always 
made briefly, and an inditment removed with an intent to be 
quaſhed ; that the words ſuper ſacramentum ſuum ſupply the omiſ- 
fon of juratorum et oneratorum. T. Jenes 180. 2 Keb. 59. Rex 
„, Ambler. And afterwards this term Holt ſaid, that the whole 
court was of opinion, that it was good without ſaying juratorum 
i onerator um. 


Johnſon ver/. Re 


Rule was made for a prohibition, to be granted mfr, c. to If 4. calls B. 
A the conſiſtory court of the biſhop of Minton, to ſtay a ſuit b _ 
2zainſt the plaintiff by the defendant, for having ſaid to the de- and B. inhabit 
{:ndant, © Thou art a whore, and for having ſaid to the defen- out of London, 
dint's huſband, © You have married an old whore, and therefore my joy 
« have no children ;*”” upon ſuggeſtion of the cuſtom of London to theſe words in 
cart whores, and that theſe words were ſpoken in London. And dhe Spiritual 
now Raymond ſhewed cauſe againſt this rule, why a prohibition 88 
ought not to be granted. 1. That this cuſtom of Landon Was be granted up- 
obſolete, and never put in practice. 2. That it appeared here ot — 
upon the face of the ſuggeſtion, that as well the plaintiff as the to cart whores 
defendant lived out of the juriſdiction of Londen, viz. at Bewwick in London. 
in Middleſex, and Johnſon in the pariſh of St. Olaves Southwark. — 
And therefore it would be hard to deprive the defendant of puniſh- 
ing the plaintiff, for having ſpoken theſe malicious and defamatory 
words, in a court where ſhe may proceed, to drive her to another 
court where ſhe cannot proceed, the plaintiff living out of the juriſ- 
diction of the court. And of that opinion was the whole court. 

And Holt chief juſtice ſaid, that if in ſuch caſe a prohibition were 
granted, it would give licence to all the market women, when 
they were in London, to defame their neighbours without fear of 
puniſhment, And the rule was diſcharged. Afterwards the ſame 
motion was made in the Exchequer by Mr. Nelſon for a prohibi- 
non, and upon a rule made there to ſhew cauſe why a prohibition 
ould not be granted; upon Mr. Raymond's motion it was diſ- 
Charged, Paſcb. 1 Ann. reginae. | 


Rex ver/. Croſs et ux. 8. C. Caſes 
« .. 634. 

N . . Ws . | . 2 Mod. 
A* indictment was found againſt the defendants for having re- Achs i 


I ceived ſtolen goods, knowing them to have been ſtole. Upon made felony, 
got guilty fear fe the defendant Croſs was found not guilty, and his aer mata. 


” : . A : 5 man may not 
wife was ound guilty, And now it was moved in arreſt of judg- be indicted for 


ment it as for treſ - 
* pals. 


ment, that this fact, whereof the defendants are indicded, among 

1 & 4 Will. & to felony by the late act of parliament, vig. acceſſory after the fact: 

ka and therefore it is not indictable as a miſdemeanor, as in this cat 

it is: for if it were ſo, then a man might be twice puniſhed tor 

the ſame offenſe ; for conviction upon an indictment for a mide. 

meanor cannot be a bar in an indictment for life. And this was 

urged ſtrongly by Sir Bartoolomew Sbower. Againſt which it wa 

argued for the King by Mr. Mountague and Mr. Lechmere, that if 

the law were according to what Sher ſaid, then the late 4d, 

inſtead of diſcouraging the receipt of ſtolen goods, would encou- 

rage it. For generally ſpeaking, the felons themſelves are un- 

known (who ſtole the goods) and therefore no proceeding can be 

againſt them, and conſequently no proceeding can be againit the 

receiver, for the acceſſory cannot be tried before the principal, 

2. This was not felony at common law, becauſe it is not {aid, | 

that he knew the perſon, &c. to be a felon. 9 Hen. 4. 1. But | 

if it be now a felony, the King has liberty to procced againſt 

the defendants, either as for a miſdemeanor, or tor tclony, 

18 Edw. 4. 10. pl. 28. An inditment held good for tretpais, 

where it was ill for felony, 4 Edw. 4. 14. 3 Keb. 818. Kex v. 

Thompſon. Et adjournatur. And afterwards Holt chief juſtice pro- 

' nounced the opinion of the court to be, that judgment ought to be 

arreſted. Becauſe now this fact being made felony by the ſtatute, 

is not indictable as a treſpaſs, And per Het chief juſtice, it would 

have been the ſame at common law, becaute this fact would have 

been good evidence of having been acceſſory to the felony after the 
fact at common law. And judgment was arreſted. 


Rex ver/. Roberts. 


Buttons. 1 information was exhibited againſt the defendant for having 


ti 
= made wooden buttons, contrary to the late act of parliament, tl 
9 3: Upon not guilty pleaded, it was tried before Gould juſtice at Lin- ) 


coln, being judge of affiſe ; and a ſpecial verdict was found there, 
Dig. that all the button was of wood, but there was in it a ſhanx 
of wire. And after argument by Mr. ſerjeant Neve for the King, 
and Mr, ſerjeant Munday for the detendant, judgment was given for 
the King, viz. that this was a button of wood, notwithitanding 
the ſhank, which is no eſſential part of buttons; for buttons ct 
ſilk and hair have no ſhanks. | 


| Adjudged accordingly Paſch. 5 Ann. B. R. Dunne qui tam, Ec. 
ver. Hinchdy. | N | 
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Roſewell ver. Prior. 
Intr. Trin. 13 Will. 3. B. R. Rot. 158. 


N an action « ane the caſe the plaintiff declared, that he the ſe- S. C. 2 Salk. 

cond of October, the ninth of this King was, and long before 460. 
had been poſſeſſed for a certain term of years, adtunc venturo et Lay 454 
albu inexpirato, in an ancient meſuage, in which there then was, 31, 516. 
and time whereof, Cc. had been, twenty-one ancient lights; that 4% 392 
the defendant was poſſeſſed of a piece of ground near adjoining to 3 > 
the (aid houſe ; and that he the ſaid ſecond of October erected there ground ereas 
2 new houſe, and occupied and continued it until the twentieth of 3 8 
02:ber the tenth of this King, which ſtopped the faid lights by neighbours 
all the time aforeſaid, per quod the pkintif loſt the benefit of the lights, and 
ſaid lights. Upon not guilty pleaded, it being tried at the fittings = ay _ 
at niſi prius at Weſtminſter, before Holt chief juſtice of the King's lies agaioſ 
bench; the fact upon the evidence appeared to be, that the de- bin for the 
f:ndant was not occupier of the new houſe the ſaid ſecond of 1 — 
O Haber, nor at any time after, but that he had before built the demiſe. 
ſid houſe, and had demiſed it to Shutrleworrh rendering rent, who f, N. 
had occupied it for all the time aforeſaid. And the queſtion was, i Vent 48. 
if this evidence would maintain the declaration; for it was objected : Mod. 27. 
by the defendant's counſel, that it would not; becauſe as hs 5 
fat appeared to be, an action would not lie againſt the defendant, Salle 459, Ke. 
but it ſhould have been brought againſt Shurtleworth, Upon which: Koll. 144. 
this fact was ſtated in a caſe, and: reſerved for the opinion of the 8 185. 
chief juſtice by a rule made by conſent, and in the mean time 3 Bold. 197. 
the verdict was for the plaintiff ſubject to the direction of the chief _ wo 
juſtice, And it was argued by direction of the chief juſtice ſeveral edit 
times at the bar of the King's Bench by Mr. Mountague, Sir Bar- 
tholmew Shower, and Mr. Weld, for the defendant, and by Mr. 
Northey, ſerjeant Darnall, and Mr. Wilkams, for the plaintiff. 
And it was urged for the defendant, that this action is only to re- 
cover damages, and will not lie againſt the defendant, who has only 
a reverſion in the term; but the action ought to have been brought 
*ganſt Shuttleworth,” Cro. Ja. 373. Ryppon verſ. Bowles, Cro. 
Jac. 555. Brent v. Hadden. For though the plaintiff receives 
damage, yet it is not from the defendant but from Sburtle- 
worth. And it is no objection to ſay, that an action will not lie 
agunſt Shuttleworth, becauſe he cannot pull down this houſe, be- 
cauſe it would be waſte; for doubtleſs he might have pulled it 
down, and abated the nuſance, for a ſtranger may abate a nuſance, 
and it will not be waſte in him. 2. By the alienation of the 
builder of the nuſance, the affiſe of nufance failed at common law. 

8T | 2 Inft. 


- 
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* 
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2 Inſt. 40 5. but the party prejudiced might have a quod pernitta 
againſt the alienee being tenant; the reaſon of which will govern 
the preſent caſe, being an action upon the caſe. And now by 
Weſtlm. 2. cap. 24. aſſiſe of nuſance lies againſt the erector and the 


alienee, which would not lie before the ſaid act. 3. This con. 
tinuance of the nuſance may be compared to an impriſonment 


where every detainer amounts to a new impriſonment ; nevertheleſ 
the man who firſt made the arreſt, is not anſwerable for the whole. 
1 Roll. Rep. 241. 4. If the defendant is liable for the continuance 
and the erection, it ſhall be intended, that all the damages, as well 
for the continuance as for the erection, were given in the action 
brought before for the erection; like the caſe of Fetter v. Beal. 
Sce it before, 339, 692. 


Againſt this it was argued for the plaintiff, that this is the only 
action that the plaintiff can have; for he being only a leſſee cannot 


maintain an aſſiſe or a quod permittat, and therefore caſe will lie, 


Hitz. nat. bre. 183. And the action lies more properly againſt the 


defendant, than againſt his leſſee; becauſe ſince the plaintiff erected 


the nuſance, and then leaſed it for years, it is a continuance by 
him; for by his leaſe he has put it into the hands of a man who 


cannot abate it for fear of waſte, and therefore it is a continuance 


by him. 2. The action will not lie againſt SHuttlewortb, Cry, 


Ja. 373. Ryppon v. Bowles, for he has done nothing; and if he 
_ ſhould abate it, waſte would lie againſt him, if his leſſor hath the 


inheritance, 3. It is againſt the rules and juſtice of the law, that 
a man ſhall take 1 of his own wrong, and deprive another, 
whom he has injured, of a remedy which the law has given againſt 


him, by his own act. 4. He hath a rent from the tenant, in con- 


ſideration of this nuſance ; and therefore it is more juſt, that he 
ſhould be liable for the prejudice that he has done. To which it 
was anſwered by the defendant's council, that the benefit of the 


rent which the defendant hath, cannot be a reaſon to maintain this 


action; for the ſame reaſon would maintain the action againſt the 
heir or executor of the defendant, as the caſe might happen, for 


the continuance in their time. But that cannot be pretended, for 


being a perſonal wrong, it would die with the perſon; and yet ſuch 


heir or executor would have the rent reſerved. 


And this term judgment was given for the plaintiff, for admit- 
ting that the action would lie againſt the defendant or againſt his 
leſſee (per curiam) then the plaintiff ſhould have his election, and 
a recovery againſt the one would be a bar in an ation brought 
againſt the other. Yelv. 209. Spencer v. Com. Rutland. And it i 


very reaſonable, that the action ſhould lie againſt the defendant, 
| becauſe he erected it, and for ſome time continued the . 


1 
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E and then demiſed it to Shuttleworth, rendrin g rent, fs that 
he has made an agreement with Shuttleworth, that it ſhould con- 
tinue, and he has a rent for it. He likened it to the caſe, where 


A. diſſeiſes B. and then B. makes a feoffment in fee to C. C. takes 
the profits, then B. re- enters; B. in treſpaſs againſt A. ſhall re- 


cover all the mean profits received by C. 11 Co. 51. Liford's caſe. 


This action cannot be maintained againſt the heir or executor of the 
defendant, becauſe it is a perſonal wrong, and dies with the perſon. 
As to the caſe put of impriſonment, Holt chief juſtice ſaid, that if 
4. wrongfully arreſts B. and then A. delivers B. to C. A. is guilty 
of the continuance of the impriſonment. And as to the objection, 
that damages may be intended to have been recovered in the action 
for the erection. 1, No ſuch action now appears to have been 
brought, but in the caſe of Fetter v. Beale the former recovery 
was pleaded. 2. The damages for the continuance of the nuſance 
cannot have been recovered in the action for the erection, becauſe 
they were not then ſuſtained ; but the battery was the ſame at the 
time of the action brought, and being a tranſient act did not lie in 
continuance, and therefore all the damages were given for it in the 


firſt action. And judgment was given for the plaintiff. 


Foreland ver/. Hornigold. 
Intr. Hil. 11 Will. 3- B. R. Rot. 164, or 564. 


EBT upon a bond, conditioned to perform the award of J. S. S. C. 1 Salk. 


The defendant pleaded, nul agard fait. The plaintiff re- 7104 

plied, and ſhewed part of the award, and pleaded it with a profert Le. 72. 844 
in curia, and aſſigned a breach. The defendant demurred for va- If = man 
riance ; and the variance being material, vi. in the ſubſtantial part png. 
of the award, the court gave leave to the plaintiff to diſcontinue, which is good, 
upon payment of coſts. But if the plaintiff had ſhewn all the part omitting _ 
of the award that was good, and had omitted to ſhew part of the ws Ou 
award that was ill in itſelf and void; upon iflue of nul agard, that 
would not have been a material variance. And fo Holt chief juſtice 
lad, that it had been ruled before upon evidence at a trial at mf 
prius at Guildhall. And Gould juſtice ruled it accordingly at the 
ſummer affiſes in the home circuit. And per Holt chief juſtice, 
the judges made no diſtinction between the good part and the bad 
put of an award till the time of King James I, | 


Vincent 
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Vincent ver/. Beſton. 
Intr. Mich. 13 Will. 3. B. R. Rot. 183. 


Diſcontinu- Sſumpfit upon three promiſes for 55 l. each. The defendant 
ance by plea A to the 55 J. mentioned in the firſt count pleads, that the oli 


to part. x : | | 
tiff ought not to have his action, for that the ſaid three ſerenl “ 
aſſumptions in narratione ſuperius mentionatae, were for the ſame 
ſum of 55/. which ſum of 55 /. the defendant had paid to the 
plaintiff before the action brought; and for this he prays judgment, 
if the plaintiff ought to have his action againſt him. The plaintif 
replied, that the defendant did not pay, &c. The defendant de- 
murred. And the court held, that the whole was diſcontinued, 
becauſe the defendant pleaded only to the firſt of the promiſes, and 
therefore the plaintiff ſhould have taken judgment by nibil dict 
upon two of them; but not having done it, the whole is diſcon- 
tinued ; for the defendant had fixed his plea by the beginning to the 
| firſt promiſe, and therefore the ſpecial matter which follows will 
Want of a not aid it. 1 Roll. Rep. 177, 406. But afterwards, this being all 
may beamend. done in Michaelmas term, and no continuance being entred upon 
ed in the ſame the roll, the plaintiff entred up judgment by nil dicit upon the two 
Term. promiſes to which the defendant did not plead. And this was ap- 
proved by the court, upon a report made of it by the maſter after 
reference to him. And judgment was this term given for the plain- 
tiff upon the demurrer. Mr. Cheſtyre council with the plaintiff 

Mr. Branthwaite with the defendant. 


Gree ver /. Rolle and Newell. 
| Intr. Hil. 8 Will. 3. B. R. Rot. 664. 
s. C. 2 Salk. HE plaintiff brought an ejectment againſt the defendant 
$50. Comyle Sir John Rolle and Newell, for lands in Devonſhire, The 


113. defendants appeared, and entred into the common rule in cjectment, 
* Mod 651, and pleaded jointly, not guilty. The cauſe being brought to trul 

75%. 729. at the aſſiſes at Exeter, Sir Jobn Rolle appeared, and conteſſed leit. 

| Cro.Car. 239. entry and ouſter, but Newell did not appear. Upon which the 

Carth. 21. plaintiff entred a non prof. againſt Newell at the ſaid aſſiſes. And 

| as to Sir John Rolle the jury found a ſpecial verdict ; upon which 

Entrry of 2 the ſingle queſtion was, whether the entry of cgſuy que truft would 

rod ta. be ſufficient to avoid the ſtatute of limitations, 21 Jac. I. cap. 16. 

ture of limi- And it was held clearly by the whole court, that ſuch entry was 

tations, ſufficient to avoid the ſtatute; and they would not hear an argume!! 


2 | upon 
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upon the point. And a rule was made, that the plaintiff ſhould 
have judgment, unleſs the defendant ſhewed cauſe to the contrary 
before the end of Trinity term laſt paſt. Upon which Mr. Broderick 
moved to ſet afide the ſaid rule; becauſe (by him) the retraxit is 
regularly entred ; and the plaintiff after the entry of it ought not 
o have proceeded, ſuppoſing that it had been regularly entred; 
beczuſe by his declaration he ſuppoſes, that he has right only againſt 
doth jointly, which ſuppoſal he has falſified by the entry of the 
-traxit, confefling thereby, that he has no right at all againſt 
Newell, Sed curia contra, as to this laſt matter. For if an eject- 
ment be brought againſt two, and iſſue be joined, and then one of 
them dies, and a venire is awarded as to the two defendants, and 
 verdi& againſt two, yet upon ſuggeſtion of the death of one of 
them upon the roll, the plaintiff ſhall have judgment for the whole 
againſt the other; Cro. Ja. 303, 274. 2 Keb. 845. becauſe this 
ation is grounded upon torts, which are ſeveral in their nature, 
and one may be found guilty, and the other acquitted. Then Raft. entr. 
Mr. Broderick argued, that this retraxit was entred irregularly, 66, 72. 
for (by him) the non. proſ. muſt be interpreted a retraxit or no- Sir Gorge 
thing; for it cannot be a nonſuit, for if it were a nonſuit, then Brown's caſe. 
the plaintiff, being nonſuit . againſt one, ſhall be nonſuit againſt 
both. And as a retraxit it cannot be good, becauſe the defendants 
have joined in plea, and therefore neither the plaintiff nor the judge 
of aſſiſe can ſever them; and all the caſes, where retraxits have 
been adjudged good, were where the pleas were ſeveral, and not 
joint, Long 5 Edw. 4. 108. Bro. judgment 77. In treſpaſs againſt 
leveral, if the plaintiff enters a non prof. againſt one, he cannot 
proceed againſt the reſt, unleſs they ſever in plea. 2. The judge Retraxit en- 
of mf prius could not enter a retraxit to be good, becauſe upon _ * 
the entry of it judgment ought to be immediately, that the defen- 3 
dant againſt whom the retraxit is entred eat inde fine die; which | 
the judge of nf prius cannot do, and ſo this retraxit is irregular 
the conſequence of which is, that Newell continued defendant not= 
withſtanding this retraxit, and nevertheleſs the judge tried the iſſue 
only againſt one of the defendants. He cited alſo 2 Ventr. 195. 
Fagg verſ. Roberts, that the plaintiff ought to have been N 
becauſe both the defendants did not confeſs leaſe, entry and ouſter ; 
and 1 Sid. 76. Boulter v. Ford. E contra it was argued for the 
Cue by Mr. ſerjeant Darnall, that a retraxit may be. entred 
the judge of ni prius, becauſe the parties are all demand- 
able there, and have day, and their appearance is at the beginning 
recorded. That ſuch a judge may record a protection. Co. Ma. Chart. 
425. 17 Edw. 3. 22. The ſame law of a receipt prier, That he 
may receive a plea furs darrein continuance, Nelv. 181, but cannot 
gve judgment upon it. That he may record a demurrer to the 
eridence, or à plea to the 2 of the jury. And for the 


: U ſame 


* 2 = * E » 
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ſame reaſon. he may record a non proj. In Co. Entr. 172, a ;ojig, 
werificatione with a cognovit actionem is entred at ni, prius and 
judgment given upon it in C. B. in dower, which is ſtrong in 
point. If in this caſe the defendants had ſevered in plea, a 1, 
Proſequi might have been well entred. Cro. Car. 243. Now thi, 
plea is ſeverable in its nature. See 11 Hen. 7. 6. per Keble, And 
he cited 20 Afi]. 20. 2 Roll. Abr. tit. Trial 630. pl. 13. ty 
70, ito, 3 Keb. 136, But per Holt chief juſtice, upon the un 
prof. entred againſt one of the defendants, judgment ought to have 
been entred for him, which could not be done at nf prius; and 
before ſuch entry he is not diſcharged, and the plaintiff ought not 
to have proceeded againſt the other. He had never ſeen ſuch 3 
retraxit as this; and he was of opinion, that a retraxit cannot be 
entred againſt one of the defendants, where they join in plea. Be- 
ſides, that before the ſtatute of 7or4 the plaintiff could not have 
been nonſuit at ff prius, becauſe he was not demandable there; 
and therefore now he cannot enter a non proſ. there. And there 
fore he held, that this retraxit was irregularly entred, and that 
the plaintiff ought not to have his judgment. But Powys and 
Gould juſtices held the contrary. 1. Becauſe the plea is in its na- 
ture ſeverable, and therefore a retraxit may be well entred as to 
one of the defendants. 2. That the judge of ni privs may re- 
ceive ſuch entry. And judgment was given for the plaintiff, 
And afterwards error was brought upon this judgment in parlia- 
ment. And the judgment of the King's Bench was affirmed 
Saturday 18 April 1702. and 500. coſts given to the defendant in 
error. | ; 


Pullen wer. Birbeck. 


8.C. Salk. N a ſcire facias ſued by the plaintiff againſt the defendant, the 
S &. car, 1 writ ſhewed, that the plaintiff had recovered judgment againſt 
453. the defendant for 600/. and that he ſued an elegit thereupon di- 
An elegit,, rected to the ſheriff of Meſtmorland, to which the ſheriff returned. 
which extends that he had levied goods to the value of 66 /. and that the inqui- 
9 vol; „ fition found, that the defendant was ſeiſed of two farms, the one 
void, and the of 40/. per annum, the other of 60/. and that he had ſeiſed the 
plaiocif hall farm of 60. per annum, &c. that by the ſaid return it appeared, 


have a new : 1 h | i 
execution. that the execution was void, becauſe he ſeiſed more than a moe - 


Arte 346. ty; and therefore this writ commanded the defendant to ſhew 
cauſe, why the plaintiff ſhould not have a new execution, To 
this writ the defendant demurred. And it was argued. by Pratt 
ſerjeant, that the execution was not void, but voidable, at the 
election of the defendant who was prejudiced by it. And for that 
he cited many caſes of leaſes made by infants, by feme 55 
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— 
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S. 8 F 


der 
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Diatly with their husbands, tenants in tail, biſhops, Cc. that they 
vere only voidable. 2. That the plaintiff was eſtopped by his 
acceptance, to ſay that the execution was void. And to prove 
that he cited 22 Edw. 3. 14. 44 Edi. 3. 2. 5. E contra it was 
reved by ſerjeant Hall for the plaintiff, that the execution was 
od, becauſe the ſheriff had but a bare authority, which he had 
rot purſued, and therefore his act is void. 22 Edw. 4. 3, a. Dier 
135. pl. 14. March 8. pl. 20, 117. Co. Li. 49. b. 52.4. Cre, 
(ar. 335. 1 Leon. 35. Hardr. 421. And that this caſe reſembles 
the caſe in 7 Edu. 4. 3. as the plaintiff had a new capias there, 
he ought to have a new elegit here. 2 Brownl. 96. 7. 1 Sid. 
91. Cro. Eliz. 160. 8 Edw. 4. 4. Treſpaſs lies againſt the 
ſheriff, if he exceeds his authority. 1 Sid. 184, f Ventr, 105, 261. 
That ſuch elegit executed in ſuch manner is void. 1 Sid. 239. 
As to the opinion 2 It. 396. that an extent cannot be avoided, 
after it is filed; that is where there does not appear to be more 
than a moiety upon the extent itſelf. And fo it is explained by 
Hale, 1 Ventr. 259. 3 Keb. 313. And therefore he concluded, 
that the plaintiff ought to have a new execution. And of that 
opinion was the whole court after ſeveral arguments at the bar. 
And this term they ſaid, it was a plain caſe, that the execution 
was void, the ſheriff having exceeded his authority. And judg- 
ment was given for the plaintiff. 5 


„ O@” ww wie oy 
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Vaſper ver/, Eddowes. 


Intr. Paſch. 12 Will. 3. B. R. Not. 316. 


Reſpaſs for his cloſe broken, and depaſturing of his graſs 8. C. 1 S. 
with cattle, Cc. viz. porcis, &c. As to all the treſpaſs, an - 
except with one hog, the defendant pleads not guilty ; and as to Fo wg , 
that he pleads in bar, that the plaintiff diſtrained the ſaid hog then pleads difref 
damage feaſant, and impounded it in the common pound of the zud impound: 
manor nomine diſtrictionis, &c. The plaintiff replied, confefling for he ne 
the diſtreſs, and the impounding, that the hog without the affent treſpaſs, the 
cf the plaintiff eſcaped out of the ſaid pound, the plaintiff adtznc ja * 
5 - _— * _ ſatisfied for the ſaid damage. The defendant ont of the | 
murred, An mond argued for the plaintiff, that it a 8, Pound. | 
that the plaintiff had no Fatiofation for db d treſpaſs, and * 5 _ oo. 
fore may maintain this action. That the hog, though diſtreined, S. C. of Vaſ- 
v2s but in nature of a pledge; and that upon tender of the da- Pe. d 
| mages by the defendant to the plaintiff, he ought to have per- Blencowe's | 
mitted him to have the hog. Cro. Elix. 162. 2 Leon. 174. Pl. M. S. Rep. 
11, Aungſſey wverſ, Johnſon. Replevin after a writ of ſecond de- 3 


the defendant avowed for damage feaſant, upon which r. Wilſon. 
* We 


1 
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| iſſued was Joined, and verdict for the avowant, and damages were 
upon which a w:thernam was awarded of the cattle of the pla 


mages aſſeſſed by the jury, and brought the money into court, and 


| arrearages, and if the defendant refuſe to deliver the diſtreſs, the 
plaintiff may have detinue, becauſe the diſtreſs is only in nature of 


Dier 230. 
Hob. 61. 
Mich. 1 Edw. 
4. 10. 

Mich. 15 Edw. 
4. 10. b. 

10 Hen. 7. 
21. b. 


And therefore he concluded, that ſuch diſtreſs being become by the 


Debt againſt 
the bail upon 
the recogni - 
ſance, 


aſſeſſed, and return awarded, the ſheriff returned averia elongata 


R 
upon which the plaintiff came into court, and tendered 85 6 


prayed a ſtay of the withernam, the court impoſed a fine of Js, 
and 4 4. for his contempt, and then granted his prayer. 80 2 Int. 
341. if return irrepleviſable be awarded, the owner may offer the 


a pledge. 13 Hen. 4. 17. 4. 2 Inft. 107. Cro. Fac, 148. The 
diſtrainer cannot uſe it. Yeſv. 96. Ney 119. He cannot tie them 


in the pound. 27 Aſiſ. 64. If cattle diſtrained die in the pound, aft 
the diſtrainer ſhall have an action of treſpaſs; or may diftrain jud 
again, if the diſtreſs was for rent. Do&#. and Stud. cap. 27. which rl 
ſeems a ſtrong caſe in point. As to the objection, that levy fer ka 
diſtreſs is a good plea, he anſwered, that ſuch plea ought to men- 1 


tion, quod adbuc detinet, or quod fic nil debet, otherwiſe it will 
not be good, which ſuppoſes ſatisfaction. See 28 Hen. 6. 6. 
35 Hen. 6. 10. 36 Hen. 6. 48. Raft, entr. 17 5. Co. entr. 49. 6. 


fault of the defendant (for he ought to have made ſatisfaction for | 
the treſpaſs) ineffectual, the plaintiff may have treſpaſs. 


And after this caſe had been ſtirred many times at the bar, this 4 
term the court gave their judgment. And Gould juſtice for the 15 
reaſons aforeſaid was of opinion, that the plaintiff ought to have ” 
judgment. But Holt, Turton, and Powys, juſtices, gave judgment vl 
for the defendant, becauſe it did not appear, that the hog 725 8 
by the default of the defendant ; for perhaps it eſcaped by a fault * 
in the pound; and it would be very hard, that the defendant e . 
ſhould loſe his pig, and alſo make other ſatisfaction to the plaintif 
for the damage done by it. Note, that Holt chief juſtice always 
when this caſe was ſtirred, was angry, by reaſon of the ſmallneis 
of the cauſe of action, and ſaid, that it was a vexatious ſuit, more 
worthy to be brought in the county-court than in the King" 

Bench. Judgment was given for the defendant. OO 
| : x / 
Milner verſ. Petit. , 
D T was brought againſt the defendants as bail upon ther 0 
recogniſance. The judgment againſt the principal was give h 
in Trinity term; and if the plaintiff had ſued a ſcire factas, the ; 
bail would have had time to bring in the defendant,” until the re- 0 


o 


turn of the ſcire_facias, whereof they are deprived . 
2 0 
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And therefore Mr. Mountague prayed, that the "defendant might if 
have an imparlance. And he faid, that ſome books are, that in iſt 
uch caſe debt does not lie. And for that he cited Raym. 14. But 
curiam the bail ſhall have the ſame time for the render of 
the principal, as if they had been ſued by ſcire facias; and a rule 
hall be made accordingly. In the ſire facias they cannot plead 
the render after the return of the capias ad ſatisfaciendum, becauſe 
the condition of the recogniſance is broken by the return of no 
ixventus upon the capias ad ſatisfaciendum. And they ſaid, 
hat the bail ſhould have fifteen days in the term; and in vacation 
ſhould have as much time as they would have had, if they Time to ren- 
had been ſued upon a ſcire facias, to render the principal. But r 1 ** 
alterwards at the end of the term Holt chief juſtice ſaid, that the OE 1. 
judges had made a rule, that if the plaintiff in the original action 4e 156. 
brings debt againſt the bail upon their recogniſance, the bail ſhall 
have eight days after the return of the writ, to render the prin- 
cipal; and if there are but four days in the term after the return 
of the writ, he ſhall have four days in the following term. 


Rex ver /. Cranmer. 


AT indictment was found againſt the defendant. And after S. C. Caſes 


he had pleaded not guilty, and it had hung up untried for B. R. 64. 
ſome time, * eee Bwectiig a fault i the indictment, Cor 
being for perjury, went to Mr. Harcourt, ſecondary of the crown enter a no/le 
office of the King's Bench, and perſwaded him, to procure Sir Z upon an 
Samuel Afrey, clerk of the crown, to enter a nolle proſ. Upon Dees 
which Mr. Raymond moved the King's Bench, that ſuch nolle prof. of the attorney 
might not be entred without leave of the attorney general. And Seneal. 
of that opinion was the whole court. And the alle proſ. was 


lt aſide. 
Philips ver. Philips. 
Hil. vacation 14 Will. 3. 


A Sciſed of lands in fee deviſed them to B. and C. and their 5 C. 2 Ver, 
* heirs, in truſt that his wife Elizabeth and her daughter 439: 
Martha ſhould have the profits equally divided between them du- _ N 
ring the life of Elzabeth, and afterwards to B. and C. and their 1 Williams 
heirs, in truft for the heirs of the body of Martha, afterwards to 3, 
nis right heirs ; Martha died before Elizabeth without iſſue, Eliza- en 
tb took out adminiftration to Martha. And upon a bill in Tenancy in 
Chancery, the cauſe being heard by the maſter of the rolls, he Hes. 


8 * held, 


a 


8; | 
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held, that Elizabeth and Martha were jointenants, and that the 
whole ſurvived to Elizabeth, Afterwards upon appeal to Soner: 
lord chancellor, he held, that Elizabeth and Martha were tenants 
in common, and that the eſtate as to Martha determined by her 
death, and then he in remainder would come into poſſeſſion for 


her moiety. Afterwards upon a rehearing before Wright lotd 


Pur autur vie. 


Equity never 
-makes a mer- 


ger. 


B. C. 2 Salle. 


608. 
Sheriff may 
take a bail - 
bond upon 
attachment. 
Vide 10 Rep. 


B. R. will not 
compel the 
-plaintiff to 
accept an aſ- 
fignment of 


the bail. bond. 


keeper of the great ſeal, he held them to be tenants in common ; 
but he was of opinion, that an eſtate by implication aroſe to El- 
2abeth, after the death of Martha, for her life. But he made x 
reference of it to the opinion of the judges of the Common Pleas. 
And they held, that they were tenants in common, and that 
Martha had an eſtate pur auter vie, and that ſo the ſpecial occu- 

nt ſhould have it, viz. Elizabeth, as her adminiſtratrix; that 
Martha had no eſtate tail in the truſt, becauſe equity never makes 
a merger, but prevents it; contrary to that which lord Soner: 
held. | | 


Rex ver/. Dawes. 


N attachment iſſued out of this court againſt the defendant, 
{ A for a contempt committed by him, directed to the ſheriff of 
Cumberland. Upon which the defendant being arreſted, Tons 


 Lamplugh eſquire, ſheriff of the ſaid county, took a bail-bond (in 


which perſons very ſufficient were bound for his appearance at the 
return of the attachment) and let him go at large. The defendant 
refuſed to appear at the day of the return of the writ, which was 
die Venerts proxime poſt craſtinum ſanftae Trinitatis laſt paſt. Upon 


which the ſheriff was amerced ; though he offered to the plaintiff 


in the action to aſſign him the. bail-bond, which he refuſed, al- 
leging that the ſheriff could not take a bail-bond upon an attachment. 
Upon which the ſheriff, thinking he was oppreſſed, moved by 
Mr. Raymond laſt Michaelmas term, that the court of King's Bench 
would compel the plaintiff to accept the aſſignment of the bail- 
bond. And he urged, that it was very reaſonable, that ſuch : 
rule ſhould be made; for the ſheriff is compellable by the ſtatute, | 
to let a man arreſted upon an attachment go at large upon a bai!- 
bond given; and when he is at large, the ſheriff cannot ſeiſe him 


again after the return of the writ ; and conſequently it is not then 


in his power, to bring him in at the return of the writ, It will 
then be very hard, that when he has done his duty, and no more, 
he ſhall be liable to amercements, for not doing that, which the 
law ſays, he cannot do lawfully, That no action lies againſt him 
in ſuch caſe. 2 Saund. 54. Peflerne v. Hanſen. 1 Sid. 23. And 


if no action lies, no more ought he to be amerced for it. Sed nn 


.allocatur. For per curiam, this court cannot make ſuch a rule, 


that 
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that the plaintiff ſhall accept the aſſignment of the bail-bond ; for 
he may either accept it, or proceed againſt the ſheriff by amerce- 
ments; and the ſheriff may reimburſe himſelf, by ſuing the bail- 
bond; and if the bail-bond is not ſufficient (as here it was but of 
4%) he is without remedy. But it was clearly agreed, that he 
may take a bail - bond upon an attachment. See Stile 212, 234. 
Burton v. Low. 2 Ventr. 237. Contra 3 Leonard 208. Bland uv. 
Riccards, Afterwards the laſt day of this term, upon alleging 
that this was a hard caſe, and that Dawes was in town, the court 
rranted a tipſtaff, to bring him in ſedente curia; but he could 
not find him. And ſo nothing was done for the relief of the 
ſheriff. 5 EO 1 8 


Some 


Some Polxxs reſolved, by Holt chief 
juſtice of the Kings Bench, upon 
evidence in trials at niſi prive... 


not 

ce of N an action brought upon a policy of inſurance of a ſhip, if tha 
3 it appears upon the . the ſhip was — bon 
toys the pro- by proceſs of law, and ſeiſed; by this ſentence the property the 
h and ownerſhip are deſtroyed, and there is no remedy upon the 
231. and the policy of inſurance, Ruled by Holt chief juſtice May 31. a nol 
* 960, Gutldhall, Paſch. 10. Will. 3. 1698. | | at 
901. | or 


Smith aſſignee of the commiſſioners of a bank 
| rupt very. Sir Richard Blackham. 


$.C. Salk. I T was ruled by Treby chief juſtice of the Common Pleas, at ni 


eee prius at Guildhall, the fitting after Michaelmas term 10 Will. z. 


Whether ne- upon evidence in trover brought by the plaintiff againſt the defen- 
ceſlary to dant, after argument of the council on both ſides, 1. That it is 


—— not neceſſary to prove, that the perſon, upon the petition of whom ol 
ditor's debt. the commiſſion of bankruptcy was granted, was a creditor of the : 
| bankrupt ; becauſe upon view of the ſtatutes, they do not require c 
that. 2. That it is not neceſſary to prove, that the bankrupt was d 
indebted in 100 /. though the practice has been to do ſo; becauſe F 
though the chancellor frequently, before he grants a commiſſion . 
of bankruptcy, requires ſuch proof, yet it is only matter of di- ; 
.cretion in him. | 
Cole verſ. Davies et al', aſſignees of Maul a bankrupt. 
How the pro: ; po was ruled by Holt chief juſtice of the King's Bench, Tueſiy | 
bound by an 1 Jan. 3 1. Hil. 10 Will. 3, at niff prius at Guildhall, upon ei- | 


execution, or dence in a trial, 1. That if the goods of A. be ſeiſed upon a fer 
act of bank- 


tuptey, Oc. facias iſſued upon a judgment obtained againſt A. and after the 


ſeiſure A. becomes bankrupt ; this act of bankruptcy cannot aff 

the goods levied in execution as aſo eſaid. But it A. was a bank- 

rupt before the ſeiſure, and after the bankruptcy the ſheriff upon 

a wilt of fieri facias to him directed upon a judgment m_ 
2 aga 


& 1 4 > 


1 


— Points reſolved by Holt, &c. f „ 


wainſt A. ſeiſes the goods and ſells them, and a commiſſion of 
bankruptcy is granted, and the ſaid goods aſſigned by the commiſ- 
coners, the aſſignee of the commiſſioners may maintain trover 
againſt the vendee of the goods; but no action will lie againſt the 
herif, becauſe he obeyed the writ. 2. If a trader, hearing that 
1 writ of Heri facias was iſſued a ainſt him, to the intent to pre- 
ſerve his goods from being levied in execution, clandeſtinely con- 
veys them out of his houſe, and conceals them privately ; that does 
not amount to an act of bankruptcy. 3. That a ſeizure of part of 
the goods in a houſe by virtue of a fiert facias in the name of the 
whole, is a good ſeiſure of all. 4. It was reſolved in this caſe, 
that if goods of A. are ſeiſed upon a Heri facias, and ſold to B. 
ba fide upon valuable confideration ; though B. permits A. to have 
the goods in his poſſeſſion, upon condition that A. ſhall pay to B. 
the money, as he ſhall raiſe it by the ſale of the goods, this will 
not make the execution fraudulent, And in ſuch caſe a ſubſequent 
act of bankruptcy by A. will not defeat the ſale. But though the 
original debt was juſt, yet if the execution was fraudulent, viz, 


upon any truſt, -a ſubſequent act of bankruptcy will defeat it, 


B = Y mA. tx 


Young ver. 
j & was ruled at mf privs at Weſinunfter, the firſt fitting after Towing 
4 Michaelmas term 10 Will. 3. that every man of common right _—_ 5 
1 may juſtify the going of his ſervants or of his horſes upon the banks of navigable 
of navigable rivers, for towing barges, Cc. to whomſoever the rivers. 
a right of the ſoil belongs. And if the water of the river impairs 


and decreaſes the banks, Cc. then they ſhall have reaſonable way 

for that purpoſe in the neareſt part of the field next adjoining to 

the river. And he compared it to the caſe, where there is a way Maynard's 
through a great open field, which way becomes founderous ; the Ms. Rep. 
travellers may juſtify the going over the outlets of the land not 

incloſed next adjoining. | 


ER Holt chief juſtice, the inhabitants of every pariſh of com- Highways. | 
mon right ought to repair the high ways. And therefore if | ©) ” 
particular perſons are made chargeable to repair the ſaid ways by 202. f. ;. 
a ſtatute lately made, and they become inſolvent, the juſtices of 
peace may put that charge upon the reſt of the inhabitants. Mich. 
10 Will, 3. B. R. | SEES 


* 


. 
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k, 
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Hockley ver. Lamb. 
Preſcription IT was ruled by Holt chief juſtice at Winchefler Lent aſx. 


e . | | 
3 1 10 Vill. 3. 1. That a man may preſcribe for common for 


a meſuage. Cattle Jerzant and couchant upon a meſuage. And he faid, that * tath 
2 Lev. 7 knew Hale chief juſtice to have been of the ſame opinion at Nr. ple: 
But not upon felt affiſes. 2. By him a man cannot preſcribe for common appyr. by 
| 1 tenant to a farm; becauſe it is uncertain, of what a farm conſiſts, wh 
uncertain. perhaps of ten acres, or of a hundred acres; but the preſcripticn fen. 
dodught to be laid, to a meſuage and ſo many acres of land. Bat J. 

if there is an ancient farm, and the ſame lands always occupied and 

with it; a man may have common of paſture, to depaſture his id 

cattle tilling that farm. | the 

| bg 5 

. WS | anc 

Richards ver/. Squibb. the 

| | | | ; „ but 
Where not 55 was ruled by Holt chief juſtice at Dorcheſter Lent aſſiſes 5 
8 10 Will. 3. at a trial at a ai prius, that if a man preſcribes for | * 


were /-vant common for a certain number of cattle, as appurtenant, &c. it is 

[orange not neceſſary, nor material, to ſhew that they were Jevant and 

105. couchant ; becauſe it is no prejudice to the owner of the ſoil, for 
that the number is aſcertained, . | 


Clerk verſ. How. 


53 Ry 5 ran 


A ſurrender IT was ruled by Holt chief juſtice at Brentwood ſummer aſſiſes 
by or = io Vill. 3. upon evidence at mf prius, that if copyhold land 
to a copyhold be ſurrendered to the uſe of a will, Sc. and afterwatds the will 
3 an deviſes this land to B. and his heirs, upon condition that he pay 
8 ety es 100. within ſix months after the death of the deviſor to J. S. if 
the money is not paid, J. S. ought to be admitted, and then hc 
muſt make an actual entry before he can ſurrender. And therefore 
in the preſent caſe a ſurrender made by J. S. before actual entry 


was held ill. 


Beosner ver Juner. 


Coparceners I T was ruled by Holt chief juſtice at Rygate in Surrey ſunner | 
ee aſſiſes 10 Mill. 3. upon evidence at a trial, that coparceners 
may join in ejectment. And (by him) the caſe in Moor 652. 


n. is not law. 
| Palmer 


8 N 
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upon evidence in trial at niſi prius. 


Palmer wer. Hooke or Gouche. 


YT was ruled by Holt chief juſtice, upon evidence at a trial at If in an % 
[ ni prius at Norwich ſummer aſſiſes 12 Will. 3. that if in indebi- Sumsfit de- 


tatus aſſumpfit for goods fold and delivered, upon non afſumpſit ea ou 
pleaded the defendant gives in evidence, that the debt was attached the debt was - 
by foreign attachment in London upon a plaint levied by J. S. (to 72 b. 3 


whom the plaintiff was indebted) againſt the plaintiff, &c. the de- defendent muſt 


. . BS RE 


7. S. becauſe the plaintiff has no notice of the foreign attachment; 1,"* mga 


and therefore it may be only a contrivance by the defendant and 

J. S. to bar the plaintiff of his preſent action. 2. In ſuch caſe Plaintiff ma 
the plaintiff may ſhew in evidence, that the ſuit in London was after —_— 
an original filed by the plaintiff in ſome one of the ſuperior courts ; atter the ori- 
and that will avoid the operation of the foreign attachment. 3. If 225 9 
the original did not iſſue before the plaint was entred in Londn, 

but only was antedated, and bore tete before, and no arreſt was 

made before upon it; that will not avoid the foreign attachment. 

But this latter point Holt reſerved for his farther conſideration. 


But (ut audivi) he was afterwards of the ſame opinion. 


— 
1 


— $9 


Windle ver/. the hundred of Chelmsford. 


I an action upon the ſtatute of Vincbeſter, in which the plaintiff Hue and C. 
ſhewed, that he was robbed of a Bank bill, upon evidence 

at the trial, ſummer aſſiſes 10 Will. 3. at Brentwood in Eſſex before 
Hatſell baron of the Exchequer, he directed the jury to give da- 
mages for the whole value of the bill, which they did accordingly. 


Smithies ver /. Dr. Harriſon. 


N caſe for words, which imported the committing of adultery Words; evi. 
| by the plaintiff with Jane at Stile, the defendant in mitiga- dence in miti- 
ton of damages may give in evidence, that the plaintiff committed? 
adultery with Jane at Stile, but not with any other woman. Per 


It chief juſtice at Brentwood ſummer aſſiſes 13 Will. 3. ruled 
«cordingly. 1 


& th 
4 ; : p 
„ * 
. * ® 


f:ndant will be driven to prove, that the plaintiff was indebted to Prove plainvift 


728 Points reſolved by Holt chief juſtice, 


| Haſtead verſſ. Searle. 


By a deviſe of 4 Makes his will in theſe words, dig. “I deviſe to J. F. 41 
rapes» a *- thoſe my lands in Bramfted in the county of Surrey in the 
J. A land in poſſeſſion of Jobn Afbley ;”* whereas in fact A. had not any lands 
Hants in poſ, in Surrey, but he had lands in Bramſtead in Hampſhire in pol. 
— ſeſſion of Jom Afbley. And in an ejectment brought by the heir 

of A. for theſe lands in Hampſbire againft the deviſee, it was ruled 


by Halt chief juſtice, that theſe lands in Hampſpire would paß by | 


| this deviſe. And the plaintiff was nonſuit. At V incbeſter Lin 
aſſiſes 1679. 10 Vill. 3. | 


Lord Petre ver/. Heneage. 
A jewel can- P ER Holt chief juſtice, a jewel cannot be an heir-loom, but 


«ag beir- only things ponderous, as carts, tables, Cc. Ruled by Halt 
| at the fitting in Midadleſex after Eaſter term 13 Will. 4. in trover 
for a chain of pearl. Sec Cv. Li. 18. 6, that the ancient jewels of 


the crown are heir-looms. . 


| Emerſon verſ. Inchbird. 


ba qd N ** debt upon bond brought againſt the defendant as heir to his fi- 
by deviſe but ther, &c. riens per deſcent pleaded, the plaintiff replied aſſets 
by deſcent. and iflue thereupon. And the evidence was, that the obligor, thc 
defendant's father, deviſed to the defendant his ſon and heir certain 
meſuages in Exchequer Alley in fee, but chargeable with an annuity 
or rent charge payable to the defendant's mother. And it was held 
by Holt chief juſtice, that theſe meſuages deſcended to the defen- 
dant, and were aſſets. For (by him) the difference is, where the 
_ deviſe makes an alteration of the limitation of the eſtate, from that 
which the law would make by deſcent ; and where the deviſe cor- 
veys the ſame eſtate, as the law would make by deſcent, but 
charges it with incumbrances. In the former caſe the heir takes 
by purchaſe, in the latter by deſcent. Tin. 13 Will. 3. B. R. 
Guildhall, London. | 8 > | 


7 


Vemiſe in I N ejectment the demiſe by the leſſor of the plaintiff to the 
CO by plaintiff was laid to be the twenty-ſeventh of April 1697. 


of trial. which time was not come at the time of the trial ; but the tc- 


nant had entred into the common rule, to confeſs leaſe, go! 


ee. I = > www 
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zd aer. And the court compelled the defendant to confeſs 
leaſe, entry, and ouſter ; otherwiſe the plaintiff would have been 
onſuit, and then he would have had. judgment againſt the caſual ' 
ciector; although it was objected, that the plaintiff could not have 
-xdgment, though the verdict were found for him. Ruled by the 
court of King's Bench upon a trial at bar. Micb. 8 Will. 3. B. R. 


Claxmore ver. Searle, Field, and Falkner. Thee den: 
; e x nts. 22 * 
Laxmore brought an ejectment againſt Searle, Field, and Fall- ment, SY | 
ner. Field appeared, and confeſſed leaſe, entry, and oufter, confeſſes and 
Searle and Falkner did not appear, nor confeſs leaſe, entry an 1 
yer. Upon which, by the direction of Holt chief juſtice at the Verdict fur 
ſunmer aſſiſes at Horſham in Suſſex 13 Will. 3. a verdict was given ans „ 
by the jury for the plaintiff againſt Field generally: and verdict was who confgl * 
gen againſt the plaintiff for Searle and Falkner ; and indorſement ſed. od 71 
was made upon the poſtea that this verdict was for Searle and R | 
Falkner, becauſe they did not appear and confeſs leaſe, entry; and who dig ags. 
wfter : and for this reaſon, that they ſhould not have coſts againſt hug recq- 
the Poms and 22 ＋ ſhould * judgment againſt hg 4g 
the caſual ejector, for ſuch lands as were in the I withſtanding. 
1 %%% ;ö ᷑ƷßN a gon . n N 


Hermitage ver, Tomkins. 


[7 was ruled by Holt chief juſtice, at the ſummer aſſizes at Mar- One demiſes 
wick 11 Will, 3. upon a trial at mf privs, that if A. not having lande before 
any thing in certain land, demiſes it by indenture to B. and after- 1 75 
wards A. purchaſes the land, this will be a good leaſe by eſtoppel, wards pur- 
But if it appear by recitals in the leaſe, that A. had nothing at the d ab A 
time of the demiſe, and afterwards he purchaſes the land as afore- cle him, 
ſaid, that will not enure by eſtoppel. 1699. ü ole! xs 


bee te rw 5 8. C. Salk, 
T was moved in B. R. that the information of B. (now * Cages. 


730 Points reſolved by Holt chief juſtice, 


mation can be given in evidence; nor can evidence, which was oi. 
ven for the King upon an indictment, be given upon a trial in 
civil action for the party. And the juſtices of the King's Bench 
ſent Sir Samuel Eyre puiſue juſtice of the King's Bench to the juſtices 
of the Common Pleas then fitting in court, to learn their opinion; 
and they agreed in opinion with the court of King's Bench. And 
the information of B. was refuſed to be admitted in evidence. 


Legatee when 3 1 
a good it. | Pyke verſ. Crouch. 


neſs to prove | 

a will. | 8 
2 Stra. 1253. IT was reſolved Mich. 8 Vill. 3. in B. R. upon evidence in 2 

| non phe x. | trial at bar, 1. That a legatee cannot be a witneſs to prove 

A creditor the will, becauſe the legacy is deviſed to him, unleſs he has re. 


held 2g00d leaſed the legacy. But after ſuch a releaſe he will be a good wit 


will of lands neſs to prove the will. But if the counſel of the other fide 
for payment have permitted ſuch legatee to be ſworn, and to be examined 28 
1 a witneſs, without having taken exception againſt him, they can- | 
Law, Wills. not afterwards except againſt his evidence for the reaſon that he was 
Duplicate of a a legatee. 2. If the duplicate of a will be written by the direction 
will ſentin= of the teſtator, and ſent by him to a ſtranger, to keep it ſafely, 
8 and the ſtranger ſends back a letter to the teſtator, in which he 
dies, the letter makes mention, that he has received the ſaid will; after the death 
__ of the ſtranger ſuch letter may be read as circumſtantial evidence, 
| to prove that ſuch duplicate of the will was ſent by the teſtator to 
Where the the ſaid ſtranger. 3. If a man produced as a witneſs for the plain- 
—_— bag tiff in ejectment confeſſes, that there was ſuch a will made as the 
conſeſton by defendant's counſel pretends, and under which the defendant makes 
8 that title to the lands in queſtion; yet that is not ſufficient proof, to 
ſach a willis prove that there was ſuch a will; but the will itſelf ought to be 
no proof. produced, or other legal proof made of it. 4. If ſeveral eſtates in 
A verdict for remainder be limited in a deed, and one of the remainder-men ob- 
one remain- tains a verdict for him in an action brought againſt him for the 
evidence for {ame land; that verdi& may be given in evidence for the ſubſequent 
a ſubſequent remainder-man, in an action brought againſt him for the ſame land, 
remancer- though he does not claim any eſtate under the firſt remainder-man, 
becauſe they all claim under the ſame deed. 5. If a man was 
22 ſworn a witneſs at a former trial, and gave evidence, and died; 


former trial the matter that he depoſed at the former trial may be given in evi- 


may be pro- dence at another trial, by any perſon who heard him ſwear it at the 
177 8 . | 
trial if he is | 

i 


Hockley | 
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Hockley ver /. Lamb. 


T was ruled by Holt chief juſtice, at Lent aſſiſes at Wincheſter 4. B. C. D. 
[ 1697-8. That if A. B. C. D. and E. claim common in a place ad f. dim 
led Dale, excluſively of all other perſons, and the common of cane of all | 
4. comes in diſpute, B. may be a witneſs to prove that A. has others, if 4.'s 
right of common there; becauſe in effect it charges himſelf, viz. right * 5 1 
be admits another to have common with himſelf, But if the pre- be a Muc 4 
ſcription be, that all the inhabitants of Blackacre ought to have for him. 
common there; one of the inhabitants cannot be a witneſs, to RE 
prove that another of the ſaid inhabitants ought to have common «ants of Black 
there, becauſe in effect he would ſwear to give himſelf right of ae claim 


common there. 


T was ſaid by Holt chief juſtice in B. R. Mich. 10 Will. 3. that Evidence ter- 

if a man deſtroys a thing that is deſigned to be evidence againſt #«/vHaterom. 
himſelf, a ſmall matter will ſupply it. And therefore the defen- 
dnt having tore his own note ſigned by him, a copy ſworn was ad- 
mitted to be good evidence, to prove it. 97.31 


St. Legar ver/. Adams. 
AT a trial in ejectment, ſummer aſſiſes 10 Vill. 3. 1698. at What is good 
Canterbury in Kent, upon the evidence it appeared, that a pony on un 
will was made by William Horn in 1647. of the lands in queſtion, ar 
which will was loſt, but mention was made of it in the calendar 
(which is the index of the regiſter of the Spiritual Court) and 
alſo in the ſeal book. A commiſſion iſſued in April 1648. to 5 
examine the executors upon their oaths, &c. and that being re. 
turned, probate was granted the eleventh of May 1648. which pro- 
bate was produced in evidence. And Holt chief juſtice allowed it 
to be good proof of the will, but he reſerved it for his further con- 
ideration. Afterwards the parties agreed. But Holt chief juſtice 
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afterwards, as well in the King's Bench as at nf prius, upon other 
tals declared, that he held it to be good evidence, and that he 
continued of his former opinion. And he then ſaid, that without 

doubt the regiſter's book is good evidence to prove a will. | 


— 
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— 


Ar Rygate in Surry, fummer aſſiſes 10 Will. 3. it was ruled 
\ Holt chief juſtice, upon the evidence, that becauſe in the 
Jrßpiritual Court after probate of a will fix months are allowed to 
This feems to regiſter it, and when it is regiſtred, it is regiſtred by the original 
have been a | 1 2 | . ) 
wilt of lands, but the probate is figned by the regiſter only upon the atteſtation 
for as io perſo- of the proctor and the examination of him; therefore a will proved 
3 2 in 1666 in the archdeacon's court of London, and the office was 
— — of burnt in the fire of London ſoon after, and the probate was pro- 
a will, duced ih evidence to prove the will with all thels Circumſtances. 
it was denied by Holt chief juſtice to be good evidence to prove 

the will. bo 8 „ 


\ 

Kent ver/. Wright. 
N A” a trial at Hertford, ſummer aſſiſes 10 Vill. 3. in caſe for 
in „ider on ſtopping the plaintiff's lights, the defendant pleaded, not 
the general guilty; and gave in evidence, that the corporation of Herford 
eee were lords of the ſoil where, &c. and preſcribed to ſet up ſtall 
for ſtopping there, being near the market-place. And it was admitted by Halt 
-> ops chief juſtice to be given in evidence upon the general iſſue, becauſe 
Uhu. this is to claim property in the ſoil; but where the defendant, or 
| he under whom he claims, claim only a particular benefit, as com- 
mon, or caſement, as a way, and not the property in the ſoil; he 
ought to plead it ſpecially, and cannot give it in evidence upon the 

general iſſue pleaded. 


What proof IT was ruled by Holt chief juſtice, May 31. Paſcb. 10 Will. 3 
e condemna- ' . . . . 

tion of a ſhip 1 at Guildhall, that in an action upon a policy of aſſurance of i 

is requiſite. ſhip, if the plaintiff's witneſs ſwears, that the ſhip was condemned 

by proceſs of law, it is good evidence to prove it; but if the deſen. 

dant had offered that matter in evidence by his witneſſes, it would 

not have been ſufficient without producing the ſentence of cot- 


Pitman wer/. Maddox. 


8. c. Salk. © 6 8 
Shop book: I indebitatus afſumpfit upon a taylor's bill, upon nan aſuny/s 
rob wary I pleaded, and trial before Holt chief juſtice, at the fittings or 


where allowed Middleſex, 14 Feb. 11 Will. 3. the plaintiff produced in evidence 
good evidence his ſhop-book written by one of his ſervants, who was dead. And 


of delivery of 
the goods, 


without proof upon proof of the death of the ſervant, and that he uſed to 3 
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ſach entries of debts, Sc. It was allowed by Holt chief juſtice 
to be good evidence, without proof of the delivery of the goods, 
Ge. And he ſaid, this was as good proof, as the proof of a wit- 
neſs's hand (who was dead) ſubſcribed to a bond, &c. And (by 
him) notwithſtanding the ſtatute of 7 Zac. 1. cap. 12. ſays, that a 


ſhop-book ſhall not be evidence after the year, yet he did not hold 
ſuch book to be good evidence within the year alone. 


„ 


upon evidence in trials at ni 


Lake ver/. Billers & al. 


[ N treſpaſs brought againſt the ſheriff for goods taken, upon not x, treſpaſs 


guilty pleaded, he gave in evidence, that he levied them in exe- againit the 
cution by virtue of a eri facias. The plaintiff made title to the fn for ta- 
goods by a prior execution, but fraudulent, and by bill of ſale ax r 
made of them to him by the officer, viz. the ſheriff predeceſſor to be mult give | 
the defendant. And upon this trial before Holt chief juſtice at 2 
Hertford, lent aſſiſes 1698. 11 Vill. 3. it was ruled by him, after 1 Salk. 109. 
argument of the counſel of both ſides, that the defendant, though See 1 Lev. 
ſheriff, ought to give in evidence a copy of the judgment. But it Ls 
would have been otherwiſe, if the treſpaſs had been brought by the 
perſon againſt whom the Feri facias iſſued. | 


i debt upon bond brought by J. S. ſheriff of che county of, one privately 
Ec. The defendant pleaded, that the ſaid bond was acknow- intruſted by 


ledged by J. N. to the plaintiff for the office of underſheriff, and — 1 


that he was ſurety in the ſaid bond; and then he pleaded the ſta- derſheriff 


tute of 5 & 6 Edw. 6. cap. 16. againſt buying and ſelling offices, —_— 
Sc. And upon the trial A. was produced as a witneſs, to give an gbr che office 
account, upon what occaſion this bond was acknowledged, Ec. of underſhe- 
And Holt chief juſtice, before whom the cauſe was tried Micb. 3 hon 
5 Will. & Mar. at the ſittings for Middleſex, refuſed to admit A. to ? 
be a witneſs, becauſe it appeared, that he was privately intruſted by 


both parties, to make the bargain, and to keep it ſecret. And (by 


him) a truſtee ſhall not be a witneſs, in order to betray the truſt. 


N indebitatus afſumpfit upon an in/imul computaſſet, and non aſ- 
ſumffit pleaded, it appeared upon the evidence at the trial at c 
afliles at Eaſt Grinſtead in Suſſex, 1699. 11 Will. 3. that the debt 


for which the account was made, was in right of A. to whom the 


plaintiff was executor. And Holt chief juſtice ſeemed to be of opi- 
mon, that it was againſt the plaintiff; but ordered that it ſhould 
be laved as a point for his opinion, and that in the mean time the 
plaintiff ſhould have a verdict ſubject to his opinion. 

" >< BS Goring 


7 34 Points reſolved by Holt chief juſtice, © 


Goring ver /. Evelin. 


Anſwer to in- T. was ruled by Holt chief juſtice at Lent aſſiſes at Eaſt Grip. 
Sa man lead 11 Will. 3. 1699. that if an anſwer to interrogatories in 
muſt be pro- Chancery be given in evidence at a trial, they ought to be proved by 
| _ aps the examiner himſelf, to have been taken the ſame day that is men- 


kinſelr, tioned upon them. 


Sr John Bridgman wver/. Jennings. 


Old ſurvey of | T was ruled by Holt chief juſtice at Summer afliſes at Warwick 
two manors 1699. that if A. be ſeiſed of the manors of B. and C. and 
_— STR during his ſeiſin of both, he cauſes a ſurvey to be taken of the 
manor of B. and afterwards the manor of B. is conveyed to E. 
and after a long time there are diſputes between the lords of the 
manors of B. and C. about their boundaries; this old ſurvey may 
be given in evidence. And ſo it was done in this caſe. Contra if 
the two manors had not been in the hands of the ſame perſon at 
the time of the ſurvey taken. | | | | 


Wood verſ. Drury. 


Two witneſſes A T Summer aſſiſes at Warwick 1699, a deed was produced, 


to adeed, one to which there were two witneſſes, one of whom was blind. 
is blind, be It was ruled by Holt chief juſtice, that ſuch deed might be proved 


way prove the by the other witneſs, and read; or might be proved without 


_—— proving that this blind witneſs is dead, or without having him at 


of the blind the trial, proving only his hand. And ſo it was done in this 
man. caſe. N | 


Sherwood wer/. Adderley. 
Debt againſt | | 


che heir. D. againſt the heir upon the bond of the anceſtor, &. 
Riens per 4iſ- 1 F Riens per diſcent was pleaded. The heir gave in evidence 


7 Ges an extent againſt him upon a debt owing by his ther upon 


of an extent to the King. And it was ruled by Holt chief juſtice, that a copy 


33 of the bond ſworn, or the bond itſelf ought to be given in evi- 


copy ol de dence, the ſuit being by a creditor, otherwiſe the extent ſhould 
bond or the not be allowed. And for want of this Holt diſallowed ſuch ex- 


aan apr tent. Summer aſſiſes 1699. at Darby. And next morning in 


proved, another trial between Horne and the ſaid defendant ay 


G 
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| upon evidence in trials at niſi prius. 735 | 


Ta acknowledged by his anceſtor to the King was produced in 
-vidence, the iſſue being the ſame as in the other action. 


Smith verſ. Veale. 


T Lent afliſes at Thetford 12 Will. 3. 1699. Holt chief juſtice Depoſitions 
A refuſed to admit depoſitions in Chancery to be given in evi- are Bod evi- 
dence, after the bill was diſmiſſed. But it was reſerved as a point 2 
fr his further conſideration. And after conſideration, and con- chancery be 
ference had with the practiſers in Chancery, he gave his opinion, diſmiſſed. 
that notwithſtanding ſuch diſmiſſion of the bill, the depoſitions 
were good evidence. And fo he ruled it afterwards at Guildh 


the ſittings after Hilary term, 1 Annae. | 


N caſe upon a ſpecial promiſe, to deliver good merchandiſable Caſe on pro 
wheat, upon non afſumpfit pleaded, at the trial, Lent aſſiſes wife ie dale 


12 Will, 3. at Bedford before Holt chief juſtice, the plaintiff's wit- ond 
neſs ſwore, that it was 105 eed, that he ſhould deliver good ſecond good ſecond 


fort of wheat. And Holt held this a variance, and the plaintiff beef wheat 


. is bad; plain- 
was nonſuit. 3 


H E diſpute was between the lord of the manor and the de- Between lord 

viſee of a copyhold of the ſame manor. And it was ruled and 8 
by Holt chief juſtice Lent aſſiſes 1693 at Cambridge, that the re- ecul of he 
cital of the will in the copy of the admittance was good evidence will in the ad- 
of the deviſe againſt the lord or any other ſtranger. But if the fond evidence. 
fut had been between the heir of the copyholder and the deviſee, Alirer between 
the will itſelf 0nght to have been produced. 2. He ruled, that the de beit and a 
fou! draught of the ſteward of the manor of the admittance was 2 


good evidence, Ex relatione m'ri Place. of the ſteward 
| | 8 | evidence of 
admittance. 


Hampton ver/. Lammas. 


Uſtices of peace make a warrant to levy a 's rate . on Peer ra . 
„ . which was directed to the conſtables of "the pariſh of A. vied by a wars 


F. had land in 4 upon which he had no chattels; but his OE _ 
; . : I . ; d 

4 ſtood in the adjoining pariſh of B. in the ſame county, in where good. 

b ic / S. had goods. The conſtables of A. levied theſe goods 

) virtue of the ſaid warrant, And Holt chief juſtice ruled upon 


evidence at the trial at Hertford Summer afliſes 1698, that the 
goods were well levied. Ex relatione. | | 


wer 


\ 


736 Points reſolved by Holt chief juſtice, 


ver. Norman et al. 


3 out of bis 1 that a conſtable may execute the warrant of a juſtice of peace 
» 


liberty. Sc. out of his liberty, but he is not compellable to execute 1 


Conſtable may T T was ruled by Holt chief juſtice at Weftminfler 14 Feb. 1698 


there. 


Rex ver/. Woodward. 


gal ener | [ F the ſheriff upon an extent for the King againſt A. ſeiſes the 
4. ſeifes B., I goods of B. B. cannot have trover againſt the ſheriff, becauſ 
goods, trouver by the ſeiſure the property veſted in the King. Ruled by Halt 


" hes not. chief juſtice at the Summer aſſiſes at Warwick 1699, 11 Will, 3 


Rawlins ver . Turner. 
NR T was ruled by Flt chief juſtice at Lent aſſiſes at King In 
years wuſt be I 1699, that ſuch leaſe for three years of land, as will be good 
gin gg without deed within the 29 Car. 2. cap. 3. muſt be for three 
agreement. years to be computed from the time of the agreement; and nat 


and not after. for three years to be computed from any day after, 


Rex ver. Woodward. 


* i 


Traverſe of A N extent in aid found Andrews debtor to the King, ad 
eee * Thomas Woodward debtor to Andrews ; upon which the 


did. verdit goods of Thomas M ocdtard were ſeiſed in the hands of dr 
part for the Foodward; john Woodward came in, and traverſed the inquit- 
Per tion, that they were not the goods of Thomas Moodward, but of 
defeodant malt himſelf; and the verdict was for part for the King, and for part for 
8 the defendant. And the queſtion was, who ſhould pay the fees i 
court, Sc. becauſe the defendant is actor, for if it were found for 
the King, no judgment ſhould he given; but if, Gc. for the 
defendant, an ameveas manus muſt be awarded. And it was ruled 
by Holt chief juſtice at Warwick Summbr aſſiſes 1699, that thc 

defendant ought to pay the fees. e a 


\ 
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upon evidence in trials at niſi prius. 737 


— * 


Rex ver. Goate. 


NJ an indictment for forgery at common law, though it is not Indiament 


was preiudic | Be | | ic for forgery at 
ſhewn, that the party prejudiced, yet the indictment is ras: #5; 


"00d. Contra in an action of forger des faux faits. Therefore and action f 


where the indictment was for forgery of a ſurrender of the lands Ve der faux 
of J. S. and it was not ſhewn in the indictment, that J. S. had Atera 
any lands; yet Holt chief juſtice at Bury Summer aſſiſes 12 Will. 3. 
upon motion in arreſt of judgment held it good; and judgment 
was given againſt the defendant, being an attorney, that he ſhould 
{and in the pillory. Another exception was, that the indictment 
was, quod falſo contrafectt falſum ſcriptum, which is repugnant ; 
yet held good. | Me | 3 


T was ruled by Holt chief juſtice at Dorcheſter Lent aſſiſes 4 poſſeſſed 
10 Will. 3. that if A. poſſeſſed of a term for a hundred years, of 4 term of 
grants the land, habendum for forty years, to begin after his death; dane ee 
it is a good new leaſe: and a man poſſeſſed of a term for twenty years, to begin 
years may grant the lands for nineteen years, to commence after his ** bs death, 
death ; and it will be good for ſo many of the twenty years, as ſhall ou 
be unexpired at the time of his death. 55 


Rex ver/. Webb. 


T was ruled by Holt chief juſtice at the fittings at Veſtminſter, No nuſance 
Hill. 9 V. 3. B. R. in an indictment for a nuſance, that the to build a 


building of a houſe in a larger manner than it was before, whereby warns 


the ſtreet became darker, is not any publick nuſance by reaſon of beſore. 


the darkening. 
Waterman ver. Soper. 


T was ruled by Holt chief juſtice at Lent aſſiſes at Wincheſter, j, what caſe 

upon a trial at 2% prius 1697-8. 1. That if A. plants a tree 4. end H. are 
upon the extremeſt limits of his land, and the tree growing ex- ne f 4 
tends its root into the land of B. next adjoining, A. and B. are wee, and 
tenants in common of this tree, But if all the root grows into the where not. 
land of A. though the boughs overſhadow the land of B. yet the 


| branches follow the root, and the property of the whole is in A. and what re. 


2. Two tenants in common of a tree, and one cuts the whole _ — ha 
tee; though the other cannot have an action for the tree, yet he her be 
| 9 B | Rok may cuts it, 


— — — —-— 
— 


7 38 Points reſolved by Holt chief Juſtice, 


a 


may have an action for the ſpecial damage by this cutting; 23 
where one tenant in common deſtroys the whole flight of 


pigeons. 

| Spark wer/. Spicer. 

Tome | Spark ver/. Spice 

he a | 1 | 7 | | 

—. wi ICH. 10 Will. 3. per Holt chief juſtice. If a man be hung 

2 of in chains upon my land; after the body is conſumed, I ſhall 

ee. have the gibbet and chain. Said upon a motion for a new trial. 
Pai of | Bank-bill was payable to A. or bearer, A. gave it to B. B. 

a bill loſt, loſt it, C. found it, and aſſigned it over to D. for valuable 


_— conſideration, D. went to the bank and got a new bill in his own 
valuable con- Name, A. brought trover againſt D. for the former bill. And 
ſideration, ruled by Holt chief juſtice at Guildball 1698, that an action did not 
71 lie againſt D. becauſe he had it for valuable conſideration. Ex re. 


latione m'ri Daly. 


Trover lies T was ruled at a trial at 2% prius by Holt chief juſtice, Paſch, 
againſt an at- 1 6 Will. & Mar. that where A. purchaſed the intereſt of a leaſe 
derade a deed for years, and the writings were left in the hands of B. an attor- 
for his fees. ney, to draw an aſſignment of it; B. drew it, and it was ſealed, 
| but B. refuſed to deliver it, until A. paid for it; upon which 4. 

brought trover againſt B. for the deed : that the action well lay; 

becauſe B. might have an action for what he deſerved, but he can- 


not detain for it. Ex relatione m'ri Place. 


Frith. ver /. Torin. 


Apprentice- IT was ruled by Holt chief juſtice at Summer aſſiſes at Rygate 
ſhip ſerved 10 Will. z. that the ſervice of an apprenticeſhip ſeven years be- 


beyond lem yond the ſea, though the defendant was not bound, excuſes from 


5 Eliz. though the 5 Eli. cap. 4. 
defendant not ES | 
bound. | 


| Jones ver/. Hart. 
8. C. Salk. I T was ruled by Holt chief juſtice at Guildhall, Mich. 10 Wil. 3 
44'- a. I that if A. being a pawn- broker imploys B. his ſervant in the 
gainlt a pawn- Way of his trade, and B. upon a pawn of goods lends money to (. 
2 uy C. tenders the money to B. at the day, and demands the goods, . 
and fender © Lays, that the goods are ſold; trover will lie for C. againſt 4. . 
was to his 3 5 

ſervant. 
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upon evidence in triali at 


— 


* 


F a ſhip be bound for the Egſ Indies, and from thence to return Touching ma 
[ to England, and the ſhip unlades at a port in the Eaft Indies, Nr Wages 


where ſhip is 


ind takes freight to return to England, and in her return ſhe is taken by ene 


taken by enemies ; the mariners ſhall have their wages for the mics. 
voyage to the Eaft Indies, and for half the time that they ſtayed 
there to unlade, and no more. Ruled by Hol? chief juſtice, June 4, 
1700, at Guildball at niſi prius. Cr 


HE ſervants of a carman run over a boy in the ſtreets, and 4 maſter car- 
man is anſwer- 


maimed him, by negligence; and an action was brought able for bis ſer- 


zzainſt the maſter, and the plaintiff recovered. The ſervants of vans negli- 
A. with his cart run againſt the cart of B. in which there was a Fans and the 
pipe of wine, 12. ſack, and overturned it, whereby the ſack was br. 


the maſter, and held good by Holt chief juſtice at Guildhall, Ex 


ſpoiled, and run into the ſtreet ; and an action was brought againſt 


| relatione mri Place. 


Wright ver. Wilſon. 


has a chamber adjoining to the chamber of B. and has a door —_— - 
that opens into it, by which there is a paſſage to go out; 1 0 
and A. has another door, which C. ſtops, ſo that A. cannot go out EI 
by that. This is no impriſonment of A. by C. becauſe A. may 
go out by the door in the chamber of B. though he be a treſpaſſer 


by doing it. But A. may have a ſpecial action upon his caſe 


zgainſt C. Ruled by Holt chief juſtice in evidence at a trial at the 
dummer aſſiſes at Lincoln 1699, in an action of falſe impriſonment. 
And the plaintiff was nonſuit. 85 25 


Glenham ver. Hanby. 


demiſed ground to B. which was paſture, except the trees; Leaſe of 


B. put in his cattle to feed, which barked the trees; A. ut — 


cannot have treſpaſs againſt B. Ruled by Holt chief juſtice upon treſpaſs lies 
point made and referred to him at the aſſiſes at Bury in Lent 28 leſ- 
12 Will, 3. upon hearing of council ſeveral times, though at firſt e parkins 


> tle barking 
he was of a contrary opinion. the trees, 


Macher 
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Maſters ver. Butcher. 


| There moſtbe 'HE officer cannot juſtify the impriſonment of a man 
1 1 nonpayment of taxes under the general printed more [* 


che officer's which the collectors have, ſigned by two juſtices of peace, But 


impriſonins they ought to have a ſpecial warrant. Ruled upon evidence at the 
dapdentof trial in falſe impriſonment by Holt chief juſtice at Norwich Sunme a8 
taxes,  afſiſes, 12 Will. 3. 8 ” 
Hatcher ver/. Fineaux, - 1 

LjeAment . Nliam Denne poſſeſſed of a term for a thouſand yea aſſigned 
Stare of Ii J it to Ralph Phiipot for a collateral ſecurity againſt a bond in 
3 which Philpot was bound jointly with Denne for the debt of Dem \ 


in 1655, Philpot died leaving R. Phzpot his fon his executor, 
William Denne died leaving Katberine Denne his wife his execu- 

trix, and Katharine Denne his daughter his heir. In 1674 R. Phil 

pot executor of Ralph Philput, and Katharine Denne the executrix 

of WMilliam Denne, and Katharine Denne the heireſs of Millan 

5 Denne, aſſigned this term of a thouſand years to John Harriſn, 
wioith condition that upon payment of 200 f. the conſideration of 
the ſaid affignment, by Katherine Denne the executrix, &c. Kathu- 

rene Denne received the profits till 1691, and the paid the intereſt to 

the ſame time. And per Holt chief juſtice it was ruled at Mard/for 

Lent aſſiſes 13 Will. 3. in an ejectment brought by the executor 
of Harriſom, 1. That he was not barred by the ſtatute of limitz- 


tions, becauſe the ſtatute did not prejudice at the time of the affign- aft 

ment, there being but nineteen years elapſed ; and then the joining 5 

of him in the aſſignment, who had the title to take advantage of *. 

the ſtatute, gives a new title. 2. Per Holt chief juſtice, if a man - 

makes a mortgage for collateral ſecurity, although the mortgagee 1 yr 

not in poſſeſſion for twenty years and more; yet if the intereſt be * 

paid upon the bond according to the agreement of the partics, i * 

ſhall not be barred by the ſtatute of limitations. 30 

| 1 5 inc 
In y _ T was held per curiam, Mich. 8 Will, 3. B. R. that if a tem - 
| term for years © for years of lands be deviſed to executors in truſt for payment be 


are both loſt, of debts, if all the executors renounce, &c. and will not cone) 

| over to others, to the end that they may execute the truſt; that 
the truſt and term for years are loſt, Ex relatiane . 
Shelley. 2B —_ 


Stocker 


„ * 
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Stocker vers Berny. 


F H has poſſeflion of land for twenty years uninterrupted, and Poſſeſion for ' 
then B. 7 poſſeſſion, upon which H. brings eſectment; 1 fle d de. 
though H. is plaintiff, yet his poſſeſſion for twenty years will be ſcent at law 
a good title for him, as well as if H. had been then in poſſeſſion; which tolls 
becauſe n for twenty years now by virtue of the ſtatuſe 
21 Fac. 1. cap. 16. is like a deſcent at common law, which tolls 
the entry. Ruled by Halt chief juſtice, Summer aſſizes at Lincoln, © 
11 Wall. 3. 1699. and at Ayleſbury. N 


Sparling executor Sparling ver. Smith. 


N aſſumpfit, on am umpſit infra ſex annos | eaded, ths wel Me 
[ pF, any 151 — ſix years the pre oe aſſumed to a /ex an- 


| pay, if the plaintiff would come to account. And it was ruled “ Pomile 


7 
by Holt chief juſtice at Hertford, Lent affiſes 1701. March 25. — 
that this did not revive the promiſe, becauſe it was not an actual c nt 
promiſe, 5 | | take it out of 

a | the ſtatute, 


Kirney verſ. Smith & al. 


[7 ms ruled by Tar chief juſtice, at Lone affies at Theford, A Spam 
16 Mar. 12 Will. 3, upon evidence at a trial at . 2 

a ſhip carpenter is within the ſtatutes of bankrupts, a caſe ſtatutes of 

was made of it for his farther confideration. 2. A. becomes bank- bankropws. | 

rupt, and then ſells goods to B. B. ſells them to C. which is a Property is in 

converſion ; then a commiſſion of bankrupt is ſued, and an aſſign- _— 

ment made by the commiſſioners to E. who brings trover againſt C. of bank- 

Per Holt, the action well lies; but that point was alſo reſerved for ruptey. 

his conſideration. 3. If the petition to the lord chancellor men- 

tioned in the declaration recites, that the bankrupt was indebted in Petition need 

zoo /. and the petition produced at the trial recites, that he was 2 pro- 

indebted in 150“. yet that is no material variance. 4. There is r nr 

no need to produce at the trial the petition made to the lord chan- 

cellor, becauſe it may have been by parol, though the practice hath 

been otherwiſe, „ 


. 


2 hoc hs >: 


— 


Mead verſ. Death and Pollard. 


Where in-. N order was made at the quarter. ſeſſions by the juſtices of 
biratus of  £ peace, that a poor man ſhould. be removed from the parih 
lere will of Orton Belchamp to the pariſh of Walter Belchamp, and tha 
N Walter Belchamp ſhould pay to Otton Belchamp 61. coſts, The 
61. were paid accordingly. And afterwards the order was quaſhed 

in B. R. being removed thither by certiorari. Upon which the 
churchwardens of Malter Belchamp, who had paid 61. .brought 
indebitatus aſſumpſit againſt the defendants, who had received it. 

And it being tried before Tracy baron of the Exchequer, Lent afliſc; 

1700. Mar. 28. at Chelmsford, he held that indebitatus aſſumpjit 

would not lie. And he compared it to the caſe, where money 

is paid upon a judgment, and afterwards the judgment is reverſed 

for error, indebitatus aſſumpfit will not lie for the money. And the 

plaintiff was nonſuit. But note alſo, that the 6 J. were paid by 

the churchwardens and overſeers of the poor, and this action was 
brought by the churchwardens alone. 5 . 


ks Sir Richard Newdigate ver/. Davy. 
| Indebitatus af: 8 IR Richard Neudigate had a donative, which he gave to Dary; 
Jumpfit lies for () and afterwards he removed Davy, and put in J. S. Day 
in purſuance cited Sir Richard Newdigate in the time of James II. before the 
of a void au- high commiſſioners, and there Sir Richard Newdigate had ſentence 
+ Hm againſt him, to reſtore Davy, and to pay him all the arrears that 
he had received. Sir Richard Newadrgate paid it accordingly. And 
after the revolution Sir Richard Newdigate brought indebitatus aſ- 
«ſumpfit againſt Davy. for this money, as received to his uſe. And 
it being tried at nf prius in Middleſex, before Treby chief juſtice 
of the Common Pleas, he held, that the action well lay; for 
when money is paid in purſuance of a void authority, &c, ind. 
 bitatus aſſumpfit lies for it. 4 or 5 Will, & Mar. Ex relatune 


m'ri Place. % 


Mendez verſ. Carreroon. 
Caſe upon a IN caſe upon a bill of exchange, upan the evidence at the trial 
e ex- I before Holt chief juſtice at Guildball Nov. 23. Mich. 12 Will. 3. 
20 the caſe was thus. A. drew a bill of exchange upon B. payable 
to C. at Paris; B. accepted the bill, C. indorſed it, payable to D. 
D. to E. E. to F. F. to G. G. demanded the bill to be paid by = 


742 Pointe reſolved by Holt chief juſtice, 
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J upon non-payment G. proteſted it within the time, Ge, and 
5 action againſt D. and it was well brought, and 
he recovered. , Afterwards D. brought an action againſt B. and 
though D. produced the bill and the proteſt, yet becauſe he could 


not produce a receipt for the money paid by him to G. upon the 


oteſt, as the cuſtom is among merchants, as ſeveral merchants 
upon their oaths: affirmed, he was nonſuit. But Holt ſeemed to be 
of opinion, that if he had proved payment by him to G. it had been 
well enough. B ; . n | 


man to whom it is payable may proteſt it, to have better ſecurity 
for the payment, and to give notice to the drawer of the abſcond- 
ing of B. and after time of payment is incurred, then it ought to 
be proteſted for non-payment the ſame day of payment or after it. 
But no proteſt for non-payment can be before the day that it is 
payable. Proved by merchants at Guildball, Trin. 6 Will. & Mar. 
before Treby chief juſtice. And the plaintiff was nonſuit, becauſe 
he had declared upon a cuſtom, to proteſt 'for non-payment before 


the day of payment. Ex relatione m'ri Place. 


Taſſell and Lee verſ. Lewis. 


HE cuſtom of merchants is, that if B. upon whom a bill of In camet be 
exchange is drawn, abſconds before the day of payment, the proteſted be- 


fore the day 
it is payable. 


N caſe of foreign bills of exchange the cuſtom is, that three days The culom 
are allowed for payment of them; and if they are not paid upon of merchants 
the laſt of the faid days, the party ought immediately to proteſt NO. 
the bill, and return it, and by this means the drawer will be chaoge. 
charged: but if he does not proteſt it the laſt of the three days, 
which are called the days of grace; there, although he upon whom 
the bill is drawn fails, the drawer will not be chargeable; for it 
ſhall be reckoned his folly, that he did not proteſt, Sc. But if 
it happens, that the laſt day of the ſaid three days is a Sunday or 
great holiday, as Chriſtmas day, &c. upon which no money uſed 
to be paid, there the party ought to demand the. money upon the 
ſecond day; and if it is not paid, he ought to proteſt the bill the 
laid ſecond day; otherwiſe it will be at his own peril, for the 
drawer will not be chargeable. - Merchants in evidence at a trial at 
Guildball, Trin. 7 Will. 3. before Holt chief juſtice, ſwore the 
cuſtom of merchants to be ſuch, which was approved by Holt | 
chief juſtice. 2. There is no cuſtom for the proteſt of inland bills raland bills. 
of exchange, nor any certain time aſſigned by the cuſtom for the mes 
payment of them; therefore the money ought to be demanded 
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in reaſonable time, after it is payable; and then if it is not paid 
8 = h — 
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the drawer, will be charged. 
3. If the indorſee of a bill accepts but two penes from 
ptor, he can never after reſort to the drawer. 


See the ſtatute ꝙ i 3 


cepts 2 d. from ce 


Uh f. 


4+ The notes of 


goldſmiths (whether they be payable to order 
reſort to the always accounted among merchants as ready caſh, and not as bills 


of exchange. 5. The time of receiving 


ey upon a goldſmith's 
peril of him who has 
| deredascalh. the note. He who delivers over the note will not be charged, if 
the goldſmith fail, as the drawer of a bill of exchange would be. 

but the receiver is ſuppoſed to give credit to the goldſmith, and the 

x Stra. 459, note is looked upon as ready money payable.immediately ; and if 

he does not like it, he ought to refufe it; but having accepted it, 
{But note, if the party to whom the hote is 

goldſmith in reaſonable time, 


note is immediately; or elſe it wilt be at the 


7 Sew: 919, it is at his | 
1175; 1248: delivered demands” the money of the 
and he will not pay it; it will charge 


+ him who gave the note. 
- Hil; 1 Am. B. R. Guildhall.) 6. A goldſmith's 


Hopkins v. Hopkins v. Geary 
note indorſed is as a bill of exchange againſt the indorſor. 


Tyley verſi Cowling. = 


Where a man 


AR. R. Vaughan ſent a box with a hundred gulness, Ge. in it 
by Tiley the Bath carrier to London, upon which box the 


verdict be- direction was only, To Mr. Vaughan member of 


parliament, 


Tiley carried the box to Londen, and upon his arrival Cæwling an 
inn-keeper in Piccadilly came to Tiley's inn for goods directed to be 
being loſt, Trly pre- 


wife ſhall not 
be a witneſs left at Cowling's houſe. Afterwards this box 


for either of 


tended that it was delivered to Cowlng among other goods. Upon 


which Tzley brought an action of trover againſt Cowling. And at 
the trial at the fittings at Mgiminſter before Holt chief juſtice, 
produced to be 4 
prove what was in the box. And Holt chief juſtice 
refuſed to admit her to be a witneſs ; becauſe, whether Tiley m- 
covered or not, this verdi& might be given in evidence by Mr. 


Mrs. Vaughan the wife of Mr. Vaughan 
witneſs, to 


Vaughan in an action to be brought by him againſt Tiley, with 


oath made of what was ſworn for Tr 


in this trial. 13 Fr. 


14 Will. 3. 1701. 


Dike verſ. Polhill. 


Regiſter of a 


N ejectment, upon the trial at Lent aſſiſes at Maidflone in 1701, 
the copy of the regiſter of a will was produced in .evidence, to 
digree, by prove a pedigree, and not to derive any title by the will; and alſo 
Ho bate of the ſame will was offered for the ſame purpoſe. 


will refuſed in 
proof of a pe- 


chief juſtice refuſed to admit them. For, 1. 


As to the 
probate, 
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upon evidence in trials at niſi prius. 


obate, it is only evidence of a will as to chattels. 2. He faid, 
that there was the ſame reaſon to admit the copy of the regiſter to 
he evidence, as the copy of court rolls, or of a regiſter of a church ; 
but the practice has been always otherwiſe, which he would not 
ſubvert: and therefore the copy of the ' regiſter not being evidence 
to prove the will, it cannot prove the pedigree, becauſe that de- 
pends upon the credit of its being a will, which is not proved by 
the copy of the regiſter ; therefore the evidence was denied to be 
admitted by him. But afterwards, the fame circuit at the aſſiſes 
at Eat Grinſtead, in an iſſue directed out of Chancery to try in a 
feigned action, heir or not, the ſaid probate was offered to Baron But admitted 
Tracy, to prove the pedigree ;- and he admitted it, notwithſtanding afterbyTracy. 
the other caſe was cited to be ruled as aforeſaid ; becauſe he faid, 
the other caſe was in ejectment, and this only in caſe ; and he 
could not know, that the title of the land would come in que- 
tion, Cc. But it ſeems to me, that there is no difference, becauſe 
the title to the land was not derived by the will in the ejectment. 


PAſch. 6 Will. & Mar. B. R. it was ſaid per curiam, that a ſhop A tradeſman's 
book is not evidence for the tradeſman, but is good evidence hop-book not 
againſt him, or for a ſtranger. The ſame law of a ſcrivener's book 
for money paid by him, or received to the uſe of a ſtranger, or 


the book of a burſer of a college. Ex relatione mri Place. 


Selby ver/. Harris. 


T was ruled by Treby chief juſtice of the Common Pleas at Rule of court 
Guildball, Paſcb. 10 Will. 3. that if at the trial at nf prius ed . che 
a rule of the court of Common Pleas or King's Bench be produced haf nd be 
under the hand of the proper officer, there is no need to — it to proved to be 
be a true copy, becauſe it is as an original. 2. A copy of an entry * tue cf. 
in the books of the office of faculties was then diſallowed to be 

evidence, wherefore the book itſelf was produced. 


| Kingſton ver. Grey. 


Pt. 8 Will, 3: at Guildhall, a creditor was admitted by Holt A creditor ad 
chief juſtice to prove his bond, and the debt due upon it, upon nan} 
tiene adminiſiravit pleaded, he having before received it of the ad- Fond which 


miniſtrator, and delivered up the bond. + had been paid 
| | | | him by an 
| adminiſtrator. 


9 D 1 Taylor 
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Taylor ver/. Jones, 


8. C. Salk. M7 CH. 8 Will. 3. C. B. in ejectment, a motion was made for 
w__—_— a new trial, becauſe the 2 againſt whom the verdi& was 
2 of given, produced in evidence a fine, and a copy of the inrolment of 
deed of uſes a deed, which led the uſes of it. And Rokeby juſtice, before 
is prime ſai Whom it was tried, refuſed to admit this copy of the inrolment to 
ought not to be evidence. And reſolved in C. B. that ſuch copy is evidence pri- 
be refuſed. na facie; but the party ſhall not be eſtopped by it, as by the re- 
cW—1.iord, but may controvert it, as forged, &c. becauſe inrolment was 
at common law, and that for ſome purpoſe. And they relied up- 

on Mr. Kenda! s caſe, [See it now reported 3 Lev. 387.] And of 

this opinion Powell juſtice was generally, But Treby chief juſtice 

doubted, whether ſuch evidence generally ſpeaking was evidence, 

But here he agreed with the other juſtices, viz. Powell and Newill, 


becauſe it was only to lead the uſes of the fine, which might be 


done by parol. 
Chettle verſ. Pound. 
Wherenit FT EBT for rent. Upon nil debet pleaded, the plaintiff gae i 
2 e evidence a note in writing, by which the defendant agreed, 


given in evi · to hold for one year, rendering rent of 151. And in fact he wa 

Abc. grantee of a reverſion expectant upon an eſtate for life, which life 
was dead at the time of the giving of the note. Which grant was 
forty years before, and he was never in poſſeſſion, but the tenant 
for life was all the time in poſſeſſion during his life. The defen- 
dant gave in evidence a prior grant of the ſaid reverſion. And it 
was ruled by Holt chief juſtice, that the defendant in this caſe may 
give in evidence, nil habuit in tenementis, the plaintiff having never 
been in poſſefſion, notwithſtanding the note ſigned by the defen- 
dant, by which he agreed to hold, &c. But if the plaintiff had 
been in poſſeſſion, though but tenant at will, &c. then the de- 
fendant could not have given this in evidence without having | 
been evicted. Lent aſſiſes Maidſtone, 13 Will. 3, 1701. And the 
plaintiff was nonſuit, | 
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abatement. Atos, Judgments, Limitation, 
N perſonal actions the writ cannot“ Mame and miſnomer, Mil pyt- 


abate for part. Page 280 us, Nontenure, Oper, Plead. 
Verdict ſet aſide, becauſe the plea in | ng, Reco28s, Traverſe. Trefſ: 
» abatement, c. were not entred pats, 
upon the ni prius roll. 329 e 
That the day of payment is not come, is Acceptance. See Tender, Pleading. 
not pleadable in abatement. 345 | 
Plea of entry by the demandant is not Atceſſopy. See Murder. 
good, without ſhewing the time. 432 | 
Aurit of error does not abate by the death Accoꝛd. 


of the defendant in error. 439 ce | i x | 
An abateable writ is abated astoaſtranger. Cannot. be pu VOEWs Pe * 7 


n n . 2 . ——ů 
r ey, 7 IN NP 2 * 
er 4A * Wt * ” p - 
I 222 1 - p ith 
42S. 1 _— NIE 2 — — 
2 52 — n > 
I” * — x — ha Ac 5 — SR — 
= Us. — * 5 = * — wt 
. — « £1 


476 | « 
_—_ of a Os or m—_— in farme- See Pleading. 
= nit the tenan n a wr FN, 
abates it OY 476 5 Account. 
Judgment of reſpondes ouſter on a failer of | If an executor may maintain inſimul com- | 
record. | 550| putaſſet in his own right on an account 
In a replication to a plea in abatement de- ſtated in right of the teſtator. 733 
nying a fact, the plaintiff may pray Account ſtated amounts to the 3 i- 
judgment in chief. 339, 594 | fue in aſump/it. 80 
Fee Allen, Amendment, Avowpy, | See Pꝛohibition. | 
Coſts, Demurrer, Erroz, Exe⸗ | 


abion, | 


* 


5 Action, and action upon the caſe. 


Parco frafto and reſcous joined. Page 83 


Caſe for beating his ſervant, c. and ta- 
king nine pounds of butter; judgment 
arreſted, becauſe the actions ought not 
to be joined. | 273 

Treſpaſs and caſe not to be joined. 27 3,274 

Caſe lies for indicting the plaintiff of a 
conſpiracy to charge a baſtard upon an- 


other. 81 
On the cuſtom againſt a carrier, and ro- 
ver, cannot be joined. 58 


If caſe lies againſt the poſtmaſter general 
for exchequer bills taken out of a letter 

in the office. 646 
An action for not performing a promiſe of 
marriage is mutual. 386 
Caſe for negligently keeping his fire lies 
againſt an undertenant in reſpect of the 
plaintiff's reſiduary intereſt. 99 
Caſe for negligently keeping his fire in his 
field. 264 
Caſe for knowingly keeping a boar ac- 
cuſtomed to bite animals, &c. good af- 
»ter verdict. | "80 
Caſe againſt a butcher for his ox breaking 
looſe, &c. , 606 
Againſt the owner of a monkey, for its 
 _ biting, Sc. | ibid. 
An action of re/cous upon the ſtatute 2 Will. 
& Mar. c. 5. is a penal action. 172 
Caſe for erecting a new mill 3 Aug. per 
quod the plaintiff loſt the profits and uſe 
of his mill from 2 July; judgment ar- 
reſted. | 1 5 248 
Tenant for years may bring an action 
_ againſt a wrong-doer without a preſcrip- 
tion, „„ 
Action for beating a ſervant, per quod ſer- 
vilium amiſit, is taken away by the death 
of the ſervant. ä 339 
Caſe for malitiouſly procuring the plain- 
tiff to be indicted of a riot. 377 
What damage will ſupport an action for a 
malicious proſecution. 378 
An action will not lie for a conſpiracy, if 
nothing be put in execution. 378 
Where caſe may be maintained for ſuing 
a vexatious action. | 380 


— 
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Caſe for inciting another to ſue the . 


1 e 380 
A joint plaintiff procures the defendant to 
be arreſted without the conſent of the 
other, this is no offenſe. 1514 
No action lies for proſecuting upon an il 
indictment. . 391 
Where ignoramus is returned to an indict. 
ment, which contains no matter of 
ſcandal, or cauſe of impriſonment, n 
action lies. 381 
Caſe for ſtopping a highway, whereby 
cuſtomers could not come to the plain- 


tiff*s colliery. 88 


Where an action * the caſe Foes be 
more uncertain than an. affiſe of nu- 
tance. © 5. ö 489 
An action does not lie for laying down an 
ancient ferry. 5 494 
In caſe for holding to bail, c. the pro- 
ceſs ought to be ſet forth. 30 
A maſter of a ſhip may have caſe for de- 
taining his ſhip, per quod, Cc. but an 
owner muſt bring treſpaſs, 


Caſe againſt a farrier, for refuſing to foe 


a horſe. 654 
Caſe for continuing the ſtopping up of an · 
cientlights, maintained againſt the leſſor. 
| 3 713 
Caſe for tak ing inſufficient bail. = 
See Aﬀſumplit, Carrier, Certalntp, 
Conſpiracy, Joining in ation, 
Jurisdickion, Wandamus, Ya- 
ſter and ſervant, Notice, O2dt- 
. nary, Slander, Treſpaſs, Cto⸗ 
er. 4p 


''Aﬀtons popular. See Statute, 


-| Addition. See Jndifments, Name 


and mifnomer. 


Adjournment. See Eſſoins, Jultices 


ok peace, Parliament, Trial. 


Durante minori aetate of an executor ceaſes 
at ſeventeen, of another perſon at twen- 
ty-one. == 33 8, 667 

Adminiſtration granted a ſtranger is reptal 

ed by a new grant to the next of 3 
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Adminiſtration to the next of kin ſhall 
be repealed at the ſuit of the huſband, 
otherwiſe of the wife. Page 68g 
Grandmother as near of kin as the * 

| 4 
The aunt denied a prohibition to ftay the 
granting adminiſtration to the great 
orandmother. 6586 
A creditor who has had adminiſtration 
may retain againſt the next of kin. 685 


tos, Limitation, Mandamus, 
Pleading, Pzohibition. 


Admiralty and ſeamen. 


A ſhip may be ſued there for the ranſom 
of the maſter. | 1 
Maſter of a ſhip may hypothecate, but 
cannot fell, © - 152 
The admiralty may proceed againſt a ſhip 
on a hypothecation, though made on 
land. 1 
If a part-owner of a ſhip will carry her to 
ſea without conſent of the others, the 
admiralty may oblige him to enter into 
recogniſance for her ſafe return. 223, 
| he 

Queſtion in the admiralty, if a capture by 
an enemy alters the property, and not 
expreſſed to be upon the high ſea; whe- 
ther a prohition ſhall go after ſentence. 
| 272 

Mate of a ſhip may ſue for his wages in 
the admiralty. 398, 632 


in the admiralty. 446 
Office of admiral an ancient office, 474 
Suits for mariners wages in the admiralty 

when firſt allowed. 5376 
Executors of a maſter cannot ſue in the 
admiralty for his wages. 577 
Suit in the admiralty on a hypothecation 
made upon land before the voyage be- 
wi prohibited. | 578 

a — is toll, > 4 — _ their 

wages from ery 
where they deſert, they loſe all. L* 
Maſter of a ſhip may reimburſe himſelf 


Ke Averment, Diſtribution, Erecu: | 


Reſcue of a ſhip in the county, cogniſable 


out of the mariners wages for a loſs hap- | 
being by their negligence, — 650 | A 


Mariners wages are due for half the nd 
they ſtaid at the laſt delivering part. 


Page 739 
See Prohibition, Tlreck. 
admittance, See Coppbold. 
Advowlon. | 


Patrons of united churches have each the 


of right muſt be de medietate aduocatibnis. 


- 1 
A fine ſur grant et render willwaſtrop the 


appendancy of an advowſon. 198 
On partition of a manor, if an advowſon is 
excepted, it becomes in groſs. ibid. 
Advowſon of a vicarage may be appendant 
to a manor, 200 

A reverſioner of a manor, to which an ad- 
vowſon is appendant, uſurps, then the 
particular eſtate determines, the adyow- 
ſon is become appendant again. 302 


See Gant of the King, Partition, - 
Agent. See Soldiers, 
Allegfance, See Treaſon. 


Alien. 


An alien enemy reſiding here by the king's 
leave may maintain an action. 28g 


See Baron and feme, Tteaſon, 


Amendment, 
Of a judgment by filling up a blank fo* 


Of the ni prius roll by the plea roll, by in- 

ſerting the names of ſome defendants. 95 
May be without cofts after error — 
Where the writ of error is 3 


After judgment, of a ion in trover, 
where the name of a defehdant was 
omitted. | „ 

Caſe on aſſumpſit of the teſtatot, iſſue join- 
ed; the mf prius roll is made up that 

| the defendant non aſſumꝑſit, and amend- 

ed by the plea roll after verdict. 134 


A recovery amended in the name of 4 


whole advowſon in his turn, but his writ 


the damages, not to be granted. 68 


Did. 
Special 


On "x4 
__ _— 
| * 
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Special verdict in felony cannot be amend- 


ed by the notes. Page 141 


Joint judgment againſt the bail, where it 


ought to have been ſeveral, not amend- 
able after the term. 183, 548 
n cafe for a falle return, omiſſion of the 
effect of the warrant is not amendable 
by the warrant, 190 
A fine amended by the deed. 209 
Miſtake of an officer's name in a juſtifica- 
tion, not amendable after demurrer. 310 
Thememorandum not amendable after judg- 
ment of reſpondes ouſter. 324 
Information for ſelling lace and ſilks, and 
no verdict is entred as to the ſilks; this 
is not amendable after error 2 
ibid. 
Special verdict amended after argument 
without coſts. Kin 
Day of nil prius after the day in bank in 
the diſtringas and jurata, not amendable. 


G11 

A writ of error is not amendable by 8 Hen. 
5, 12. 8 
Original writs were not amendable at com- 
mes 75 ibid. 
A miitake of a clerk 15 not amendable in 
avoidance of a judgment. ibid 


Amendment may be after plea in abate- 
ment, but not after demurrer. 669, 679 


The memorandum amendable. 683 
Amends, i Ste Diſtreſs, Replevin, 
Tender. 


.,  Amercement, 


A man may be twice amerced upon one 
writ. _ FEES. 
In an action upon the caſe, though vi e- 
„ armis be inſerted, the judgment muſt 
be, quod fit in miſericordia. 273 


Ancient demelne. 


Ejectment lies for copyhold ancient de- 


© meine lands. | 43 
Wir of deceit to avoid a fine may be 
2-5ught after the death of all the par- 


Li Is : | I 78 
eit the lord need not ſhew what eſ- 
. e 179 


7 ——— 


Appeal. 


Circa horam primam, ſufficient certainty, 
| | | 
Perculſit, dans mortale vulnus, good in ap- 
peal of murder. 22 
The heir dies after appeal brought, the ap 
peal is loſt. 434 
It is a contempt in the ſheriff, to deliver 
a writ of appeal to an infant appellan; 
| 350 


Page 21 


ner mult be arraigned at the ſuit of the 
king.” 5 ibid. 
An infant cannot proſecute an appeal by 
prechein amy. | 7 
An appeal is a favoured remedy, ii, 


Appearance, 


If appearance will aid error in proceß, 
| where the party demurs upon the pro 
ceſs. ; 21 
The defendant may appear at the retum 
of a writ, though it be returned not 


ſerved. | 616 
Irregularity of the delivery of a declaration 
made good by appearance. 7% 


See Attommey, Mame and miſnomer, 


* and appurtenant. See 
dvowſon, Common, Anton. 


Appoztionment. 


A bill of exchange cannot be apportioned 
by indorſement. 


Archdeacon. 


church-warden elected by che Fat - 


Arrearages. 


may diſtrain, 175 


art. 


| | 


Where an appellant is nonſuit, the prito- 


1 300, 744 


Apprentice. See Pooz, Trades. 3 


A miniſterial officer, and cannot refuſe 2 


Executor of tenant for life of a rent-charge 


7 A 


— 


— 


Arreſt. 


On a warrant of a juſtice of a peace directed 
to a man not an officer, lawful. Page 66 

Where there is an ill warrant upon a good 
writ, and the ſheriff is privy to the ar- 
reſt, the party is lawfully in My 

| | ] 

A joint plaintiff procures the defendant to 

de arreſted without the conſent of the 

other, this is no offenſe. 380 


See Commitment, Pulons. 
aſault, see Treſpaſs. 
Aﬀets, 

Reyerſion on an eſtate for life is aſſets by 
deſcent. = 
The heir takes by deſcent lands deviſed to 

him charged withour alteration of the 
eſtate. | 728 
See Evidence, Executo2s, 


Alignment. 


Of a term may be pleaded without notice 


to the len oo. 368 
Aſſignment of a bond is a covenant that 
the aſſignee ſhall receive it. 68 


See Bills of lading, Leaſes, Plead⸗ 


; Allile. 


I the maſter of an hoſpital may maintain 
an aſſiſe. Rb, 9 


In confideration that the plaintiff would 


forbear to arreſt the defendant's fon till | 
after the twenty-third of Oober, to 


pay on or before that day, good. 258 
In conſideration that the plaintiff would 
forbear to ſue for a debt due to his wife 
as executrix, with averment that ſhe 1s 
living. | 368 
A promiſe of marriage is good without 
fe NE * 


contained inthe F I RS'T V OLUM E. 


Muſt be laid in the disjunctive on a dif- 


upon as bare communication. 


See Ball, Err}, 


| [ndebitatus ofſumpfit does not lie for a fine 


impoſed by a corporation. Page 502 
junctive promiſe. _ | 670 
Releaſe of an equity of redemption, good 
conſideration of an afſumpyt. 663 
Where mutual promiſes are made in conſi- 
deration of each other, performance 
need not to be averred. 664 
Where parol agreements are to be 1 
66 
Account ſtated amounts to the general il 
ſue in aſſumpfit. 680 
Money is paid upon an order or judgment, 
which is afterwards quaſhed or teverſed, 
aſſumpſit will not lie. $755 208 
Aſſump/it will lie for money paid by order 
of an illegal court. 5 ibid. 
See Averment, Bills of - exchange, 
Certainty. Debt, JndiXments, 


: ._ Infant, Inkerioz courts, Limt- 


tation, Pleading, Releaſes, 
dlers, Gariance. 


Attachment. see Ball, Commit- 
ment, Fozeign attachment, Ju⸗ 
ſtices ok peace. * 


Does not die in criminal caſes. 469 
A jury give a wrong verdict by miſdirec- 
tion, no attaint lies. | 479 


Sol⸗ 


Attoznep. 


Cannot enter a retraxit. wy 598 
A plaintiff at the return of the paſtea comes 
y attorney, et idem querens dicit, &c. 
this ſecond entry may be intended in 
pris perſona. 1 
See Eſſoins, Judgments, Limtta⸗ 
tions, Name and miſnomer, Pu⸗ 


Audita querela. 

Relief may be granted on motion in caſes 
proper for audita querela, where it is not 
grounded on foreign matter, as a re- 
leaſe, Sc. „ 489. 


Averment. 
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7x 
"4 LIL 
we”. 9 
ERS * "7" 
: \,- 
* 


9 e 

OOO 

n 
3 N 


_ A Table of the 


Averment. 


Need not be of what is apparent. Page 13 
Of peerage. 14 
Prout patet per recordum, not neceſſary in 


debt for an eſcape. 


Principal Matter 
Avowry for a rent· charge is od wither: 
ſhewing all the lands chargeable. Pager 
Executor avowant under 32 Hey, B. ;. 3) 
need not aver, that the Land was in the 
ſeiſin of the plaintiff, c. when the ar. 
_ rears incurred. | 


. 10 
Not neceſſary in pleading the fuing ow : Judgment for an avowant for more — 


wWrit. 108 
Tf the time of ſuing a writ may be averred 
212,411 


to be later than the zeſte. 


the other fide. 


the whole. 2 56 


ibid, 
Avowry for rent in money and hens, and 
more hens inſerted than due; the avow- 
ant had leave to releaſe the damages for 
| the hens. MAL. 1 


| 3 317 
red to be out of B. R. becauſe it is a pe- Replevin of a taking in Eaſtfield, avoury 


culiar writ. 


. 


law be averred to be in ſatisfaction 
her dower. 5 c : 
General averment that ſtock can only 


transferred at the book is not ſufficient. 
441 

Want of averment of the place of the 
court is only matter of _— | 53 2 
Where an agreement is to deliver goods | 
on or before a day to a barge to be See Ertoz, Pleading,. Tender. | 
brought by the plaintiff, averment that 
they were not delivered on, the day is 


422 


ed for another. 466 
Inreplevin the place of taking is traverſed, 
and found for the avowant; he ſhall 
have return, though the cauſe of taking 
1s not found. | 04 


Authozity. 


ſufficient, becauſe the plaintiff was to | Commiſſioners of bankrupts have authori- 
80 


concur. 621 


„but not juriſdiction. 


In debt by adminiſtrator the not averring See Powers, JndiXmeuts. 


that the deceaſed died inteſtate is cured 


by pleading over, though not by ver- Award. 
* 635 An award made ſhall be intended ready to 


Defect of averment of performing the con- 
ſideration, cured by pleading over. 667 
No occaſion to aver, that payment was not 

made to the plaintiff's order. 673 
In debt upon two bonds there is no need 


to aver, that no part is paid. 


Sce- Angwypy. | 


704 
ward, Inrolment, 
Mandamus, Notice, Pardon, 


be delivered, unleſs the contrary be 
ſhewn. 55 115, 247, 533 
Breach of an arbitration bond may be 
aſſigned in not delivering the poſſeſſion 


Award of releaſes, good as to all matters 
ſubmitted, and void as to others. 116 


is ill, unleſs 
Perſury, Pleading, Uſes, Writ: | 25 change c u debt oog in the 


Avowy. 


Coparceners muſt join in me: . d they chuſe another if he re- 
particu- | and GARDOE CHRON 


In avowry for a rent- charge all 


lar lands muſt be ſet forth. 155| fuſe, 222 
4 ; 


i 
on 


other party. LT 143 
Arbitrators chuſe an umpire (not cond! 
tionally) they have executed their poet, 


>; 


than can be due muſt be reverſed for 


An avowry may be abated for what is not 
Averment that a writ non emanavit the es and judgment given for the ref. 

day of the teſte. 4 © 
Delivery of a writ or warrant need not be 

averred, but the contrary muſt come of 
310 
The ſuing of a latitat need not to be aver- 


397 that he was ſeiſed of three acres in Ea. 
| , 7 field, in quibus, c. well. 2 
A deviſe to a wife for her life cannot « Tenants in common cannot join nber 


436 Diſtreſs made for one cauſe may be avow- 


of a houſe. 115 


ms wn; I» xy 


| Submiſſion to an arbitration on the behalf 


— 


contained in the F 


IRST VOLUME. 


Arbitrators cannot chuſe an umpire before 
their time to make the award be ex- 
| pired. EE Page 222 
Not executing a deed of aſſignment may 
be a-breach without requeſt. - 234 


of another. N 246 

Award of a releaſe to a man who has ſub- 
mitted on behalf of another is good, 
| becauſe it ſhall be intended for the be- 
nelit of the party on whoſe behalf, un- 


leſs the contrary appears. 246 
Award of payment of money de et ſuper 
praemiſis, reciprocal and good. 247 


An award that does not appear to be reci- 
procal, cannot be made good by an aver- 


—.—. are bound by their teſtators ſub- 
miſſion to an aware. 248 
Award, that the party, his executors, Qc. 
| ſhall releaſe, is good. 1. 
An award may be pleaded in bar without 
performance. | ibid. 
An award of mutual releaſes does not diſ- 
charge an action, till it is performed. 
| 2248, 612 

An award that one party ſhall accept, with- 
out awarding the other to perform, is 
non. 8 | 612 
Award that the party ſhall fetch his mare 
and colt, implies an award of a delivery. 


td. 

Averments admitted to make good an 
award. | ibid. 
Award by an umpire elected by arbitra- 
tors made within the time limited to the 
arbitrators. 671 


tion to conſent, c. 
See Expoſition, Fozeign attachmen 
| Pleading, Qariance. 


VL HERR a non eft inventus is return- 
ed to 4 capias ad ſatisfaciendum 
the principal, the bail cannot 


ment, that ir was made de et ſuper | 
| ibid. 


bid. | 
Award made a rule of court, on a condi- | 
674 | 

t. 


55 For what ebts a man having left off trade 


ö 


In what caſes a render in diſcharge of bail 
ſhall be accepted. Page 157 
Payment by the principal before the re- 
turn of the ſecond ſcire facias is not 
pleadable. — ißid. 
A writ of error on the principal judgment 
will not hinder the ſuing a capias to 
charge the bail. | 342 
If a bail-bond executed after the return of 
the writ is void by the ftature. 353 
Common bail not allowed againſt a non- 
ſubſcribing creditor on the compoſition 
ns APY | 383 
An action for taking inſufficient bail. 425 
In what circumſtances the court will not 
relieve a bail upon an affidavit of his 
being perſonated. 445 
Bail in audita querela for a defendant in ex- 
ecution. | 615 
Common bail allowed to a new action after 
a nonſuit. 8 679 
In debt on recogniſance of bail they ſhall 
have eight days in term to render. 721 
A bail-bond may be taken upon an attach- 
The pdf ney fake as WO 
e plaintiff ma e an nt 
the bail-bond, 5 by amercing 


the ſheriff, at his election. 722 
See Etro2, Pabeas cozpus, ne 
replegiando, Name and — 


Dutlawyy. 


A pawn is not redeemable after the death 
of the pawnor. 433 
On a general bailment the bailee is only 
chargeable to keep the goods as his on. 
| | | 55 


Bankrupts. 
An innkeeper cannot be a bankrupt, who 
ſells only to his gueſts, 287 


| may be a brnkrupt. ibid. 
An infant is not liable to the ſtatutes of 


bankrupts. Bs 443 
Bankruptcy in the plaintiff is no plea, with- 
e. 496 


dut a commiſſion, 


ad a render, but muſt be relieved by | Commiſſioners of bankrupts have autho- 
rule upon motion. 156| rity, but not. — 580 
> s 9 . 9 a 


3 
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An act of bankruptcy. committed before 
an execution executed will avoid the ex- 


. ecution, . Page 724 
Removing good ds for fear of an execution, 
no act of bankruptcy. 725 


A ſhip carpenter may be a bankrupt. 741 
| Trae be nes of a bankrupt againſt 

a a ſecond vendee. ibi 

The againſt a bankrupt is not ne- 
| ceſſary to be produced at a trial. ibid. 
See Commitment, Copy, Frauds. 


Bar. See Pleading. 
Bargain and ſale. 


Pleaded without conſideration, good after 


111 


verdict on a collateral iſſue. 


- 


See Covenant. 


Baron and feme. 


The wife of an alien enemy, living here 
as a feme ſole, may contract. 147 


- Huſband may bring trover for money paid 
by the wife for a purchaſe without his. | 


agreement. 224 
Treſpaſs againſt huſband and wife for the 


treſpaſs of both. 443 
Separation or elopement will diſcharge the 


« 


without perſonal notice. 


to leave her a ſum of money, not re- 

leaſed by intermarriage. 315 
A feoffment by a huſband de facto is a 
diſcontinuance, notwithſtanding a ſub- 


ſequent divorce. 21 
See Ppohivition, Releales. 
Barretry. = 
Evidence. tay be given of fats npt ſpe 
c | 490 
Baſratdy.. 


The. juſtices adjudication of, the father of | 
a baſtard child is conclulive, 394 


Order to maintain a baſtard born of a mar- 


ried woman, muſt ſhew that the huſ- 
band was not within the four ſeas at any 
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Declaration on a bill of exchange withous 


uſband from the contracts of his wife | 
444 |. 
A bond given to a woman, with condition | 


| 444 
In an action againſt an ee Drack oo | 


of grac. 2 574 
bill may be declared upon as negotiated 
after it is due. HY 675 


Adjudication of a baſtard by juſtices ; 
void, where the child is, born in wed. 
lock. : Page 471 


Battery. See Treſpala, : 
Bills of exchange, 


| ſetting forth the cuſtom. 175 
Action againſt partners on a bill drawn by 
one of them. Rt] 
Bearer of a goldſmith's note cannot main- 
tain'an action. 76099; 95 Did 
If the bearer of a note may maintain an 
action againſt an indorſor. ibid, 
Cuſtoms of merchants nec in decla- 
| K. on bills of exchange. 281 
A bill payable ten days after ſi 
day of dikes exchadhit 2 ey 
A bill is not indorſable in part, without 
ſatisfaction acknowledged of the reſt. 


„ 360, 744 
A promiſe to pay a bill already due, /- 
| cundum tenorem, &c. is a general pro- 
| miſe. © | | 3564, 574 
A declaration alleges, that after the bill 
Was due the defendant drawee promiſed 
to pay, an acceptance before it was due 
will not ſupport ii. 3063 
ndorſee of à bill receives money for it, 
this is a ſale of the bill, and-nct a bor- 
rowing of the money. 42 
Indorſee of a bill muſt demand the money 
of the drawee. N 443 
A blank indorſement of a bill is ſufficient, 


er's hand need not be proved. 
declaration on a bill of exchange is good, 
without an expreſs promiſe. 338 
bill is payable when due, without days 


The laſt indorſee of a bill may maintain 

an action againſt any of the indorſors, 

; | 1 : 743 

An indorſor of a bill, who, has paid it, 

; muſt prove. the payment In, % 
inſt 4 | it 


: againſt che acceptor, 1 


A 


time during the pregnancy. et 


649 > - 
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Contained i in the F 
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be proteſted before the day, 
ſecurity, but not for non 
payment. Page 743 

A beer bill mk be proteſted on the _ 
Fa TE the the three days be a great 
holiday, the day before is the we 57 

ent. 

There is no certain time for proteſting i in- 
land bills. ibid. 

I the indorſee receives part from the ac- 
ceptor, he cannge reſort to the 2 * 


A bill may 
for better 


Goldſmiths notes are not accounted bills 


though they may be indorſed as ſuch. iid. | 


Goldſmiths notes muſt be demanded in 2 
reaſonable time. 8 ibid. 


See Gaming. 


Bills of lading. 
The property of a cargo is in the conſignee 


of the bill of lading, and he may allign I 


it over. 


Dwinarp. 


Bonds. See Alignment, Baron and 
feme, Certainty, Date. Extin⸗ 
gulſhment, Payment, Pledges, 
Releaſes, rover, Qarſance. 


Breach. - 


In debt upon bond to perform FE | 


(not being to perform an award) iſſue 
may be tendred on the defendant's plea 
without aſſigning a breach 108 
In debt upon an inns of court bond, non- 
payment of a penſion may be aſſigned | 
tor breach without a demand. 596 
dee Aſſumpſit, Award; Eertalney, 
Ke uct 


: i 
N — 14 apo 


Of a new corporation, that a ſteward ſhall 
make a dinner (unleſs it be to the end 


Of the 


B. 


271 


uo - Eccleſiaſtical perſons, | | 


|| uno chirographo,. Anglice a muff. 


| that the company ſhall aſſemble, &c. 9 
unreaſonable. | 
By-law in London to fine for refuſing the 
office of ſheriff. 496 
Corporations may make by-laws concern- 
ing any of their franchiſes. 498 


ITY 


Pg ; 


PTY 
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Canons, 


N D not, unleſs FBC, tiger 
parliament, or time out of mind. 
The — cf _ ann: 


clergy. 449 


Carrier. 


May refuſe to take in od; before he is 


ready for his journey. 652 
See Adion, &c. itnels; 


Certainty and ( neertainty. 


Trover de ducentis unciis argenti, aue 
plate, good. 

Ante tertiam boram, without: ſaying: 70. 

meridiem, bad pleading, but made good 

by pleading over. 124 

Trover pro uno veſtimento lineavio pro Pue- 
_ ris, Anglice a ſuit of childbed linen; pro 


— 4 


Affumph without a nominative caſe in a 
ſecond count made good after verdict, 
| by borrowing the nominative caſe from 
the former count. 146 
Tenementum too uncertain in ejectment, oe 
will do in other Treſpaſs. 191 
Treſpaſs for taking barley, after verdict᷑ it 
ſhall be intended ſevere. 191 
Treſpaſs pro tribus ſiruibus foeni,. Angle 7 
ricks of hay, good after verdict. i bid. 
Trover pro una parcella. fli, ibid. 
Frover de tribus peciis vini branditati, An- 
| Slice brandy wine, good upon ee 


Revver de quadam parcella culmi, bad = 
verdict. 192 
FFF bad after 


F 


 :thid. 
Quaedam meſuagia, certain enough in guad 
permiltat. IE ww 7. 7; 


5 | Nuſance 
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A Table of the Principal Matters 
Nuſance de mole, de acdificic, de fabrica. , 
TN . Page 277 
Judgment affirmed on an information for 


ſelling live cattle or cauſing them to be 
ſold. N 2121284 
A bond in prae mid viginti in quadrans li- 

bris, explained by the condition, and 


. : — 32 

In caſe for ſtopping a watercourſe ohtupa- 
vit generally js good after verdict. 452. 
In caſe againſt a phyſician, it is enough to 
| fay he adminiſtred phyſick unſkilully, 
without ſhewing the particular defect. 
3 471 
Indictment for ingrofling magnam quanti- 
tatem, Sc. ill. 475 
Breach of covenant may be aſſigned di- 
verſis diebus et vicibus, otherwiſe of a 
penal aw. 479 
Trover for a quantity of cloves, mace and 
nutmegs, without ſhewing them to be 
mixed, good after judgment by default. 

| | 988 

What certainty is required in trover. ibid. 
Caſe for finding ſuffcientia eſculenta, &c. 
pro divenſis menſibus. 611 
What certainty is required in the return of 


Writs. | | 21 

See Appeal. Allumpſit, Excommuni⸗ 
cation, Expoſition, Habeas co; 
pus. * Jndi#ments, urder, 
Name and miſnomer, Muſance, 

| _ of wits, Statutes, er: 


Certiozari. 


A record may be removed in B. R. im- 
mediately by certiorari, as well as by 
certiorari and mittimus. 216 


Certiorari returnable in B. R. lies in all ju-| 


dicial proceedings in which error does 
not lie. 469 
Commiſſioners of ſewers muſt obey a cer- 
tiorari. | ibid, 

A certiorari lies to all juriſdictions erected 
by ſtature. 580 
A certiorari is grantable into Wales, 581 
A certiorari to remove indictments againſt 
A. and B. will only remove joint indict- 
ments. 609 


See Erro?, Inkerloz courts, Sewers, 


> | See Aﬀets. 
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mm. 


| EF. 
Ceſſion. See Pyeſentment, 


Charge. | 
A charge upon land to be paid 
of twenty-one, Ec, dall ful f. 12 


perſon dies before. Page 508 


Cheſter. See Erroz, Outlawy, 
Chole in ackion. See Damages, 


Churches and church ⸗pard 
Hꝛohibition. 23 90 


Church ⸗ wardens and church rates, 
Cannot make a rate for repairs, but the 


pariſhioners, | 59 
If the pariſhioners ſhall contribue to the 

ornaments of the chancel. ili. 
Prohibition to a ſuit on a rate by cuſtom 

for repairing the chancel. . 
Archdeacon cannot refuſe to ſwear a 

churchwarden elected by the pariſh be- 
cauſe minus habiliss _ 138 
See Joining in ation. 


Circuity of adion. 


Covenant to pay a rent- charge in fee clear 
of taxes; the grantee may deduct a- 


gainſt the covenantor and his heirs, but 


not againſt his aſſignee. l 
Where a covenant to diſcharge a man from 
his agreements ſhall amount to a defea- 
ſance. | 421, 689 
In what caſes the leſſee may deduct for re- 


pairs. 


Clerk of the peace. 
An ancient officer. 159, 63 
Cannot be appointed, but for life. 159 
Nomination of a clerk of the peace good 
by parol. f 162 


2 of a clerk of the p_ | 


rante beneplacito, void. 100 
Appointment of clerk of the peace, . 
out ſaying of this county. 


4 


i 


420 
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contained in the FIRST VOLUME. 
Colleges. Common. 

A college in a univerſity is a lay Fong” Occupiers cannot preſcribe for _ 0 

1 3 5 ; 6 ; A age 40 
F 35 of a college not removed by ſuſpen- Common in groſs. ſans nombre, if 1 — 
ſion. Gs 406, 407 
Colour, See Pleading. If 3 may have common by — 
| Commendant See Pꝛeſentment. a claimed a tempore fractionis cam- 
DE . ö | 645 
| Common appurtenant to a meſu or to 
Commitment. eee lage, on: 


A man cannot be committed in execution, 
unleſs preſent, without a writ. 
By ſecretary of ſtate lawful. 65 
To a meſſenger till examination, 1 
Commitment for reſcuing a traitor ought 
to ſpecify the treaſon. | 2-07 
A committitur cannot be entred after the 
death of the priſoner. | 83 
Commitment by commiſſioners of ban- 
| krupts ought to be, until the party ſub- 
mit to their authority in that inſtance. 
100 


By the cenſors of the college of phyſicians, | 


until he be delivered by the college, or 
otherwiſe by due courſe of law; too 
general, 8 21 
For detention of tithes or other eccleſiaſti- 
cal duties, is uncertain and ill. 323 
In what we 4 a ſheriff may have a pri- 
ſoner lawfully in ward after the return of 
the writ. „ 353 
A new attachment againſt one who has 
eſcaped under commitment for a con- 
tempt. 396 
Commitment m or a 
priſon, - 424 
A man cannot be committed upon a con- 
viction of deer-ſtealing and return of 
zulla bona, without adjudging that he 
has not ſufficient diſtreſs. 545 
If a man may be diſcharged from a com- 
mitment, for an error in the 8 
54 
Power of committing lewd and diſorderly 
perſons to New Priſon. + 699 


ay be to a perſon, 


he court cannot commit for non-pay- | 


ment of fees. 3 
Sce Arreſts, Attachment, Courts, 


Erroz, Eſcape, Þabeas cozpus, 
Piiſons, * 55 


48 


Levancy, &c. not material in common for 
a certain number. 726 


See Preſcription, 
Common Pleas. See Courts, Pi- 


Conditions. 


Condition of a bond, omitting the con- 
cluſion. 3 
Condition to convey lands is broken by 
deviſing the lands to an infant, other- 

wiſe of a deſcent. 112 
To make a leaſe to H. before ſuch a day, 
or pay 100/. A. dies before the day, 
the money muſt be paid. 280 
Conditions performed, where to be pleaded 
ſpecially. 597 
| Where in conſideratione cujus makes a con. 
dition precedent. ” 7 1665 
See Copyhold, Jntendment, | 


Confeſſion, See Evidence, Judg: 
maeents. a 


See Gant of the 
Kf 


+* 


Confirmation. | 
Conſideration, See Aſumpſit, Debt, 
\ Conſpiracy. | 


An action will not lie for a conſpiracy, 


if nothing be put in execution, 378 
| Writs of conſpiracy, what ? 379 
98 Con- 


— BEARS JS, wah 


A 


3 


a... 


Steward of a leet may fine a man preſent 
refuſing to rakes he office of conſtable. 
=. | Page 70 
- Cauſe to refuſe a conſtable elected. 138 
See Notice, Pooz, Uagrants, War: 
__ rants 


Contempt. See Commitment. 


Continuance. See Dilcontinuante, 
Limitation, Return of waits, 


Continuando. See Treſpaſs. 
Contumacy. See Depzivation. 


* 


Conveyance. 


Leaſe and releaſe by a termor and the re- 


verſioner will convey the inheritance. 403 
See Bargain and ſale, Deeds, In⸗ 
tendment. 9 


Convidkions. 


A conviction on an information for havin 
conccaled waſh- backs, quaſhed ee 
the evidence was modo habet. 509 
In ſummary convictions forms may be diſ- 


penſed with. 581 
In a conviction for deer-ſtealing the day 
need not be ſet forth. 582 
Conſideratum eſt is not neceſſary, or contra 
puacem. 5 | 583 
Ilicite occidit, ſufficient in a conviction of 
deer- ſtealing. | ibid. 
Execution on a conviction of deer-ſtealing 
1 | 584 
See Commitment, Pleading, Riots. 


Convocation. See Eccleſiaſtical per- 
(ons, &c. N 


Conuſance of pleas. 
The manner of claiming it. 421,475 


Coparceners. See Parceners. 
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| See Evidence, Libels. 


11s not held of the manor. 


22 


| Copy. 

A man examined by commiſſioners of 
bankrupts is not intituled to a copy of 
his depoſition. ; Page 153 
Where an original writing is evidence, the 
copy may be evidence. in 
Copies of convictions of felony cannot be 
had without leave of the attorney ge. 
neral, Cc. 253 
Copy of the book of the office of facultics 
diſallowed. 745 
Copy of the inrolment of a deed leading 
the uſes of a fine is evidence. 740 


Copphold. 
A copyhold fine may be appointed wk 
paid out of the manor. he 
Surrender may be to the ſteward out of 
the manor, but not admittance. 76 
In pleading a copyhold the grant of the 
lord muſt be ſhewn. 132 
A cuſtomary right of appointing a guar- 
. _ dian is not taken away by the ſtatute 
120 9: £26. mi. 
Steward of a manor may be retained tor 
years without deed, and may hold courts, 
but cannot rake ſurrenders out of court. 
| | 159 
If a copyholder may have treſpaſs againit 
the lord for cutting trees which he is in- 
tituled to for repairs. "$62 
Surrender of a copyhold is to be conſtrued 
as a conveyance, and not as a will. 630 
Surrender may be made to a perſon ap- 
pointed by a deputy ſteward as his de- 
puty for that purpoſe. 658 
Power of a ſteward de faclo. 600 
Deviſe of a copyhold on condition to pay 
money to J. S. if the condition“ 
broken, J. S. muſt be admitted, and 
make an entry before he can ſurrender. 


7 
See Ancient demeſne, Evidence, Ju. 
fant, Jointenants, Powers. 


Compo. 
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Coppozations. 


| Accepting a new charter, may uſe it as a 


nt or confirmation. Page 32 


Corporation cannot be eſſoined, or enter 


into-recogniſance.  _ 79 


wiſe by preſcription. 80 


A cuſtom to chuſe members of a corpora- 


tion, and remove them ad libitum, ought 


to be ſpecially averred. 0 
N for admitting freemen not — 
ſident. 42 


A corporation cannot preſeribe in them- 
ſelves, without ſhewing that they are a 
corporation by preſcription. 558 

Removal of a common-council man at diſ 
cretion, a good return to a mandamus. 


— 


Covenant. 

In covenant the breach may be aſſigned as 
general as the covenant, otherwiſe in 
debt upon bond to perform covenants. 
55 Page 106 

On mutual covenants an action may be 
maintained by either party without per- 
forming his own part. 124 
Covenant to pay money on two contin- 
gencies, which ſhall firſt hap the 
laintiff ſhews that one of « 1666 bas 
appened, he need not aver that it is 

_ the rt. | 133 
Covenant to leave mill-ſtones in-as good a 
condition, or to pay the damage to be 
eſtimated by A. the covenantor muſt 
procure the eſtimation. 


| 5 21 Covenant to pay a rent- charge clear of al 
See By-law, Disfranchiſement, Dil: taxes, includes the land-tanx. 318 
enters, Ejetment, Cſſoins, | Covenant to pay a rent clear of taxes to 


andamus, Name and miſno- 
| = Preſcription, Cilit92, 


Coſts. 


Treble coſts as well as damages on 2 Will. 


& Mar. c. 5. for pound-breach. 19 
In treſpaſs where the defendant conſents to 


a view, the plaintiff ſhall recover full | 


coſts. 76 


Party grieved ſhall have coſts in a penal | 


action, but not a common informer. 172 
In courts baron, c. full coſts ſhall be 
given in actions for words, though the 
damages are under 40 5. 182 


No coſts for the defendant on a demurrer 


to a plea in abatement. 33 
Full coſts ſhall be given in treſpaſs remov- 
ed by habeas corpus, though the damages 
are under 40 s. | 395 
Damages are under 40s. in treſpaſs, wound- 
ing, and diſturbing in poſſeſſion, full 
. Colts are not to be given. 560 
A plaintiff nonſuit not upon the merits 
ſhall not be ſtaid in a new action till 
payment of coſts. _ 697 


Se Amendment, Executo2s, Game. 


the grantee and his heirs, will include 


aſſigns. | 320 
Where an act of parliament will repeal a 
covenant. | 321 


Tenant in fee covenants to pay a rent- 
charge clear of taxes, an action will not 
lie upon this againſt his aſſignee. 322 

Covenant, that lands limited in jointure 
are and ſhall continue of the value of, 
Sc. extends to all the limitations, as 


well as to the jointure eſtate. 366 
A covenant in a deed of bargain and ſale 
not inrolled is binding, 388 


Where a covenant to diſcharge a man from 
his agreements ſhall amount to a defea- 
ſance. 421, 689 

Aſſignment of a bond is a covenant. 368 


See Certainty, Executozs, Moztgage, 
Tender. | 


| County palatine, Ses Jurlodi#ion, 


| Courts. 
Court-baron may be held before the ſtew- 


ard by preſcription. 92 
Courts + only can fine or commit 
to priſon, 468 


N | „ Stile 


LY 
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Stile of the court of C. B. in an action for | 
unwarrantably entring up a judgment. 


xs Page 485 


'7 A 


Cuſtom. 


That an executor ſhall pay a debt upon 
ſimple contract equally with a ſpecialty, | 


not good. | 


| 2-F4 
To elect a conſtable for one year ſhall be | 


intended for the next year. 70 
General cuſtoms may extend to new things. 


'Jntendment, Leet, London, 
Merchants, P2ohibition,Tithes, 


— 


Damages and inquirp. 


W HERE. the jury do not try the 
/ iſſue, though they might have aſ- 
ſeſſed damages, a writ of inquiry may 
8 1 9 
Damages may be increaſed on view of a 
maim, though maikemiavit is not in the 
declaration. | * 
Damages may be increaſed on view of an 
apparent wound, though not a _ 

; ud. 
Damages increaſed on view of a wound af- 
ter a writ of inquiry executed. ibid. 
Damages cannot be increaſed by a judge of 
niſi prius, but if evidence be given of a 
great wound, he may (if not a judge of 
the ſame court) certify it upon the po- 
ſtea, that the court may increaſe da- 
mages. i ibid. 
Damages laid for a time ſubſequent to the 
action brought, ill. 329 
After a recovery in a battery. no action lies 
for farther conſequential damages. 33g, 

0 692 

Treble damages are not recoverable in cole 
for reſcuing a diſtreſs for rent, without 
ſhewing that he cauſed the diſtreſs to be 
appraiſed, and concluding contra for- 
mam ſtatuti. | 5: 242 
Writs of as if} awarded in C. B. without 
day given, Oc. 388 


1 


g . 


| See Time, 


\ 


| 


Where a man ſhall anſwer for conſequen- 
tial damages. „ Pareto 

Damages given for the value of a bank. 
bill againſt the hundred. 727 

Juſtification of words in mitigation of da. 


mages. 7 8 ibid. 
See Adlon, Amendment, Avouw. 
Coſts, Diſtreſs, Tender, Tree 


pass. 


Date. 


A datu in a leaſe for life includes the day 
of the date. | 


* 499 ; 5 To 
See Common, Fozeign attachment, | P<claration on a bond ce dat, &e. and 


the bond produced has an impoſſible 
date, good; otherwiſe of gerens dat. 436 
A die datus excludes the day. 480 
A date impoſſible in the year of the King, 
but right in the anno domini. 703 


Day, See Return of wzits, Time, 


Debt. | : 

Debt or indebitatus aſſump/it will not lie on 
a wager. 00 
Will lie for money given to an ill uſe, as 
to be laid out in bribes. #9 
Leave of abſence to a ſoldier, good con- 
ſideration in aſſumpſit. 312 
See Aſſumpſit, Limitation, Maſter and 

ſervant, Statutes. 


Deceipt. See Ancient demeſne, Fines, 
Declaration. See Certainty. 


Deeds. 


Good, not naming the parties. 28 
Primo deliberatum, by whom it may be 
| pleaded, and how. 354, 350, 357 
A deed cannot be avoided by dureſs of im- 
priſonment of a ſtranger. 357 
See Clerk of the peace, Copy, Date, 
EjeXment, Evidence, O2ants, 
Mandamus, Notice, Officers, 
Pleading, Traverſe, Uenuee - 


Deer: 


1 
— 


| Deer-cealing. 


Killing deer, where there is 2 pretenſe of | Deviſe to A. fory 
right, is not within the acts againſt deer- 
ſtealing. Page 584 


See Commitment, Convittions, 
Defeaſance, See Circuity of affon. | 


Defenſe, See Mame and miſnomer, | | 


' Pleading. 
Demand. See Requeſt, 


Demurrer. 


Confeſſes only matter of * well . 
18 


Demurrer to a demurrer, a diſcontinu- | 


ance. : : 94 __ 
Is a plea. 


H caret Jon be a good cauſe of 3 


. 
Demurrer to a plea in abatement, con- 


cludes as in bar, not material. 3 

Se Amendment, Name and milno⸗ 

mer, Pleading, Pierogative, 
Surpluſage, Traverke. 


Departure. See Pleading. 
Depolitions, + Copy, Evidence. 
Depaivation. 


Contumacy good cauſe of deprivation. | 9 
See Eccleſiaſtical perſons, 3 
mus, Giſitoz. 


Dedile. 


to his iſſue male; remainder to B. the 

deviſe to the iſſue male of A. ih con- 

| tingency is ill, and the remainder de- 

viſed to B. will veſt. 3 

Of a reverſion to the iflue male 55 
future wife, with remainder over. 

To heirs male, with directions PI. 


nounce all his right 3 in ſuch lands to a 
younger ſon, amounts to a deviſe. 187 
| 42 in fee deviſes all his re- 
mainder, it gives a fe. - ibid. 
Deviſe to E. A. for life without impeach- 
ment af waſte, and if he have iſſue 
male, to ſuch iſſue male and his heirs 
whether this gives an eſtate for life, or 
in tail. 203, 209 
Where an expreſs eſtate for life is deviſed, 
if ſubſequent words will create an eſtate- 
tail by implication.- 204, 209 
Iſſue male may be a word of purchaſe in a 
deviſe, and denote a particular perſon, 


be two ſons then living. 205, 206 


effect ſoon after the eee of 
one life. | 


207 
If E. A. have iſſue male, then to ſuch iſſue 
male; if he die without iſſue male, then 


contingent. f 208 
A term deviſed for life ſhall after the death 
of the deviſee belong to the executors of 


Deputy. 


A deputy-ſteward may hold a court in his | 


own name. 660 
Deſcent, See Aﬀets, 


Detainer and detinue. 


A man cannot detain title deeds for _ 
ing a writing 


Se Bailment,' Diſtreſs, Pleading, 
Pudong. 


the teſtator. n 


lievable in equity againſt her dower. 438 
If a deviſe of lands purchaſed after making 
the will be good. ibid. 
Deviſe to a younger ſon and is heirs, and 
if he die without heirs to the right heirs 
of the deviſor, gives an eſtate-tail. 368 
Deviſe in truſt for two for life, equally to 
be divided, &c. and then in truſt for 
the heirs of the body of A. gives an 
| eſtate for life in common. 721 
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101 Direction in a will, that the heir ſhall re- 


and the firſt ſon will take, unleſs there 
Executory deviſe may be good, to take 
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| Miſtake of the county in a deviſe of land. 


' Page 728 | 


The heir takes lands by deſcent that are 
. deviſed to him charged without altera- 
tion of the eſtate. — ibid. 

A term deviſed to executors ĩs loſt by the 


renouncing of the executors. 740 
Notice to the owner of the goods diſtran: 


See Averment, Remainder. 
- Diſabſlity, See Perjury, 
©  Dilcontinuance. 


. treſpaſs, is a diſcontinuance as to all. 399 


A plea introduced as to part, is not made | 


good, to fave a diſcontinuance, by mat- 
ter following, that goes to the whole. 
9 716 
Judgment entred in another term after 
argument, to ſave a diſcontinuance. ibid. 
See Demurter, Erroz, Pleading. 


Diſcontinuance of eſtate, See Baron 


and feme, | 
Summons. is not neceſſary, where the par- 
ty is heard. 225 


A freeman created by patent under the 
common ſeal muſt be diſcharged in like 
manner; if he was made free by elec- 
tion, he may be disfranchiſed by __. 
<£.-=x 24 

Embeziling the corporation's money is no 
cauſe of disfranchiſement, becauſe an 
action will he for it. ibid. 


Raſing the corporation's books is no cauſe | 
of disfranchiſement, unleſs it be ſhewn | 


to be to their detriment. ibid. 
See Depzivatlon, Cozpozation, Man- 
damus. 


Diſſenterg. 
Toleration act, a private aft. 30 
The corporation act 13 Car. 2. c. 1. if 
pleadable in excuſe for not undertaking 
an office. 32 
Quakers may be committed for non- pay- 


notwithſtanding 7 & 8 Will. 3. c, 14 
| RE * MW. 
A quaker is intituled to his freedom on ba 


affirmation. 


Diſtreſs, 


ed is ſufficient. | 


I | Diſtreſs taken in two counties may be My 


praiſed by authority of the officer in one 


| county. 


A diſcontinuance as to one defendant in [Diſtreſs taken in two places for one cauſe 


' ought to be impounded together. ibid. 
Lands in two counties, not contiguous, 
are demiſed together; a diſtreſs taken 
in one county cannot be driven into the 
other. | ibid. 
A diſtreſs ſold at the appraiſed price ſhall 
be intended to be ſold at the beſt price. 

| ibid, 

A tortious diftreſs may be reſcued before 
it is impounded, but not after. 105 
Where cattle eſcape into ground without 
the default of the owner, they are not 
diſtreinable for rent, until they are l 
_ vant and couchant. 169 
A leaſe is made for two and farther 
at will; whether the leſſor may diſtrain 
for the rent of the two years during the 


eſtate at will. 171, 280 


may diſtrain by 32 Hen. 8. c. 37. 173 

If cattle of a ſtranger not /evant and 
couchant are liable to diſtreſs for a rent- 
charge,” 169, 308 

The averia carncae are privileged againſt 
diſtreſs for rent, where there is other 
ſufficient diſtreſs. 385 

Cattle diſtreined for rent muſt be returned 
upon Payments though return irrepicvi- 
ſable 


On tender of damages a diſtreſs ought to 


be diſcharged. ©: 719 
Withernam ſtaid on tender of damages al- 
ſeſſed. 720 


Detinue for detaining a diſtreſs when the 
arrears are tendered, after return itte 
pleviſable. 2 ibid. 
| No 


ment of tithes upon 27 Hen. 8. c. 20. 
_ 


4 


See Joining tn atfon, Bandamys,” | 


Executor of tenant for life of a rent-charge 


ath been awarded. 643 


4 a. : 
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jon lies after a diſtreſs for the ſame 
_— unleſs the diſtreſs dies, or eſcapes 
through the defendant'sdefault.age720 
See Jvow2y, By-law, Commitment, 
Damages, Leet, Tender, Toll, 


- Diſtribution, 


Where an executor is made, the ſpiritual 


court cannot compeldiſtribution. 86,363 | 
Freehold pur auter vie is not within the | 


ſtatute of diſtributions. 9 
A ſon of a brother is not intituled to 
iltribution againſt another brother of 
the inteſtate. 4; 11 FE 


- Dower. 
Is due of a capital meſuage that gives title 
| 2 


to a new baron 


7 
See Averment, Devile, Cſtates, 


FFF 


tithes in the dioceſe where the lands lie. 
— Bare 
An executor may be cited for a legacy in 
the court where the will is proved. 453 


The convocation has no power to deprive 
biſhops. 


3 3 
See Pꝛohibition, Perjury, Simony, 


ithes, Wales, WMitnels. 


| | Ejeckment. | ; 
On demiſe of a corporation without deed, 
is good after verdict. Wy 136 
Two demiſes in an ejectment with one ba- 
bendum. 56t 


*.Þ 


If a plaintiff in ejectment may proceed a- 


gainſt one defendant after entring a non 
Prof. or retraxit againſt the other. 718, 


„„ ES 2a, 
Coparceners may join in the leaſe in eject- 


chy of Lancafter, See Otant of 
* TE) the Rin | 


* 


Durels. See Deeds, 


* 


— — 


Eccleſiaſtical * and juris dic. 
tion. | | 


| 


Prebendary, or fellow of a college, | 


is not clericus beneficiatus, unleſs he 

| have a ole corps. 265 
Where the common law and eccleſiaſtical 
law have concurrent juriſdiction. 323 
An archbiſhop has provincial juriſdiction 
over the biſhops. _ 447 
And may deprive them. 541 
A perſonal offence of a biſhop, though 
committed in the character of incum- 
bent of a particular church, is examin- 
able by the archbiſhop. _ 448 
The canons of 1603 are binding upon the 


Clergy. 44 
There are no fees for chriſtenings or bu 
rials but by cuſtom. | 450 


l 5 
Eeeleſiaſtical perſons may be deprived for | 


offences againſt the duty of their office, 
ugh puniſhable at common law. 450 


P | 726 
Demiſe in ejectment laid at a time to come. 
8 „„ ͤö¶öĩç750Sꝛů II0 
Joint defendants, one appears and con- 
feſſes, c. the other makes default. 
717.729 


A plaintiff in ejectment may make title 


under the ftatute of limitations. 741 
A note given to hold land, by a perſon 


who has a better title, gives no poſſeſ- 


ſion. | . ago 
See Ancient demeſne, Certaſnty, Exe 
cution, Limftation, Selte ka⸗ 


ctas. 
Emblements. 

If a leſſee at the end of his term leaves 
ne the land, the leſſor cannot 
put in his cattle. 85 189 

See Tithes. 


Entry. See Copyhold, Sſeckment. 
0 


cible entry, Fo2zmedon, LI. 


mitation, Remainder, Rent. 


F Erroꝛ. 


A man may be cited for ſubſtraction o 


* 


_ _ 


Lies not immediately in parliament from 
the Exchequer. © Page 16 
Error does not lie in the Exchequer cham- 
ber on an award of execution of a judg- 
ment of B. R. affirmed in the Exche- 
quer chamber; nor of a judgment in 
* Facias againſt bail. 97, 98 
If a writ of error depending may be plead- 
ed in delay of debt upon a judgment. 47 


Writ of error quaſhed, becauſe all the 


roper parties are not plaintiffs. I 
Deferdantin error, if a x co in court. la 
Writ of error coram vobis, reciting the for- 

mer writ to be returnable coram nobis, 
where it was before the King and the 
late Queen, quaſhed. 181 
Writ of error is abated by death of one 
of the plaintiffs, but not by the death 
of a defendant. | 244 
Bail cannot have error upon the principal 
judgment. | 328 
Error tam quam may be quaſhed as to one 
judgment, and ſtand good as to * 
ALD 

Writ of error not to be quaſhed till the 
| tranſcript returned and filed. 329 
© Variance in the mul cum in the record re- 
turned is not material. 8 347 
Writ of error brought by one defendant 
ſuperſedes execution. 405 
Error does not lie on denying a prohibi- 
tion upon a ſuggeſtion” 6545 
A writ of error of a judgment on a re- 
cogniſance quaſhed, becauſe it was in 
adjudiratione executionis judicii. 553 
Error does not lie on a judgment quod par- 
titio fiat, before final judgment. 610 
Where one of the defendants is outlawed, 
the writ is determined as to him, and 
the other may bring a writ of error 


without him. Vwmꝛm DOR 
Writ of error quaſhed for a variance in the 
ſtile of the court. ” "204: 


Death of the principal before a capias ſued 
out, not * for error by the bail, 
but ground for audita querela. 28 

Undue allowance of eſſoin, no error. 

An infant ſues by guardian; if there is 
no admittance upon record, it is error, 


— Table of the Principal Matters” 


£1 


| 


but judgment muſt not be arreſted: 
3 Taz 
Denial of imparlance not error, unleſs ir 
appear on the record, that the party wa 
intituled. : 8 285 
Miſdirecting the jury is not aſſignable for 
error. 47⁰ 
Want of time and place in aſſumpſtt is error. 


Bios 7 | 5837 
Judgment of reſpondes ouſter, where : 
ought to be in chief, is not aſſignable 
for error by the defendant. 594 


Where one defendant is an infant, and ap- 


_ pears by attorney; a Jud 
againſt the defendants = pay 

as to them all. 600 
Proceedings on writs of error to Cheftr. 


3 5 | 592 
On reverſal of a judgment in W 


for a defendant on a verdict, the parliaa. 


ment ſhall give the new judgment. 10 
Judgment for a defendant on a demurrer 
reverſed in the Exchequer chamber, the 
new judgment ſhall be given in B. R. ibid. 
If GE will aid error in proceſs, 
where the defendant demurs upon the 


” 
4 


ptoceſe * 


Diſcontinuance, where the proceeding on a 
writ of error coram vobis is not entred 
upon the ſame roll with the former writ 
Of error. oa I51 


Judgment for an avowant for more rent 
than can be due muſt be reverſed for the 
whole. | 250 


The record is removed from Treland by a 
writ of error. 5 427 
A certiorari granted after a return of no 
original, without notice. 695 
See Abatement, Amendment, Avow!» 
Bail, Certiozari, Commitment, 
Eſcape, Execution, Jnferio! 
courts, Dutlawyy, Pyohibition, 
Recovery, Gerdick. 


Eſcape. _ 


A babeas corpus cannot be pleaded to an 


eſcape that happened long before the re 
1 of it. Fe —— = 
[ſcape is not purged by receiv! 
| ES of - defendant after — - 
; Incict- 


©, — 


111 


— 


Indictment againſt a gaoler for the eſcape 
of a traitor ought to ſhew that he was 
committed for treaſon. Page 424 
Error in the commitment vill not excuſe 
bthe gaoler for an eſca ibid. 


A ſheriff is chargeable criminally, though |- 


not capitally, for eſcapes ſuffered by the 
gaoler of priſoners committed to the 
ſheriff. ONS 101d. 
Eſcape of a criminal that is pardoned is 
puniſnable. e 
The ſheriff may juſtify an eſcape by the 
plaintiff's order. . 


It is no plea for a gaoler, that traitors broke 


the priſon againſt his will. 651 
A committitur upon the roll is good evi- 

dence in eſcape, without an entry in the 

marſhal's book. 70g 
See Averment, Commitment, Execu⸗ 
tozs, Pꝛiſons, Traverſe. 


Eſſoin. 


Cannot be caſt by a corporation aggregate. 
1 5 1 tas 109 
Undue allowance of it, not error. ibid. 
Caſt and not adjourned, a nonſuit. ibid. 
judgment final on quaſhing an eſſoin. 80 


That an attorney is entred of record, good 


challenge to an eſſoin. 
See Ctto2, 


. Eftates. 


Officer at will may ſurrender to the King, 
and the will is not determinable by the 
officer. | V'. 
A new created freehold may be granted in 
futuro, | = 2 
Feoffment to the uſe of A. and 


ibid. 


| 23 
his heirs, 
and for default of iſſue, Sc. gives an 
eltate-tail, 18 101 
. Limitation to A. for life, remainder to B. 
| for ninety-nine years, remainder to the 

heirs of the body of A. this is an eſtate- 
tail executed, and the wife ſhall be en- 
dowed. | 


327 
Se Covenant, Deviſe, Diſcontinu: | 


Oiftrtbiition, 


ance of eſtate 
leading. 


Fines, Leaſes, 


contained in the F1 KST VO 


LU ME. 


Eſtoppel. 

Where an heir in tail is returned heir in 
fee and warned, after the award of exe- 
cution he connot give the intail in evi- 
dence on an ejectment. Page 590 
If plene adminiſtravit may be given in evi- 
dence on a ſcire fieri inquiry. 589, 591 
If giving judgment by detault by an exe- 
cutor is a confeſſion of aſſets. 589, 591 


5 Where a [eaſe before purchaſe will enure 


by eſtoppel. ; 729 
See Name and miſnomer, Pleading, 
Paſvilege, Return of wits, Ales. 


Ettreats. Sce Records. 


Evidence. 
Compariſon of hands not evidence in a ca- 
pital caſe. 40 
Confeſſion of the under-ſheriff evidence 
againſt the ſheriff, 190 
Depoſitions taken by commiſſioners of 
bankrupts cannot be uſed at a trial. 220 
Commiſſioners of appeals from the com- 
miſſioners of exciſe ought not to pro- 
ceed on the former depoſitions, unleſs 
the witneſſes are dead, &c. 222 
In an action of falſe impriſonment againſt 
the officers of the college of phyſicians 
the court will not make a rule for the 
plaintiff to inſpect their books. + 253 
An anſwer in Chancery is evidence of a 
deed againſt all that claim under that 
perſon, and reputation of claiming ſo is 
ſufficient to put a party upon ſhewing 
another title, | | 311 
Infancy is not evidence on nen , fattum, 
but coverture is. | 31 
Where a perſon claims an intereſt again 
a pariſh, he ſhall not have a rule to in- 
ſpect their books. 397. 
A warrant upon a writ is evidence of the 
writ on behalf of the party arreſted. 
. „5 
Motion for a rule to produce the re 
houſe books denied. 705 


Information of a perſon ſince dead may be 


read on an indictment of felony, but 
not for miſdemeanor. : 


91 


„ 


5 730 
Proof of a will cannot be made | 
man by confeſſion of his own witneſs. 


ibid. 


A verdict may be evidence for a third per- 

ſon who claims a remainder by the ſame 
„ eo. 5 c ibid. 
What a witneſs ſwore at a former trial is 


evidence after his death. ibid. 


Property of the ſoil is evidence on the ge- 
neral iſſue, but not a particular right in 
another's ſail. 732 

If a ſpecial right 7 be given in evidence 

on the general iſſue in an action on the 
caſe. | ibid. 

Where a writing may be proved againſt a 

man by the confeſſion of his own wit- 
- © nels. 5 724, 732 

A ſhop- book kept by a ſervant that is dead 

is evidence of the delivery of goods. 732 
A ſhop- book is not good evidence alone, 
unleſs for a ſtranger. 733, 745 
In treſpaſs brought againſt the ſheriff for 

goods taken on a fieri facias, brought 
by a plaintiff in a former execution, the 

ſheriff muſt prove the judgment. 733 
Examination in Chancery proved by the 
examine. „ 094 

An old ſurvey taken by the proprietor of 

both manors, evidence of the 1 
In riens per deſcent the heir gives an extent 

in evidence, he muſt prove a copy of 


the bond to the King. ibid. 
Depoſitions in Chancery are evidence af- 
ter the bill is diſmiſſed. 735 
A ſteward's draught of an admittance is 
evidence. | ibid. 
Confeſſion of a pawnbroker's ſervant is evi- 
dence againſt his maſter. 738 | 


A rule of court is proved as an original 


writing. | | 745 
See Barretry, Copy, Extozſion, 
Pleading, JNohibition, Trial, 


artance, Ales, Mills, Uitneſs, 


Excommunicatton. 


A writ of excommunicato capiendo, expreſ- 
ſing the cauſe disjunctively, quaſhed in 
B. R. 619 


Table uf the Principal Matters 
Writing of a dead perſon, evidence. Page In a plea of excommunication che cauſ 


againſt a 


muſt be ſhewn, and it muſt conclude 
quouſque, &c. | 


Execution. 


| Page 70t 


tion cannot be ſued againſt four. 2 
After the death of one of the defendant; 
execution may be ſued againſt the ref 
without a ſcire facias. 245 
A writ of error abates by death of one or 
the plaintiffs, execution cannot be taken 
out without a ſuggeſtion of this. big. 
Two writs of fieri ſacias are delivered to 
the ſheriff the ſame day, he muſt exe- 
cute the former firſt, or an action will 


fuſed to take a warrant, Sc. 252 
If the ſheriff ſell goods under the eri fa. 
cias that was laſt delivered, the property 
is bound, and he cannot ſeiſe them un- 
der the former writ. | ibid, 
A feri facias cannot be executed, after 
the defendant becomes bankrupt. iid. 
Fieri facias not returned over-reached by 
an extent, | | ibid. 
What executions lie for the King. 30) 
On an elegit the ſheriff may Three the 
3 to the plaintiff, but not on 2 


eri facias. 0 
Execution of a judgment in Jreland af. 
firmed in England. 47 
Where a perſon is put in poſſeſſion by la- 
bere facias poſſeſhonem, &c. and that 15 


avoided immediately by a new force, he 
ſhall have a new execution. 482 
Execution of a capital ſentence in B. R. 
after a term intervening cannot be exe- 
cuted without bringing the priſoner to 
the bar. | 482 
Goods taken upon a levari out of the hun- 
dred court cannot be delivered to the 
laintiff, 574 
Where 8 ſheriff. returns the _— ow 
more than a moiety upon an eleg!, 
execution is void, pd pre plain ſhall 


have a ſcire facias for a new — 


Judgment againſt five defendants, execy. 


lie againſt him, unleſs the plaintiff re. 


Seins 


J 


In 


— 


contained in the F 


IKS T VOLUME. 


the | $in a houſe on a 
the 3 of the whole is 
good. =, Page 795 
Sec Bankrupts, Commitment, Con⸗ 
viſtions, Erroz, Evidence, 
Frauds, Jnferio2 courts, Joint⸗ 
tenants, Dutlawzy, Trover. 


Selling part of 
feri facias in 


Exetutozs and adminiſtrats2s, 
Plene adminiſtravit pleaded to a ſcire facias 


upon a judgment, il upon ſpecial de- 


murrer. 23, 4 
Debt by an executor for an eſcape mult be 
in the detineh. "0 36 
Executor may have caſe againſt a ſheriff 
for a falſe return of a eri facias in the 
life-time of the teſtator. 
An executor pleads judgments, the plain- 


tiff may reply to as many of them as he 


* pleales. - | ” 263 
On judgment againſt an adminiſtrator du- 
rante minori aetate a ſcire facias lies a- 
gainſt the executor, Sc. when of Agee 
| | 205, 
Plea in abatement that he is adminiſtrator! 
durante minori aetate, muſt aver that he 
continues ſo. „ - 
Executors not compellable in the eccleſi- 
aſtical court to make diſtribution. 8 = 

; 398 
An inſolvent executor is not compellable 
to give ſecurity in the eccleſiaſtical * 
303 
An executor brings an action for money 
received to his uſe, being a debt owing 
to the teſtator and received by the de- 
fendant; if he is nonſuit, Sc. he ſhall 
bm rr PD nfemul 8 
ion upon an infimul computaſſe 

with himſelf, Fs is liable to coſts. ibid. 
Judgment againſt an adminiſtrator as aſ- 
ſignee in covenant for not repairing. 554 

In an ation upon promiſe by an admini- 
ſtrator, who has taken out adminiſtration 
1n a peculiar, it is a good plea, that the 
defendant was reſident in another dio- 
ceſe at the time of the death of the in- 
teſtate. 362 


The ſheriff may return a devaſtavit upon a 


feri facias, without a ſcire fieri inquiry. | 
| 85 mw 


3 


40| right of the teſtator. 
See 5 


If plene adminiſtravit may be given in evi- 
dence on a ſcire feri inquiry. Page 589 

| | "SI 1 

con- 


* judgment by default is a 
LE 


ſſion of aſſets. 589, 591 
Payments by an executor de ſon tort good. 
23 66 
Executor pleads a judgment, the plaintiff 
replies fraud, the fraud muſt be tra- 
verſed. | 


Pleading two judgments admits afſets above 
one. 679 
Debt in the debet and detinet by an executor 
for an eſcape in the time of the teſtator, 
ill after verdict. 698 
If an executor may maintain i»/imul compu- 
taſſet in his own right on an account in 


33 

ſtom, Ocvile, Diſtribution, Ec- 
cleſiaſtical perſons, Eftoppel, 
Extinguiſhment, Journeys ac- 


counts vile ohlbition. 
rade ve, Bod 


Expoſition of woꝛds and ſentences. 


Pleading of notice given to T. J. will be 
intended of the ſame T. F. that was 
named before, otherwiſe of cuidam T. J. 


11 
Didem invent. in treſpaſs, refers to the vill 
and not to the cloſe. 122 
Adtunc in the award of releaſes ſhall refer 
to the time, and not to the performance 
of the other parts of the award, which 
may be void. 124 
Ante tertiam horam, without ſaying poſt me- 

ridiem, bad pleading, but made good b 
pleading over. | 1 
Words tending to enlargement ſhall not be 
conſtrued a reſtraint of a former clauſe. 

2 

Fuxta tenorem ſequentem, ſufficient in an 15 
dictment for a libel, otherwiſe of ad ef- 
feftum” ſequentem. 415 
Adtunc et ibidem refers to the laſt time and 
lace. 576 

Cr, 


Sec Murder, Releaſes, Nemainde 


Ex⸗ 


678 Þ 


1 5 
# 


5 8 . 


— 


3 


Extinguichment. 


Where things extinguiſhed as between the 
parties ſhall have exiſtence with reſpect 

to others. Page 520 
Relation will make a nullity between the 
parties, but not as to ſtrangers. 521 
Obligee makes the obligor executor during 
the minority of another executor, it 18 
no ſuſpenſion. | 605 
See Baron and feme, Charge. 


Extozſion. 


In taking money for the uſe of ſtalls in a 
market. | 149 
Indictment of extorſion in taking 20 s. 
will be maintained by evidence of ta- 
king 15. | „ 
See MPllls. 


Faller of retoꝛd. 


| A Recogniſance with condition will not 
| vouch a recogniſance pleaded ſingle, 
on nul tiel record. 84 


Fairs and markets. 


If the owner of a market leaves ſufficient 
room for the market people, he may 
erect ſtalls, and let them upon his own 


terms ; but if he does not leave ſuffictent F | 
Of the goods of the inteſtate will not lie 


room, it will be extorſion. 149 
See Ozant of the King. 
Father. 

Obliged at common law to provide for his 

children. | | 41 


Juſtices cannot order a maintenance for a 
child to be paid by the father, without 
adjudging that the child is poor, or 
likely to become chargeable. 699 


Fees. See Commitment, Eccleſt- 
* aſtical perſons, Extoꝛſion, Li⸗ 
mitation, Pziſons, Pzohibitions, 


1 


A T, able of the Principal Matters 


Felony, 


Acceſſories to a new felony, guilty. P 
A fact amounting to felony is I ry 
able as a treſpals. 


See Evidence, Dutlawyp, 
F erry, See Toll, 


Fines, 


Remainder in tail limited to the iſſue, nc: 


barrable by the father's fine. 

A fine may be reverſed as to part of the 
land; but cannot be reverſed in too a; 
to one man, and ſtand good as to an- 
omer.” - | 179 

Nonclaim on a fine, no bar of deccipt to 
reverſe the fine. bi 


ibid. 
See Amendment, Ancient demeſic, 


| |  Rematider, Uſes, 


Foꝛcible entry, 


On indictment of forcible entry, execution 
may be hindred by traverſing the force, 


or by pleading poſſeſſion of three years. 


OO, 440 

How re-reſtitution ſhall be granted after 
reſtitution on a conviction of forcible 
entry. 483 
Inquiſition of forcible entry quaſhed, for 
not directly charging a diſſeiſin, c. 610 


Fozeign attachment. 


on a plaint againſt the ordinary. 56 
Foreign attachment evidence on 2 «/- 
ump/it. 3 180 
The garniſhee in foreign attachment may 
lead, that the cauſe did not ariſe with. 

in the juriſdition. 47 
Attachment of money awarded, not exe- 
cuted till after the day of payment, 1 
no plea to an action upon the ſubmiſſion 
bond. | 630 
On evidence of foreign attachment on en 
aſſumpſit, the defendant muſt ſhew that 
the plaintiff was indebted, _ 71 


712 


| 3 | Attach- 


— 


contained in the F 


ES 


— 


Auachment cannot be made after an ori- | 
Page 727 


ginal filed,  . Page 72 
Teſte of an original before it iſſued, will 
not avoid an attachment. ibi 
| ' Foxgery. 

To the party's own detriment only, is not 
criminal. 17 

Forgery at common law, without 
meat to the party. 


detri- 


Fozmedon. 


Does not lie, after the demandant has en- 
tred. | 431 
Formedon in deſcender lies. only where en- 
try is barred, | ibid. 


Franchiſe, See London, 


Fraud, and ſtatute of frauds. | 


If a promiſe to ſee him paid, be an under- 


taking for the debt of another within 


the ſtatute of frauds. 224 
Aſſignment of a tradeſman's goods as a 
ſecurity for money borrowed to buy 

thoſe goods; where it ſhall be valid, 


though the grow remain in the tradeſ | 
WWW 


man's poſſe 6 
A promiſe to pay money upon marriage, is 

not within the ſtatute of frauds. 3 16 
Leaving 


HT” 725 
See Aſſumpſit, Witnels, 


Freemen See Copo 
franchiſement, 


4 


iſenfers, Lon- 
don, Dandamus, ", 


„ 


*T 

| full coſts in an action for hunting in an- 
| other's om notwithſtanding his be- 
Jing qualified by an eſtate. age 150 
530 
737 
Fam and ſubſtance, See Averment, | 

_ Convidtions. + 


a 


Same. . 
HE ſtatute 4 & 5 Will. & Mar. c. 23. 
makes an inferior tradeſman liable to 


Killing rabbits" in a private warren, not 
5 finable 3 jaſtices. 152 
ame is the property of the perſon in 
whoſe ground it is hunted and killed, 
but if it is ſtarted in one man's ground 
and killed in another's, it is the pro- 
perty of the hunter. | 251 
I game is ſtarted in a foreſt or warren, and 
killed in another's ſoil; the property is 
not altered. ibid. 


Gaming. 


Statute of gaming may be pleaded by the 
| — a bil of exchange oh. Sr 
to the plaintiff who was the winner. 87 
The ſtatute of gaming may be pleaded in 
avoidance of a debt that js under the 
1 | 452 


Saols. See Pꝛiſons. 


goods taken in execution to be 
fold by the defendant, not fraudulent. | 


zattans, Dil. 


: | 9K 


_ 4. mitatians Meant 
*. | n n » 
Traverſe. 295 ” 


- Grant of the King, 


The King may grant an office in reverſion 
| from the death ſurrender or forfeiture of 
a grantee during pleaſure. 49 
A miſtake in law in the words of the King 
| ſhall not avoid his grant. 0 
A grant of an office from death, ſurrender 
of forfeiture, ſhall not commence from 
any other determination. 51, 52 
An advowlſon in groſs granted by the King 
as appendantwill not pals. 29 
What falſe recitals in the King's grant will 


avoid it. 298, 302 


Recital of a party's claim in the King's 
grant does not neceſſarily imply a law- 
F dai | 


Where 


claim. 
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Heir. See Eſtoppel, Evidence, Plead- 


What things may be heir-looms. 


4 
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Where the King's intention to grant * | 


pears, it ſhall 'be good, though it t 
contained in a confirmation of a void 
ant. | Page 300 


E ck. 5 1 
Grants, 


2 Timber growing may be ſold by parol. 182 
See Name and miſnomer, Officer. 


Guardian ſocage, or copyhold guardian, 
ay bring tefoaks make leaſes, &c. in 


0 4 


his own name. 131 


See Copyhold. | 


- + Habeas copus. 
A Prayer on the habeas corpus act muſt 


be entred in the court where the of- 
fenſe is triable. | 61 


or gaoler, ill. 586 
A habeas e ought to be delivered to 


++ upon a writ, and not to the gaoler. 587 


A Table if the Principal Matters © 


| A — fair may be erected in duchy land 
by grant under the great ſeal. 341 


-  Homine repleglando. 


A man in cuſtody on a capias in witherun 
cannot be bailed on a habeas corpus, til 
the return of the writ, and plea of an 
cepit. | bn; 
On an elongat. returned the defendant 

comes in and pleads non cepit, he ſhall 

not put in bail. 614 
Condition of the recogniſance of bail in 


- bomine r audo. 616 
The plaintiff is demandable at the return 
of the wit bernam. 5 617 

| Do 5 . Ti 
Earldom, what? 12, Ee. 
Barons firſt created by patent by Richard ll. 
ns N | 15 ibi. 
General creation of an earl makes him an 
earl of England. | 13 
Claim of pecrage by petition. 16 


Direction of a habeas corpus to the ſheriff | 


5 
f 


Precedency in peerage, not grantable by 
patent. | Des ibid, 

See Anights. : * 

Poſpitals., _ 

Of the ſame nature with a college. 6 


an aſſiſe. 


the ſherift, where the party is in cuſtody | If the maſter of an hoſpital may maintain 


A priſoner may be bailed upon a habeas FJ Ailitoꝛs. | 


corpus, while the return is under conſi- 
deration. 603 


Habeas corpus granted on readi g a letter. i 
| 673] 


For one in cuſtody on a ne exeat regno. 696 
See C[cape, Þomine replegiando, * 


Þarbours, See Toll. 


ing, Return of wits, 
7 728 
Highways, see Ways, = 


Þue and cry. See Damages. 
Hunting. $ee Game. 


8 — PROS * 


Imparlance. 


| A Defendant coming in upon a recog- 

| niſance or attachment ſhall have an 

imparlance to an information, o : 
upon a ll. | 706 
See Ertoz, Oyer, Pzivilege, Tender. 


ntendment. 


| Implication. See Gzant of the King, 


Jndſ&ments, 


Jmpziſon- | 
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Stopping adoor isno impriſonment, if there 
is another way to get out. Page 739 


| 


Angnclolures. 
Proceedings upon 


* 


- Indiments and inquiſitions. 
Cannot be made good by implication. 2 
For words ſpoken of a juſtice of peace, 

quaſhed. 


be pro corpore comitatus, like the preſent- 
ment of a grand jury. 


| 215 
Inquiſition of a riot may be taken after the | 


month mentioned in the ſtatute, - ibid. 


An indictment without addition is not void. | 
| 345 
An indictment does not lie, for ſelling | 


goods as a pedlar without licence, be- 


- Impzſſonment. | 


a noZanter againſt the | 
adjacent towns for throwing down 1 | 
| „ > MI | 


Jndebitatus afſumpſit, see aum 
ſit, De br 


| 7 $&T} 
Inquiſition taken before juſtices need not 


could take lt. 


. Page 638 
Indictment for takm * in pecunits nu- 
meratis. „„ 1, 4" COOL 


| A fact amounting to a felony ony; is not in- 
See Traveſe, Trelpals, Marrants. | chal Cos 782 


Expoſition. Extozſſon, Latin. 
Libels, Maſter and "ſervant, 
urder, Molle proſequi, *Nu- 


Treaſon. _ 2 
Antant. 


115 not bound by deſcent of a warranty. 35 
Debt will not lie againſt him for a * 


hold fine. | 
If an infant is liable to repay money lent 
him to buy neceſſaries, and which was 
applied accordingly. 3" 944 
An infant pays goods, and after he is of 
age promiſes to pay for them, general 
indebitatus aſſumpfit lies. 

See Appeal, 
dence., Ales, Marranty. 


Anterio; courts. 


cauſe of the penalty in the ſtatute. 347 The conſideration of the afſumpfit muſt be 


Nonperformance of a promiſe is not in- 


_ dittable. | 266] 


Indictment for felling bread not having 
debitum pondus is too general. 442 
For exerciſing the trade of a felt- maker, 
Sc. not to b 


Information for falſly indorſing exchequer 


bills as if, Sc. muſt ſhew what was in- 


onde, CLI of 527 
Omiſſion of adtunc et ibidem jurat. in the | 


dorſed. | 
caption of an indictment allowed. 548 


Omillion of juratorum et oneratorum in the | 
710 


caption, and held well. 
An indictment quaſhed, becauſe naming 
the defendant by two Chriſtian names. 


Indictment quaſhed, becauſe the finding | * PET OY 
| Miſdemeanors in inferior courts are pun- 


vas, ſeparalia indictamenta ſunt vera. 592 
Where there are ſeveral commiſſions, and 
each has authority; it ought to appear, 


at which of them an indictment, Sc. 


court, but the promiſe need not. 211 
In a ſcire facias on a judgment of an infe- 
rior court, removed by certiorari, the 
; Fe muſt pray execution within the 


Juſtification by proceſs of an inferior court 
is not avoided by replication that the 


diction. Sag 230 
No prohibition to an inferior court for pro- 
ceeding in a cauſe ariſing out of their 
zuriſcicl | 
pleaded. .. 
nonſuit; the remedy is by 
tione judicii, and not by mandamus. 348 


iſhable in B. R. 356 
Limitation, Gerdiſt. 


. Jngrofling, 


ankrupts, Erroz, 227 


laid within the juriſdiction of an inferior 
uaſhed upon motion. 513 | , limits, otherwiſe on a writ of error. 216 
cauſe of action aroſe out of the juriſ- 
on, till that matter has been 

8 


An inferior court refuſes to give coſts of a 
writ de execu- 


See Coſts, Judgments, Jurisdicklon, 


ance, Perjury, Riots, Schools, 2 
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Table of the Principal Matters 


1 


2 — 


Ingrolling. ses Certainity. 


Injuria ſua p2opzia. See Traverſe, | 


Innuendo. See Perſuty. 
Jnquiſition, See Indickments. 


Inrolment. 


Of a deed averred to be of a particular day 
within the term. Page 371 


* 
- 


Jiſurance. 


Where the property of a ſhip is evicted by | 


law, there is no remedy on the inſurance. 


. 125 bet 724, 732 


Intendment. 


Indictments cannot be made good by im- ö 


plication. 


25 
Cuſtom to elect a conſtable for , ſhall | | 
pe r Surrender of a copy hold to the uſe of 4 


be intended for the next year. 


70 
Dedit in pleading implies livery, but telit | 


per chartam takes off that intendment. 


1 | 193 
uod permitte?, to pull down edifices ad- 


joining to the demandant's houſes, they 
| ſhall be intended in the ſame ville. 276 


All things ſhall 'be intended to make a 


grant good upon oyer. 299 
A man is bound to make a ſufficient con- 


veyance; if he ſhews a good convey- | 


ance, it ſhall not be intended, that other 
parties had intereſt. 402 
A writ ſued out ſhall be intended to be re- 


turned, 4.5 +. 35 
See Attozney, Award, Ciiſfom, DL. 
__- ftrels, Expoſition, Powers, Re- 
turn of wits, Uenue, Uerdit, 


Jofning in afton. | 
Action on the cuſtom againſt a carrier and 
trover cannot be joincd, 58 


4 


| Church-wardens may join in adlion for x 
| falſe return of a mandamus to ſwear them, 


1 5 
See Baron and keme. 


ö Tenants in common of a reverſion and rent 


Parco fracto and reſcous joined. Page 8 ? 


A number of perſons, who join in proſe- 
cuting a mandamus to regiſter the certifi. - 


cate of a diſſenting meeting- houſe, may 
join in action for a falſe return. 12 


Two are jointly ſued in the ſpiritual court 
for tithes, or for defamation, they may 


join in attachment upon the prohibition. 
ibid. 


Jointenants and tenants in tommon. 
A levari facias againſt a tenant in common 


will juſtify the taking the cattle of his 
companion, if the title is not found. 308 
Where the poſſeſſion of one tenant in com- 
mon ſhall be the poſſeſſion of the other. 
312 

may join in debt for the rent, or ſever 
for their moieties, &c. 341 
A joint grant in a deed 1s not ſevered by 
the words - [equally to be divided, G. 

_ afterwards, 423 


and B. equally to be divided, &c. makes 


they are tenants in common of the tree. 


737 


One tenant in common of a tree cuts it, 
the other may have an action for the da- 
ibid, 


chants, Partition, Quare in- 
Jointure. See Covenant, Dower. 
Journals. See Parliament. 


Journeys accounts. 


Thirty days the time limited for a writ by 
Journeys acccunts, 254 


the next executor (where the cxccutor- 


ſhip is not determined by condition 


lid. 


a tenancy in common. „ 
| A tree ſpreads its root into another's ſoll, 


mage. | 
See Avowpy, Deviſe, Leaſes, Per⸗ 


A temporary executor brings an action. 


broken) 


# 


8 
Ft) ; 
— 
— 


* — 


contained in the FIRST - 


OL UME. 


broken) may have a writ by journeys ar- 
counts, or a ſcire facias upon a judgment. 


| Page 284. 

Journeys accounts can only be brought by a 
plaintiff in the firſt writ. 432 
Only lies where the firſt writ is returned. 


433 
Jrelany, See Erroz. 


RE 

Forfeited by tenant for life are a charge 

upon the inheritance. 308 
See General iſſue. 


Judgments. * | 


Their proper ſtile and form neceſſary. 
15 1 


A diſmiſſion no judgment. 17 


judgment final on quaſhing an eſſoin. 80 


Judgment of a hundred court may be 
pleaded by taliter proceſſum fuit. ibid. 
In treſpaſs, the defendant juſtified by vir- 
tue of an outlawry againſt the plaintiff 
and an ill writ of levari, after verdict 
on an immaterial iſfue for the plaintiff 
judgment was given on the confeſſion, 
and a writ of inquiry awarded. 90 
A plea in abatement concludes in abate- 
ment, to the juriſdiction, and in bar; 
judgment ſhall be given as upon a plea 
in abatement. | 128 
Judgment for corporal puniſhment cannot 
be pronounced againft a man 1n his ab- 
fence. 267 
After not guilty pleaded, the court will 
not let 5 enter judgment on a 


relidla verificatione ſigned by the defen- 


dant's attorney, unleſs he acknowledge 
it in the maſter's preſence. 3 
A diſtringas is returnable within four days 
of the end of the term, there is no need 
of a four day rule in the crown- office. 
„ 1 446 
Courſe of the court where the judges are 
equally divided. 4595 
Judgment may be regularly ſigned after 
the defendant's death. = 695 
Judgment of reſpondes ouſter given on a 


failer of record. 550 
See Amendment, Diſcontinuance, 


Ertrag, Elloins, — 


Name and iron, Dyer, þ 
Parliament Nan Qus 
——ů Recozds, reaſon, 


* Jurisdition and judges. 
Miſdemeanors extrajudicial tending to op- 
Preſſion, corrigible in B. R. Page 6 


Judges of record are not liable to actions 


or indictments for their proceedings. 468 
Where judicial power is 8 they may 
examine upon oath. 472 
Court of equity of a county palatine cannot 
grant an injunction where one of the 
defendants lives out of the juriſdiction. 
698 


See Authozity, Certiozarf, Eccleſi- 


aſtical perſons, Jnferto2 courts, 
Judgments, London, Miſi pai- 
Us, Phyſictans, Traverſe, Mills. 


Jurozs, See Trial, Gerdick. 


Juſtices of peace. 
Order ſigned ſeparately by two juſtices not 
preſent together, naught. _ 55 
May dire& a warrant to arreſt, to a man 
not an officer. ” ; «200 . 
Where two juſtices have power to do an 
act, the ſeſſions may do it, unleſs where 
an appeal is directed. 426 
Appeals from orders of juſtices may be ad- 
Journed to another ſeſſions. 481 
Attachment not granted for diſobedience 
to an old order confirmed in B. R. 676 


See Baſtardy, Commitm 3 
rn 


45 Julklfication. See Damages, Jufe- 


rio2 courts, Malm, Replevin, 
Return of Wirits, Traverſe, 
Treſpaſs, CUrit., 


II 
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| Knights. | 
1 is only conferable by the 
ing. | 504 
See Name. 1 8 
9L Latin. 
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7 frm praceum, Angie perry. Page 4 


Recuffit for reſcuſſit. 38 
There can be no Anglice in a writ of right. 


277 


An indictment for words ſpoken againſt 
magiſtrates quaſhed for the word magi- 
8 | 609 

See Certainty, 


Leaſes. 


VUnderleaſe for the whole term amounts to 


of the Principal Matters © 
JI Tndiftivent for a libet againſt 2 
known. | 

See Expolitian, 


Limitation of afions, 
demand for attornies fees. 


otherwiſe on nan afſump/it. 

An adminiſtrator brings FT —.— 
which the ſtatute of limitations i 
and he dies; the next adminiſtrator i; 
barred. 4 


5 28 
1 The ſtatute of limitations ſhall age. 
taken by conſtruction, to bar a man & - 


an aſſignment. 9 bis entry, unleſs the poſſeſſion be found. 
Livery not neceſſary in a leaſe made 5 i : gp 219 
virtue of a power. 166 | A latitat bearing teſte within the time, pre- 


Leſſee for years may ſurrender to a rever- 


ſioner for years who has a ſhorter. term. In what caſes a conditional promiſe will te. 


vents the ſtatute of limitations. 383 


402] Vive a contract againic the ſtatute of li 


pleaded as a joint leaſe. | 404 
Leſſor cannot cut trees, unleſs they are 

excepted in the demiſe. 4 
Determination of a leaſe at will, &c. 707 
Leaſe before purchaſe, where it will enure 

by eſtoppel. 729 
Leſſee makes an underleaſe to commence 


from his death. 737 
Pleading, 


Leaſe by tenants in common cannot 2 


See Date, Ejecment, 
d js Powers, raverſe. 


1* i | Leet. 
The ſteward may fine a man preſent, re- 


fuſing to take the oath of conſtable. 70 
Cuttom mult be alledged, to diſtrein for a 


fine in a leet. 71 
Preſcription muſt be laid, for chuſing 
conſtable in a particular method. 94 
See Traverſe. 14 5 75 
A. bbels. T 
Indictment for publiſhing a libel contained 


in a petition to parhament, or in an af- 
fidavit. 


3 1 
Writing makes the libel. OE bn" 
Copy of a libel lawfully made is not a 

np 417 


mitations. 389, 422 
An afſump/it nat revived againſt the ſtatute 

by a conditional promiſe. 541 
Acknowledgment of a debt not ſufficient 
to avoid the ſtatute of limitations, though 


it is evidence of a promiſe. 422 


A debt may be preſerved from the ſtatute 
of limitations by a clauſum fregit r. 
turnable in the Common Pleas. + 434 
When an action is brought within the 

time of the ſtatute of limitations, and 

abates; a ſecond action muſt be brought 
within a reaſonable time. -  thid. 
The .continuances of a writ muſt be ſet 
forth in replying to a plea of the ſtz- 
tute of limitations. 435 
A clauſum fregit in another county vill not 

avoid the ſtatute of limitations, other- 
wiſe of a plaint in an inferior court re- 


moved by Habeas corpus. 553 
The ſtatute of limitations is no bar to 


ejectment on a mortgage, where the in- 
tereſt has been paid. 749 


see Ejetment, Journeys accounts, 


Pleading, Pꝛohibition. 
Livery. See Leaſes. 


Page 486 


The ſtatute of limitations is a bar to 2 


Statute of limitations, evidence on ni! 45 


incurs, 


on of London with regard to —_— * 
| Neglecting to elect ſheriffs of London 2 


„ . AY 


1 freeman, ſhould be ad privi- 


8 contained 5 in ; the F IRS Ito OX U M E. 


— I 
2 
— — 


Loribon. 


rading duri apprenricefhip forfeirs the 
T OG in Landon. Page 383 


children. 


feits the franchiſe. 499 
In an action for the penalty of not 2 
ſheriff of London the reaſonableneſs of 


the excuſe may be controverted. 50 


By flat. 32 Hen. 8. c. 42. the company of 
'Carber-ſurgeohs in London mult have 


one warden a practiſing barber. 584 
Admitting 1 of other trades into the 

companies in. Landon, a late practice. 385 
See By-law. 


WIEN a maim may be juſtified by - Marriage. 
ſon aſſault. 177 | Of a ſiſter's baſtard daughter 
in the eccleſiaſtical -court, and no pro- | 


See Damages. 

Mandamus. 

In an action for a falſe return, it is not 
material whether the writ ought to have 
been granted. 126 

A number of perſons, who join in proſe- 
cuting a mandamus to regiſter the certi · 
ficate of a diſſenters meeting - houſe, may 
join in action for a falſe return. 127 

A peremptory mandamus is not to be 
granted upon a judgment for a falſe Wl 
turn in another court. "4" "OR 

Mandamus to t adminiſtration, does 
not lie, till 38 has applied for it 
in the ſpiritual court. 262 


legium, not ad locum et officium. 338 

In a return to a mandamus to elect, the cor- 
poration return a different conſtitution, 
_—_ muſt deny the conſtitution recited 
in the writ. * 

No mandamus lies to delegates, to wor 
allegations. - 

In return to a mandamus, that the 8 
ad: not taken the ment wi 


— : 
_ * 91 1 F 


year before M. a there he to 
be an averment, that he was not elected 
ſince. Page 559 


A mendanec may be Greed to members 
of a corporation by heir names of of- 


fice. 560 
A mandamus to elect and ſwear. 561 


Rejignavit is a good return to a mandamus, 


without ſhewing a deed, where a deed 


is requiſite. 564 
An action lies againſt particular perſon 

who procure a falſe return to be made in 

the-name of a corporation. ibid. 


Corporation miſnamed in a-mandam.s. ibid. 


See Cozpozations, Inkerioz courts, 
Joining in aon, Return 0 
Wits, Wills. | 


Mariners. See Abnuralty. 
Markets. See Fairg, 


hibition. 


See Aſumplit, Baron and tende. 
Frauds. | 


Pater and ſerdant. 
Ons will not lie for Wn 19 46 


If trover will lie for a Hegro. 4 
A man gives money to his ſervant to buy 
e and the ſervant 88 upon credit, 
aſter is Chargeable. 141235 

A promiſſory note of a ſervant will cha 

is maſter, if the money came to 
maſter's uk cough he was not intruſted 
to give ſuch note. + #hid. 


Maſter indictable for a nuſance done by his 


ſervant. 264 


The owner of a cart is liable for —— 
done by his ſervants. 789 
See Evidence, Murder. 


Memozandum. 
In what caſes amendable. 


_ Yerchants. 


324, 683 
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"The Principal Matters 


— 


take notice of without pleading them. 


Among joint merchants there is no ſur- 
vivorſhip between themſelves, but a re- 
medy againſt a third perſon will ſurvive. Mutual 


+ 340 
See Bills of exchange, Bills of la⸗ 


ding. | | 
- © Meſſenger, See Commitment, 
IN, © Sl 
. 5 
| Wilnomer.. See Name. 
- Bilpziſon, See Treaſon, 
Modus. See Tithes. 
Ponſirans de doit. See Outlawny. 
| Poxtgage, 


Covenant for farther aſſurance, does not 
oblige to releaſe the equity of redem 


tion. 


Sce Limitation of ations, x 


FP: 3% 
. 


£ - . 5 ö A. Murder. . 
The ſtatute of ſtabbing, 1 7a. 1. c. 8. does 


not extend to perſons preſent aiding and 


abetti 


ng: ECD 5 141] 
The words {not having then firſt ſtruck] 
in the ſtatute; of ſtabbing refer to the 


time of the mortal wound given. 142 
Where killing by him who did the firſt 
_* unlawful act is but manflaughter. 147 
Death occaſioned by throwing a ſtone over 
a wall to fright people, not murder. ibid. 
| Correcting a ſervant with a ſword is un- 
lawful, and juſtifies the ſervant's defen- 

ding himſelf, | 


| - 144 
If killing in the reſcue of a man unlawful- 
ly preſſed is murder. . ibid, 


% 


Page 14; 


See Appeal. 


„ 


Name and mitnomer. 


A [homer of the defendant may be 
pleaded after a full defenſe, but not 


| | 118 
If miſnomer of the defendant can be plead- 

ed by attorney, without a ſpecial war- 
rant, by leave of the court. 
Miſnomers not contrary to the warrant of 


| attorney may be pleaded by attorney. 


. | 118, 509 
Judgment againſt a corporation by a wrong 
| name is void. 119 


pleading a miſnomer. 249 


is void. V 
A grant to a man by a wrong name may 
be good, % conſtal de perſona, but the 
demonſtratio perſonae muſt appear upon 
the face of the grant. 304 


What foundation will ſupport a name by 


reputation. 301, 304 
Names of perſons not chriſtened are ſur- 
names only. 1 305 

| Miſnomer of the defendant pleaded by at- 
torney. : 509 
Plea of miſnomer by attorney may be te- 
| fuſed, but it is no cauſe of W 

i 


An jodicment uaſhed, becauſe naming 


| 2 562 
See Amendment, Copozations, Vat 


y 


The accuſative caſe repeated to the A 
| pupugit in an indie ment of murder, ill, 


Profunditatis totally through the body, un- 
| certain deſcription of a wound. ibid. 


Page 281 | percuſſit et dedit, if uncertain. ibid. 


pꝛomiles and covenants, Ce 


after a general appearance and defenſe. 


118, 509 


The putting in bail is the act of the bail, 
and does not eſtop the defendant from 


A grant to a knight by the name of eſquire 


the defendant by two chriſtian . | 


Negro, See Maſter and ſerdan.. 


— — 
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Nilt pꝛius. 


What things a judge of niſi prius may re- ; | 
cord. 


Page 717 

A plea i in abatement muſt be entred on the 

ni prius roll. 329 
dee amendment, Damages. 


Nottanter. See Jncloſures. 
Nolle p2oſeque. 


The clerk of the crown cannot enter a 


nolle pro 
leave of the attorney * 


See Retrarit, 
Non compos. 


721. 
See Qld and bold 
able. e 
Non eſt kackum. See Evidence, 

Nonſult. See Coſts, Effoing. | 


Nontenure. 


A tenant who comes to the land by act in 
law, and not by purchaſe, pending the 
writ, may plead nontenure. 229, 476 


Notes. See Bills of exchange, Ma. 
ſter and ſervant, Trober. * 


| 


| | | 
Notice. | 


Muſt be ſpecially averred of a man's being 
elected conſtable. 71 
A proviſo in a deed the manner 
of giving notice, the notice muſt be 
pleaded according to the proviſo. 421 
Cake does not lie for kee ing a fierce dog, 


Sc. without the defen ant's having no- 
tice. 608 
Caſe does not lie for miſchief done by an 
ox, Sc. at paſture, without notice of 
his miſchievous ibid. 


ity. . 
See Allignment, Baron and feme, 
Diſtreſs, Ertoz, 


Dudu Paitum, See aut 


ö 


| 


Nil habuſe(mtenementis See el 


on an indictment, without 


| 


| 


Nul ttel titan See killer 5 
ments, Records, | n 


Nuſante. 


Ho it ſhall be abated. | 
Recovery in a former action is a 2 1 
to an action for erecting the | 
ſance. 7 N70 
Indiftment for a nuſance in communi platea, 
ill. 608 _ 


Page 277 


Darkening the ftreet by a larger 2 7 5 


not a nuſance. 


See Certainty, Maſter and fervanr, 
e permittat. 


Dath, See Jurisdickion. 


Dificer. : 

AT: the will of the King cannot deter- 
mine the will. 51 
Office at will may be forfeited. 2 
An office not grantable by parol, ef] 7 


for life. 159 
Nomination of an officer by parol may be 
by cuſtom or ſtature, 163, 164 

Office of alderman may be reſigned with- 
out deed. 563 


Reſignation of an alderman by letter is te- 

vocable, before the place | is filled UP. 
ITY 

See Clerk of the peace, T. . 


Eſtates, Gant 
Oꝛdinarx. 


On a plaint him the inteſtate” 8 
mods e 56 
Cannot maintain an action in right of an 


inteſtate. 5 7 
See DChools, 
Outlaw. 
On error to reverſe outlawry for felony, a 


tire facias muſt be ſued againſt all the 


lords mediate and immediate, unleſs the 
| 9 M attorney 


ä 
_ A Talwiof the. Principal Matters 


attorney 
he has & ns Page 194 
On a Ieari facias de" Exitibus terrae upon 
an inquiſition on a capias utlagatum,: 
cattle of a ſtranger levant and couchant 
may be taken and ſold. 306 
Alienation before iſſue taken prevents the 
_ forfeiture on outlawry. 907% 
Leſſee of an outlawed perſon cannot main- 
tain treſpaſs, but muſt be relieved by 
monſtrans de droit. ibid. 
QOatlawry not to be ſet aſide on affidavit 
that the defendant was beyond ſea. 349 
Proceedings in outlawries in Cheſter by 
33 Hen. 8. c. 12. 592 
On a writ of error to reverſe an outlawry, 
bail may be put in at any time before 
the reverſal. 605 
See Etroz, Time, 
Oper. 
Of the condition of a recogniſance granted 
in a term ſubſequent to the declaration. 
SW HK FL 84 
On plea of another action Cepending in 
the ſame court, oyer may be prayed of 
the record. | 1 
On the defendant's not giving oyer the 
plainnff may ſign judgment as for want 
ple. | ibid. 
See Intendment. 


* 


Patteners. See Abowzy, Efekment, 
PHPartition. | 
Parco-fratto, Sce Aon, Traverſe, 
Pardon. 
HE King's power to pardon cannot 
1 be extinguiſhed. | 214 
IIl practice in a phyſician is diſcharged by 
a general pardon. | | 215 
Solicitation of chaſtity excepted out of an 
act of pardon under the words, adultery 
and other enormous crimes. 637 
An act of pardon, though it may be given 
in evide nce upon the general iſſue, is 


not to betaken notice of by the court in 
2 


eral confeſs a ſuggeſtion that 


| collateral caſes, unleſs the a& Wet 


If it be neceſſary to aver, that a mar * 
within the exceptions of a pardon. ibid. 


See Perjury, Pꝛetogative 
tee. Dtatutes, 


Parliament. 
Where the judicial power is placed. 1; 
Order of the houſe of lords, no Judgment 
of parliament,  _ bi 


Journals of parliament not records. %% 
Law of parliament determinable in B. B. 


. 5 18 

Prorogations firſt begun in the time of 
: Edward IV. 7 210 

Adjournments and prorogations of patli- 
Ments,- at ? | | 343 


See Plivilege, Statutes. 

Parſon, See Evidence, Prohibition. 
Partltlon. | 

Jointenants of an advowſon may make par- 


tition to preſent by turns. 536 
Coparceners of an advowſon may make 
partition by parol. 3 
See Exo, Marrantv. 
Payment. 
To what account a general payment may 
be applied. LY 287 


A man is receiving money, he counts part 
of it, and puts it in a bag; it is his 


and he ſhall bear the lo!s 


own property, 
of it. | | | 330 
Payment after the day, no diſcharge of 3 
bond at 'common law. 383 
| Payment to the treaſurer of a ſociety 1s 
payment to the ſociety. 506 
See Iffumpſit, Executo2s, Tender, 
Qerdit, 7 bs | 
Peerage, 
Averment of peerage. 14 
See Donours, | 


 Perjuty. 


IKS T V 


contained in the F 
. 
Cannot be committed in a point immate- 
rial to the iſſue. Page 257 
Perjury, where a man ſwears to his _— 


In perjury upon the ſtatute, diſability is a 
paart of the puniſhment; at common Jaw 
it is a conſequence, and pardonable. 741d. 
In an action upon the ſtatute for perjury 
the plaintiff muſt ſhew his damage, 
otherwiſe in — Sc. a 258 
Perjury in a point circumſtantially mate- 
N Tall Duniſhable. | ibid 
Ia an information for perjury the ſituation 
of a place is not ſufficiently averred, an 

' innuendo will not help it. 239 
Perjury committed in a cauſe of ſpiritual 
conuſance is puniſhable in the ſpiritual 


court. =” 
If perjury in the ſpiritual court is puniſh- 


able at common law. ibid. 


11 a plea either begins or concludes in bar, 


it is a plea in bar. Page 393, 694 
Petit ja. 2 de narratione, if 4 = 3 
A gift in ſatisfaction of the promiſes is a 
good bar in aſſump. 60 


. A gift in ſatisfaction is pleaded, the ac- 


ceptance in ſatisfaction is traverſable as 

well as the gift. N 61 

ccord, c. 1s pleadable to indebitatus 25 
0 


ſumpſt. 


4 


iſſue, not to be pleaded ſpecially. 393 


general iſſue, may be pleaded, becauſe 
it gives colour. En 
In caſe for a falſe return the defendant 
pleads that the return is true, ill be- 
cauſe amounting to the general iſſue. 125 
Payment may be pleaded to indebitatus af- 


Pbylicians. 


The college, or the preſident, may ſue for 
the penalty for practiſing without li- 
cence. 96k 153, 680 

Juriſdiction of the college. 466 

A graduate phyſician of Oxford cannot 
practice in London without licence of the 
college. 7 - ha 472 

See Certainty, Commitment, Par- 
don, Reco2ds, Traverſe, 


Pleading. 


d ad billam reſpondere debeat, is an ill con- 
cluſion in abatement, but proper to the 
juriſdiction. 5 10 64 

Where in replication to a plea in abate- 
ment the plaintiff may tender an iſſue, 
or conclude with an averment, at his 


election. 1 175 101 
The concluſion makes the plea, and not 
the introduction. rat 01 337 


In a replication to a plea in abatement, 
whic tenders an iſſue, the plaintiff may 
pray his debt and damages, and it is no 
diſcontinuance. | 339, 594 

Matter of bar introduced and concluded as 


ſumpſit, becauſe it admits, there was 


oncr cauſe of action. 817 
Plea of detainer for ſalvage in trover, bad 
on general demurrer. 51 895 


that admits there was once a cauſe of 
action. x; 217 
Want of giving colour is aided by a repli- 
cation, but not by a general demurrer. 
[34 £44 | Ex: +74 551 
A man pleads the general iſſue, and at is 
not entred; he may waive it, and plead 
ſpecially within four days, Sunday not 
reckon ed. 674 
Payment of part puis darreis cuntinuance 
may be pleaded in bar for part, but not 


in abatement. | 691 
Plea puis darrein continuance is a waiver of 
the former plea. 692 


Plea puis darrein continuance cannot be re 
ceived contrary to an implied admiſſion 


If plea puis darrein continyance can be 
pleaded after a demurrer. ibid. 
Departure, what? | 30 
Diſcloſing new matter in the replieation, tu 
fortify the declaration, is no departure. 
e 70 


in abatement is a plea in abatement. 593 


Per- 


Matter of fact intermixed with matter of 
law may be pleaded, though it might be 
evidence upon the general iſſue. 88 

Matter of law amounting to the general 


A matter that admits the cauſe of action, 
and avoids it, 3 amounting to the 
x 566 


Onerari non, a bad form in a plea in bar, 


in the former plea. | 266 
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3 745 of the Principal Matters 


Performance of an award pleaded general- | 


| 4 a ſpecial performance in the rejoin- 
der is a departure. Page 234 
A man cannot be driven to take iſſue on a 
matter that he confeſſes. 263 
Things immaterially alleged are not ad- 


mitted by a ment dedire. 299 
Admitting of a thing immaterial is no 


eftoppel. wm. 
Where the plea confeſſes the duty, and 


iſſue is joined upon an immaterial point, | 


and found for the plaintiff, he ſhall have 
judgment. ; 390 


New aſſignment extra viam in the ſame | 
- cloſe need not ſay al. quam in barra.| 


: | 91, 551 
Where in aſſigning the place of a treſpaſs 
in a replication it is neceſſary to ſay al. 
quam in barra. : 51 


5511 
Want of defenſe aided by general de- 


murrer. 282 
In guare impedit letters patent to a ſtranger 
may be pleaded without a profert in cu- 
ria. 296 
Letters patent inrolled in the ſame court 
may be pleaded without a prefert. 299 
A ſtranger to a deed may plead nan concgſſit, 
but not non eſt faktum. 9 
A party to a deed cannot aver the deli- 
very of it before the date. ibid. 
Plea of aſſignment over by aſſignee of a 
term ought to ſay poſt * Sc. 
but that fault may be aided by pleading 
over. 367 
Where deeds ought to be pleaded accord- | 
ing to their operation. | 40 
Omiſſion of prefert of an acquittance, Fi 
in ſubſtance. e 
A term ſhould not be pleaded in a bar by 
a general poſſeſſionatus. 707 
In replication of a clauſum fregit to a plea 
of the ſtatute of limitations, the conti- 
nuances muſt be ſhewn. | Ol 
Adminiſtrator durante minori aetate of an 
| executor ought to ſhew, that the execu- 
tor is under the of ſeventeen; bur 
the omiſſion is aided by pleading over. 
| 409 
In pleas and avowries, 1 
of particular eſtates muſt beſhewn. 334 
Promiſe to bring a ſoldier back in ten 


þ 


b-4 


replication that he did not die within f 
days, and good. . 
Heir or not is not iſſuable. 207 
Conviction of recuſancy pleaded. 


Award, Bargaln and ſale, Cer: 
. tafnty, Conditions, Copyholy, 
Deeds, Demurter, Executoys, 
Expoſition, Intendment. Judg: 
ments, Leaſes, Limitation, 
Merchants. Name and miſng: 
| mer, Nontenure, Notice, Nu: 


vilege, Reco2ds, Repleader, Re: 
plevin,Statutes, Tender, Eine 


Traverſe, Tr Uerdi 
Uſes, CUrit. —  * 5 
_ Pledges. | 
Precept in nature of a ſcire facias againſt 
the png =: 
The ſheri 


cannot take gage inſtead of 
pledges. | ibic. 
Bond to the ſheriff upon replevin, to make 
return, Ic. inſtead of pledges, good. ibid. 


Poo2. 

A father is obli 
vide for his children. 41 
An appealing ariſh is determined to be 
the laſt legal ſettlement, they are con- 
cluded. | 394» 425 


Children under ſeven years of age may be 
removed with the mother for nurture, 
but ought to be maintained atthecharge 
of their own pariſh. — 35 


A pariſh is diſcharged of a pauper upon an 
appeal, third — may {till ſend him 
ther. 


In an order for removing a poor perion 

there is no need to 3 that he is 
likely to become chargeable. — ibid. 
Places extraparochial are notobliged to re- 
ceive poor perſons by the ſtatute 43 — 

e. 2. 

Settlement of a poor child by its birth. 567 
An apprentice aſſigned gains a ſettlement 


days, plea that he died within ſix days, | 


with the ſecond maſter. 9 


e Abatement, Afumpſt Abermem 


lance, Dyer, Pꝛerogative, P. 


at common law to pro- 


Service for a year under ſeveral hinngs maß 
gain a ſettlement. 426 


513 


„ 


contained j in the Fiks T V | 


LDE. 


A conſtable may levy a poors rate on | 


goods in another pariſh. Page? 35 
See Baſtardy, F ather. 5M 
Powers. 
To make leaſes, and rules For their con-| 
ſtruction. | 20868 


Power to make leaſes in poſſeſſion or re- 
verſion, the party makes a leaſe in poſ- 
ſeſñon; he cannot make a leaſe in re- 
werſion of the ſame lands afterwards. a 69 


dies. Pape 16 
A ſtatute directing dhe turm ef  preſenrs- 
tion, does not bar the prerogative. ibid. 
See Prerogative. | | = 


Principal. See Arcetloyy, Deputy. 
Paiſon and pꝛiloners. 


debtors act, who is not intituled to it. 3 


Copyhold lands excepted out of a power of | 
leaſing by the word demeſnes. 270 
Where a man does an act, which can only. 
be good by virtue of an authority; it 
ſhall be intended in execution of his au- 
thority; eee if he has an — 22 


See Leaſes, 


The King's title to a e by office | 


may be controverted without traverſing 
the office. 201 
A party who claims the King's right, can- 
not waive a demurrer, as the King may. 
2 11 
All fines for offenſes belong: to the King. 
but may be granted. $ 146432 1 4] 
The King's wer to cpa cannot be ex- 
tingu be oy wi ibid. 
See Execution, Jolntenants, Par- 
dan, Peelentment, Kelxrvation, 
Taxes. 


© Preſeriptſon. 
A corporation may preſcribe by a gue 
ate in their borough. _ 386 


Occupiers cannot preſcribe for an interelt, 
as common, c. 
Se Cozpozations, Cuſtom, Lee, 

8 loltlon. | 


Preſentment. - 


A parſon is promoted to a biſhoprick, the 
ing ſhall preſent by prerogative. 24 

he prerogative to preſent to a benefice 
void * promotion 4s not * by a 


An officer cannot detain a priſoner for 1 


The Tee, f 6 priſon within the cs 
corpus act. 66 


Reſcuing a man committed for ſuſpicion of _ 


high treaſon, what offenſe ? thid. 
Rule to deliver poſſeſſion of the ag to 
the new ſheriff. 36 
Priſoners for debt may be kept ande; & 
ſheriff pleaſes, but not malefactors. ibid. 


of warden of the Fleet, to ſatisfy a judg- 
ment. 


233 
In what reſpects the ſheriff may have 4 
priſoner lawfully in ward after the 77 


turn of the writ. 


See Commitment, Eſcape, Habeas 


1 
Pulblege. 
F iling an original againſt a member of 
liament no breach of privilege. 18 
Is not allowable in actions qui tam. 27 


| Pleaded after a ſpecial imparlance, "98 | 


Pleaded in cuſtodia marreſcalli. ibid. 
| One in cuſtody of the marſhal may plead 
privilege, either againſt the plaintiff at 
whoſe ſuit, &c. or againſt any 27 


406 A man waives his privilege at the ſuit X 
one plaintiff, he waives it as to 18 | 


Waiver of privilege oſt 1 replied, Bad 
relied upon as an eftopp . thid. 


| Privilege pleaded with a 8 cannot be de- 


nied. 337 
An attorney ſhall have privilege in ſuing a 
member of the TR: 342 


- gN Tube 


commendam, unleſs the commendarory 


Diſcharge of a priſoner on the inſolvent ö 


Commiſſion of ſequeſtration of the office 
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: The privilege of the _prorfionotaries and 


ſerſeants and their clerks, is to be ſued 

in C. B. by original writ; of the attor- 
mics by bill, Page 399 
An attorney has no privilege as executor. 


= | © 883 : 
Privilege pleaded by the clerk of the ni- 
| ol 


chils in the Exchequer. 
P Pyocefs, See Erroz. 


riuria. See Pleading, 


Pꝛohibition. 


To the ſpiritual court for proceeding to 
give coſts to the wife againſt the releaſe 
of the huſband. 1 

The ſpiritual court may proceed for words 

ſpoken in London, importing laſcivious 


actions, which do not neceſlarily imply 


whoredom. 103 
To ſtay a ſuit in the biſhops court againſt 
a man living in a peculiar. 4 
To ſtay a ſuit founded on a union, where 
it is void, ſince the ſtatute 37 Hey. 8. 

- £217 1 | 196 
For words not of eccleſiaſtical ſcandal. 212 


Suit for cutting elms in the church- yard, 


prohibition on ſuggeſtion that it was his 
freehold. ibid. 


the ſuggeſtion appears to be falſe. 220, 
3 587 
Granted, where proof by one witneſs of 
payment of a legacy is not allowed. 2 20 
A creditor barrable by the ſtatute of limi- 
tations may cite an adminiſtrator to ac- 
count. 232 


A parſon cannot ſue in the eccleſiaſtical 


court for words which a lay-man might 
not ſue for, unleſs they reſpect his func- 
tion. | 236 
Prohibition to a ſuit for calling a man 
Beelzebub. 397 
To a ſuit for calling a parſon blockhead 
and knave. 423 
A libel in the ſpiritual court is founded 
upon a cuſtom, and the cuſtom is de- 
nied, and the court adjudges that there 


No prohibition ſhall be granted, where 


;Y 


| 


is no ſuch cuſtom 3 no prohibition: ſhall 
Ne proliliicion to the ad miralty for be. 
ing a copy of the libel. 442 
Prohibition to a ſuit for charging a perſon 
with having the pox. 446 
Suit in the ſpiritual court for words, She 
was never married, and what is her hope. 
ful ſon? W Fog 508 
Suit may be in the ſpiritual court for a tax 
for repairing a church, but not fo: 
building a church. | 28612 
Motion for a prohibition to the Chancery, 


| <4 ; 432531 
Error does not lie on denying a poll. 


tion upon a ſuggeſtion. 
If a prohition — of right, or diſcres? 
nary. 8 
A ſuit for an eccleſiaſtical duty — be 
founded upon a preſcription in the ſpi- 
ritual court. | ibid, 
The ſpiritual court cannot compel a debtor 
to pay money to an adminiſtrator, 585 
A vicar libels for tithes; denying it to be 
- a vicarage is a proper ſuggeſtion for a 
prohibition, | 5587 
In order to obtain a prohibition to a ſuit 
for a mortuary the cuſtom muſt be de- 
nied in the eccleſiaſtical court. bog 
A woman may ſue in the eccleſiaſtical 
court for calling her huſband — 
85 37 
Prohibition to a ſuit in the eccleſiaſtical 
court for the regiſter's fees. 703 
Prohibition to a ſuit for calling whore in 
London, where the parties live out of 
London. | 711 
See Admiralty, Churth-wardens, Ct: 
rob Jnferio2 courts, Joining in 
ation, Marriage. 


P2operty. See Evidence, Game, 
Payment, Doll, Treſpacg, Tro 
er. 8 


Pꝛout patet per recoꝛdum. See Abet⸗ 
ment, Sctre factas. 


Quakers 


* —— 


In what caſes a preſentation need not be 


See Uariance. 


Proceſs and judgment in quo warranto and 


* ** 
n 


contained in the 


4544 4 Wenn. 
* 


„ 


Quakers. See Difſenters.” 
-  Nuare impedit. +1 


TEnants in common muſt join in quare | 
T impedit. 8285 5 P age I 7 
In quare impedit for a united church, 


the patron has had a preſentation, 


he 


may. declare, that he was ſeiſed of every |. 


ſecond turn as in groſs. | 200 
In quare impedit for _ church, whe- 
ther the patron muſt ſhew a preſenta- 
tion, either to the united church, or to 
one of the old churches.. 201, 202 


ſhewn- - * 201 


Qauud permittat. 
Lies againſt the terretenant, though the 
nuſance was erected by a ſtranger. 277 


Quo warranto. 


informations. 426 


* 


Reco2ds, 
T HE practice of entring a recordatur, 


to prevent the altering a record, 1s 
diſuſed ; but they make a rule, that all N 
things ſhall remain in ftatu quo. 211 
The eſtreat in the Exchequer is not a re- 
cord, but only minutes. 243 
A record of the college of phyſicians may 
be pleaded without a profert in curia. 


. > 253| 
Another action nding pleaded in abate- 


ment, is good upon ul tiel record, if it 
was true at the time; otherwiſe of a re- 
covery pleaded in bar, and the judgment 
s afterwards reverſed. 274 
Judgment of reſpondes ouſter on failer of 


Suffered 


- 


cord in the ſame court, there needs no 


entry of quod habetur tale recorduns. 
5 | 7 A, Page $80 

A record is underſtood to be made ſucceſ- 
i . in the preſent tenſe, as the facts 
are 


One. 2 


See Ayerment, Certiozari, Jurisdic- 


tion, Memozandum, Miſi pzius. 
Dyer, Qartance, Gerdick. 


Recovery, | 


privy 
wied. * | 113 


may be r 


A recovery is good, in which the tenant 


to the praecipe is made tenant of the 
freehold before the return of gh ſum- 
moneas ad warrantizandum. 2 4.7 5, 

”" 477 


| The recompenſe in value does not go to 


him in reverſion. 478 


See Amendment, Ales. 


- Recuſancy, See Pleading. 
Relation, See Extinguichment. 
Releaſes, 


A man promiſes 2. for a releaſe, this 
pions diſcharged by the releaſe. 
235, 664 


General ſubſequent words in a releaſe ſhall 
be reſtrained by foregoing ſpecial words. 


5 235, 236 
General words in a releaſe reſtrained by a 
particular recital. 664 


A bond given to a woman, with coffdition 
to leave her a ſum of 
releaſed by intermarriage. 515 
If a releaſe of all demands will diſcharge a 
bond before condition broken. 518, 523 
See Extinguiſyhment, Deeds, Genue. 


Remiſit damna, See Avowpy, 
Remainder. | 


F 2 
8 


Where nul Hal record is pleaded of à re- 


money, is not 


. record on a plea in abatement. 3 


4 


fine. 


A conti deſtroyed 
fine will not be revived by reverſing the 


1 


t remainder 


by a 


314 
A 
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ſeal is erroneous, and 
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* 31 A preſent right of "entry ill ſupport a, A juſtification by replevin, that the defen- 


gent remainder. - 


tivel - 3 
andi if the laſt dies none of the others 


remainder. 


| Bent 


523 


4 * 
2 ; 


May be reſeryed upon an aſſignment of 
term without deed. | 
Entry of the leſſor is no ſuſpenſion of the 
rent, unleſs the leſſee is evicted. 370 
Nil habuit in tenementis cannot be given in 
evidence, where the plaintiff has been 
in poſſeſſion. 746 
See Avowpy, Circuity ak aſtion, Di. 
ſtreſs, Jointenants, Reſervation, 
Tender. 6 nas 


Repleader. 


Grantable, where the defendant pleads, that. 
he did not undertake, to an action upon 
| RE 2 of his teſtator. 134 
4 On a repleader all the ill pleadings muſt 
4 be ſet aſide. | s 16 
| | Where a verdict paſſes againſt the party 
that makes the firſt fault in pleading, no 
repleader ſhall be granted. 170 
If che plea goes in diſcharge of the ac. 
tion, and iſſue is joined immaterially, 
and found for the plaintiff, there ſhall 


be a repleader. 391 

; Repleader not to be granted after iſſue 

| - . Joined, and before trial. 1. $067 
| Replevin, 

Defendant pleads property in a ſtranger in 

bar, and has return. 217 


| | Lord of a hundred court cannot preſcribe 
to grant replevins upon plaint. 


contingent remainder. *Page 314, 316 
Right of action will not ſupport a contin- 


ES | 0 16 
A remainder limited upon ſeveral ww. l 
lar eſtates ſhall be «onftrued_. reſpec- 


living, remainder over; gives a veſted. 


82 


| 


219 


. Isee Traverle. 
Eviction of tithes a good plea to covenant 


for nonpayment of rent. 77 
a. 


dant cepit et imparcavit, ill without gi 
ving colour; otherwiſe of cepit e dil 
nuit. o 47 Page 219 
The ſheriff cannot return non cepit, and 


Milbernam is meſne proceſs, and is x 
ſeded by a plea of non cepit. 614 
The pluries replevin ſuperſedes theproceed. 
| ings of the ſheriff, otherwiſe of a recer. 
dare. | | 92 617 
Withernam ſtaid on tender of damages af- 
ſeſſed. „ 72⁰ 


<A Reputation. See Evidence, 
Requeff, See Award, Brach. 


waits, Treaſon, Uenue. 


Reſervation. 
The King cannot reſerve a rent to an off 
cer removeable at will. 36 
Vetraxit. 
Cannot be entred by attorney. 595 


traxit or releaſe, where there are more 


defendants. 599 
I | See Ejeckment. 5 
: Return of waits. 
Attachieri feci, or attachiatus eft, a good 
return, 21 


May be ſupplied by intendment. #i«. 
In caſe for a falſe return to a mandamus, it 
is not material whether the writ ought 
to have been granted. "oy 

Bailiff of a liberty is concluded by the fe- 
turn of the ſheriff, and muſt bring his 


In caſe for a falſe return againſt a bailiff, 
that the ſheriff mandavi to the defen- 
dant pro executione inde is ſufficient. 199 


A 


4 


| | 1 


3 


therefore an action does not lie for a 
y 3 = © 2954 falſe return of elongat. 61 
A deviſe to ſeveral perſons in reminder, 


Reſcue. See Diſtreſs, Return of 


A. nolle proſequi does not amount to a re- 


action if it be falſe. 184 


— — 


contained in the F1RS: 


A mandate cannot be grener to a bailiff of 


a li by parol. Paꝑe 190 
A ng. a mandamus need not be under 


hand or ſeal. : 223; — 


A latitat returnable ubicungue, G 397 7: 
Declaration on a falſe return made u 


forma ſequen. good. "496 


Return of a reſcue, that he was in cuſtody 
of the ſheriff, and reſcued from the bai- 


lifs, repugnant and quaſned. 389 


Where an heir in tail is returned heir in 


fee and warned, after the award of exe- 
cution he cannot give the intail in evi- 


dence on an ejectment. 590 
The return of a writ is always a day in 
court to the parties. 617 


An officer juſtifying under a returnable 
proceſs muſt ſhew that he — it. 
32 

See Jntendment, Journeys accounts, 


Mandamus, Beplevin. f 


Blens per deſcent. Sec Aſſets, Evi: 
'Dence. 


Rfots. 


Where a lovin reſſed by juſtices toge- 
ther with the 4 war by) a — 
conviction is made upon the view, the 
ſheriff ought to be a party to the i — 
ſition; but if the rioters are diſperſed 
the juſtices may e without him. 

215 

Inquiſition of a riot may be taken after the 
month mentioned in the ſtatute. ibid. 

Three perſons are indicted of a riotous 
_ and two only are convicted, 

ey ſnall be diſcharged. 484 

See Indläments. 5 


Rivers. See Maps. 


Rule of court. See Award, Evi · 
dence. 


Salvage. by 
(29D S may be detained for ſalvage. 
393 
See Pleading. 


| eueren — pieanng, „ 


. Traverſe. , 
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1 Fa og may N ſchodl without licence 


per recordum. 
Precept in nature of a fore aci 
pledges in a county court. 


Scire facias againſt the party g 
ment may be in bac parte, again k the 
bail muſt be in ea parte. 
Scire facias againſt an occupier after j — 2 
ment againſt the caſual ejector. 22 


See Eſtoppel, Execution. Executozs. 
Interioz courts, Journeys Aac- 


turn or wits, Statutes. = 
Seals, See Gant of the King. 


Secretary of ſtate, See Commit⸗ 
ment, 


Settlements. See Pooz. 


Sewers. 


The commiſſioners muſt obey a certiorari, 
469. 


Sherif. See 2 Eſcape, 


Riots, Trover, 
Ships. See Admiralty, Toll. 


| of 


5 Simonp. 


counts, Outlawp, Pledges, Re-. 


ps — Palſons, 


Sſgnificavit. See Excommunicattion, 
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BE 
* 


re, 


How far it is defined by the common law. | 
"5... a 


Difference between adjective words de- 
noting an act done, and an inclination. 


236 
Action for words ſpoken of a tradeſman de 
ſtatu ſuo. | 610 


Words, pocky whore, arcafſſenable. 710 
see Damages, JndiWMts, Latin, 
.  Pyohibition, Wales, 


Soll. 


When a body hung in chains is conſumed, 


the owner of the ſoil ſhall have the gib- 
ber. | | 738 


{ * 


17 Soldlers. 


Agent of a regiment is but ſervant to the 


colonel. | „i 
Leave of abſence to a ſoldier, good con- 
ſideration in aſſumpſit. 312 


A houſe that entertains lodgers is not a 


publick-houſe within the acts for billet- 
ing ſoldiers. + 479 
See Oebt. | | 


Son aſſault. See Baim, 


perſons, &c. Pꝛohibition. 
Statutes and ackion upon ſtatute. 


Miſrecital of the title does not vitiate. 77 


Diverſis temporibus is too general on a pe- 
nal ſtatute. . 78 
Divers exciſable liquors, too general. ibid. 


If the ſtatute 31 Elix. c. 5. of limitation 


of popular actions, extends to caſes where 
the informer has the whole penalty. ibid. 
A ſtatute for diſcharge of poor priſoners is 
a publick act. | | 120 
Long and difficult ſtatutes may be pleaded 
generally. | . | 


U 


9 


Contra formam ſtatuti, rejected as ſurply- 
ſage, where there is no ſtatute, or where 
part of the ng an is at common lay, 
or where the ſtatute only reſtores the 
common law. 15 Page 150 


ue ad in the continuance of a parla. 


3 


The parliament 21 Hen. 8. was held at 


ment, includes the day. 210 


London, but is pleaded in many pre. 
cedents to be held at Weſtminſter Nov.; 
93340, 343 

A ſtatute makes contracts relating to Rock 
Sc. void, unleſs they are to be perform. 
ed within three days; a contract to be 
e upon requeſt is avoided, un: 
is a requeſt be made, Sc. 317, 673 
Contract to transfer ſtock upon requeſt 1; 
not within the ſtatute 8 & g Mill.; 


6. 32, 18 673 
The ſpecification acts muſt be pleaded. 


3 . . * . 324 
Contra formam ſtatuti praeditt is ill, where 
the ſtatute is miſrecited. 343 


Clauſes of time in a ſtatute commencing 
from a particular day may relate to that 
day, and not to the firſt day of the 
ſeſſion. „„ 371 

Action on a general penal ſtatute muſt be 
brought at the quarter ſeſſions, Ec. 

. 3 

Where miſrecital of a ſtatute vitiates a plea. 

| | 382 
Statutes of compoſition are private acts. 
382, 390 


| The ſtatute 8 & 9 Will. 3. c. 11. which 
Spiritual court. See Ecleſiaſtical 


gives colts on a ſcire facias, did not ex- 
tend to writs tefte before. 383 
An information for maintenance, contra 
formam ſtatut. is ſent to Cbeſter by mitt: 
mus to be tried, deſcribing it contra for- 
mam ſtatuti fatti, &c. as in 32 Hen. 8. 
c. 9. and the verdict was ſet aſide for 


the variance. 537 
The ordinance de terris menſurandis 1s a 
ſtatute. 8 638 
It is ſufficient to allege an offenſe in the 
words of a ſtatute. 2 
A perſon to whom a penalty is given by a 
ſtatute may have debt for i. " ibid. 


An act of pardon, though it may be given 
in evidence upon the general iſſue, 1 


not to be taken notice of by the court 
: : in 


„ 


Þ 2 In collateral: cakes "aj he aft ines | 
: | Page 709 
faformation for making wooden YO 


Le Certaſnty, Coſts; Diſſenteras| 
Frauds, Game, Gaming, In⸗ 


ditments, Limitations, Murder 
Pardon, Perjury, Phyſictans 
 Peeſentment, Trades, Traverle. 


Steward, See Copyhold, Deputy. 


Sunday. 
A declaration ought not to be delivered on 
a Sunday. 705 


A citation may be ſerved on a * 706 


Surpluſage. 


An inſenſible word in the per quod to ag- 
gravate the damages, will not hurt. 102 
Praedict. rejected where ee 195, 


237 
The word [non] rejected | in a ſpecial de- 
murrer. 238 


A 2 repugnant rejected. 682 


Jointenants, Leaſes, Gold and 
voldable. 


Sulpenſion. * Ertlnguithniinz 
Bent. 


* 


Call. See Eſtates. 


* 
Taxes. 
A taxes how granted. 319 
The King hath an inheritance in 
taxes to be granted, 320 
Sec Covenant. 


Tenants in common. See Jolnte⸗ 
nants., 


lia 14 * 2 AY 
—_ 


Cender. 


Where a man has refuſed to pay money 


Refuſal muſt be pleaded as well as . 


due, he cannot plead a tender cp 
" afterwards. 254 


* 


Tender at the day may be pleaded after 
imparlance. .. 
Paying max 
Payment 

rules ar 
Tender not ph 


Tender not pleadable in bar gf a volun- 
tary crefpah 
„ 1 except to prevemꝭ 5 
cattle. _ 7 

One tender pleaded to ſeveral of corny 

42 

Covenantfor not accepting bank-ſtock — 
be maintained upon a tender . wa 
actual transfer. 

Where a man may diſtrain for rent iter 
a tender. 641 


If a plaintiff may proceed for damages af- 
| Sutrender. See Copyhold, Eſtates, | 


ter taking money out of court. 643 
On a tender pleaded to an avowry the mo- 
ney need not be paid into court. ibid. 
Tender can be pleaded to an avowry only 
in excuſe of damages. 644 
Tender may be made of ſtock without an 
actual transfer. 686 


The time of a tender at the rransfer-office 


See Diſtreſs, Replevin, 


Timber. see Copppold, Gtants, 
Jointenants, caſes, Pꝛohidi⸗ 


8 tion, Treſpaſs. 


Time, terms, &c. 


The court will take notice when a writ 1s 
teſte out of term. in caſe of moveable 
terms. 4 

Where fractions of a day are allowed. 281 

Where a computation of days is made from 

an act done, the * is included. ibid. 


A 


of rent mult be Pleaded with profert in 3 
curia. Page 8 3 | 


ender is only pleadable in bar of da- 
mages. ibid. 


y into court in aſſumpſit.. ibid. 
- IT Ney into court after tgje 


Alable to guantum merult.255_ | 


before the ſtatute 2 . I. 


to be ſhewn. 688 


| | 


. 
®. 
» 2 
4 
7 


A * » A pern is ; of age che A = his both- 


day. Page _ in winter iO FO id. Þ 
” A 5 to . a iir * a year is broke | M WG 25. in the pound of 2 5 ve 
* bythe man's. dying on that day twelve. ke 


O gel as a breach of 


Ste Gert ainty, Ban 92 We 


Milk 8 in the owne!*s houſe in another 
pariſh ſhall -pay tithe, ſo of cattle for 


Uberiores decimae, what? 130 


Wood is not titheable de jure, becauſe not 


Tithe not payable of aftermowth de j . 
243 
Cuſtom of paying tithe milk at the houſe. 


A man may be cited for ſubſtraction of 


Modus, that if the parſon ſends a ſervant 
ro pull part of the hops, he ſhall have 
. tithe ; ill. | 504 | 

Tithe of lambs not due of common right, 
unleſs there be ten. 677 | 

Cuſtom, that if a pariſhioner feeds his ſheep 
with fits graſs till 2 or Auguſt, he 


month. 


When the year of we ing i. well 3 ba 5 
2 the anno dandy. 18 furph 1 i; 


-» muſt. ſtew in what rei 


A plea of entry by the ad is not 


good, without ſhewing the time. 432 


Citbes. 


the ploug h. \ 129 
Tithe mil f common right i is payable at 
the parſonage houſe. _ ibid. 


A county or hundred cannot preſcribe i in | 
non decimando of things titheable de jure 
137 


of annual increaſe. ibid. 
Agiſtment of barren cattle is titheable de 
ure. ibid. 
Caſe lies for not taking away tithes. 188 
While tithes remain upon tlie ground, the 
owner of the ground cannot put in his 
cattle and eat the corn. 189 
A modus for the tithe of one thing cannot 
be a diſcharge of tithe of another. 242 


359 
ninth- day's milk, till a 


Cyſtom to pay 
bleat, ill. ibid. 


41amb be heard 


tithes in the dioceſe where the lands lie, 
though he lives in another. 452, 534 


* Wau: w Dilenters, etete 
alta 


: "Rent, 
| Toleration, See Diffs 


9 Coll. 


In an toll for repairing a harbour 
there is no necd to aver that it is in re- 


pair. h 385 


| A maſter of a ſhip is the exporter, as 


payment of toll. 


are diſtreinable. ibid. 
Anchors and ſails of a ſhip are diſtreinable 
for toll. ibid. 


Cuſtom to paſs a ferry toll on: 
See Us. ” 


Trades. 


FRET of apprenticeſhip beyond ſea, and 
without Tick excules from the ſtatute 


See Indläments, London. 
Traverſe. 


traverſes the adhuc detinet, which was not 
alleged, and good. 39 
Of an immaterial allegation, ill. 42 
Defendant ſuedasexecutrix, pleads inabate- 
ment, that ſhe is adminiſtratrix; ſhe ſhall 
not traverſe the intermedling before. 63 
In pound-breach the defendant pleads ſa. 
tisfaction of the cauſe of diſtreſs, and 


ought to be ſpecially traverſed ; but a 
verſe will be good. 104 
Where the plea makes the ation local, 
the plaintiff may traverſe a material 


the place. | 121 
Where a man juſtifies in defenſe of his 


Poſſeſſion, the plaintiff may reply, de 
 amuris 


3 
PETIT 


* (Ppohiiion 


Any goods of a perſon liable to pay 1 


5 EKZ. e. f 738 


In eſcape the plaintiff in his replication 


the plaintiff's licence; the ſatisfaction 
verdict for the plaintiff on a general tra- 


point, notwithſtanding the traverſe of 


2 . 


li 


T 


* 8 
3 


contained in. he Fr 1 


injuria ſua propria, &c. e the deter” 

y pes in queſtion. Page i 
Juſtification of 1m — by procels| _ 
ought to tra ke a, that he is a at 
any time after the plaintiff a ie 
cha 3 


in treſpaſs, but not in replevih. 233 
Where different leaſes are pleaded, the firſt | 
leaſe muſt be traverſed, and not the 
laſt; otherwiſe of feoffments. 237 
An ill traverſe is not helped by a general 
demurrer. 238 
In treſpaſs and juſtification by command of 
another, the command is traverſable. 3 10 
In replevin and conuſance damage feaſant 
the command is traverſable, but not oe 
rent. ibi 


a — that a bond was primo deliberatum | 


. 


uch a day, ought to traverſe that it was 


delivered before. 354» 356, 357 
The ſuppoſal of a writ or declaration is not 
tre verſable. 355 
Matter not alleged, not W 39, 
355 

Matter alleged out of time is not tra- 
verſable. 356 


Where non antea makes a traverſe. ibid. 
In replevin, traverſe that the conuſant was 
bailiff, aided by verdict. 405 | 
Virtute cujus including matter of fact, if| 
traverſable. | 410 
Traverſe of an arreſt virtute warrants is 
ill. 465 
Matter within the juriſdiction of the col- 
lege of phyſicians is not traverſable con- 
trary to their determination. 467 
Preſentment in a court: leet is traverſable in 
replevin, not in treſpaſs, or in an action 
againſt the jud 470 
wrong writ b eaded to an action + A 
a bail-bond, the plaintiff replies a 
writ, he ought to traverſe the ot 
writ, but it 1s well upon a general yg 
murrer. . 562 
To an ay for rent the plaintiff can- 
not plead de for tort demeſne, and tra- 
verſe that any thing was in arrear; but 


12 ht to plead riens arrear. 641 
5 on a r act of parliament 
wo be traverſed generally. 700 


recuto2s, Lonnon, Pleading, 


is 23 1H | 
That gd, EL is bailiff, is cavern * 


| Treſpaſs for fiſhing 1 


Pyerogative, Treſpaſs. 


8 bi igh Mats muſt ca 
contra = ſune debitum. Page 1 
the judgment muſt have, mo ſecreta 
tentur. ibi d. 


Reſculniſfan a man one for CVE. * 


high treaſon, what offenſe. 66% 8 


Receiving a coiner, Ec. is 
treaſon. 
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A horſe running away with his rider” 


another perſon, no treſpaſs, net Juſtifi- | 
3 


able as ſuch. 3 
Omiſſion of contra pacem, ill. ibid. 
An aſſault is not juſtifiable in defenſe of 

one's poſſeſſion. | G62 
Is juſtifiable in defenſe of a huſband or 

maſter. ibid. 
Does not lie for a nonfeaſane. 188 


Caſe will not lie for a treſpaſs, as diet ß 


8 or cutting corn. 

Juſtification of impriſonment by proceſs is 
not a ſufficient juſtification of a . 
31 
in his ſeveral fiſhery, 
_ taking Piſces, without ſaying act, 

we 2 
Several treſpaſſes laid with a general "Wi 
nuando, which is not applicable to ſome 
of chem; this is aided by a verdict, as 
alſo an ill ſpecial continuando. 240, 241 
Breaking a houſe or a hedge may be laid 
with a continuando, but not throwing 
_ down a houſe, 240 
Continuando cannot be of looſe 
chattels, but diverſis diebus et ee 
Treſpaſs — killing cuniculos Jos | in his 
cloſe, well 251 
Cauſing the plaintiff's fiſhery to be over- 
flowed by pulling down the defendant's 
own wear, is a trefſ} _ and may be 
Joined with other _— > 
| | One 
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- © © One who juſtifics, as requeſting a'ſheriff] A trial in the county where the addon; 
= brought is good, though the iſſue ariſes 


: New trial not to be granted in an action 


Ne trial not to be granted to the proſe- 


T be juries taking a map with them, which 


Trial by proofs of the life of the huſband 


chat is the foundation of the proceſs. in another. 7 
Page zog No new trial after a trial at bar, nor exc- 


on ſuggeſtion after verdict of his death 


- Judgment ſhall be againſt the other. 
| . A 6501, 717 
A judgment is given againſt one of the 


not aid it. Ed 
An action does not lie for i dog's breaking 
ec | 608 
Barking of trees by the leſſee's cattle, 


where the trees are excepted, is no treſ- 


| pals, 739 

See Baron and feme, Certainty, Co- 
pybold, Coſts, O 

_Emblements, Erpoſitton, Game, 

Jmpxfonment, Indickments, Ba- 

ſter and ſervant, Outlawzy, 

r Tithes, Tra- 


verle, t. 
Trial. 
Baron or not, triable by record. 12 


Of peerage. 14 
for negligently keeping his fire. 62 
New 7 — againſt the hundred. 63 


cutor in informations for perjury, &c. 


A jury ſworn at ni/ prius cannot be ad- 
journed to the bar. | 129 
If a venire facias de novo can be awarded 
after an imperfect verdict in a capital 
caſe. | 141 


is evidence of one ſide, will avoid a ver- 
dict. | 148 
Their taking an act of common council, 
' which is evidence on both ſides, will not 
avoid the verdict. ibid. 


in dower. 174 


de ſcripto ſuo obligatorio, upon a ſpecial 


iſcontinuance, | 


Page 531 
cution ſtaid. 2 


* 6 Þabeas copus, tier 


Will lie upon a ſpecial property. _ 27 
A ſtranger may have trover for a bond, ut 


Property. ibi 
Trover for a bond, after verdi& the coun 
will intend, that the bond was given to 
the plaintiff. 2 ibid, 
Does not lie againſt the ſheriff for goods 


* 


ſon. 6 730 
Does not lie for a loſt bank-note * 
one who paid a conſideration for it. 


| | 738 
See Bankrupts, Baron and kent, 
Certainty, Pleading. 
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Aagrants. 


made upon one pariſn, unleſs it be 
in a town. ; 14126 


Qartance. 


Where a ſuit is to defeat a record, 2 vi- 
riance is fatal, otherwiſe where it goes 
only to a collateral matter. 152 
A quare impedit names a church eccigia dt 
| Staunton, the declaration calls it S/aunio 
alias Staunton Fitzberbert , no Variance 


53 
Bond for payment of money of V Jelſh, 
declaration for money of England, a _ 


riance. | 7 
A capias is pleaded returnable corow di, 
mino rege apud Weſtmonaſterium, on 
tiel record the writ produced is alien, 
Sc. no failure. 1097 
Omitting a part of an award that 1s good. 


a material variance. 715 
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ſeiſed on an extent againſt another per- 
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 Aſeumpfit to deliver good merchantable 


wheat; evidence of à contract to deliver 


good ſecond fort of wheat, is a vari- 
ance. „ 
See Bills of exchange, Cons 


Date, Erroz, Statuteß, Mü 
Writ. 92 i Pens, þ © ** 
| Uenue. * 


Declaration that the defendant e malitia 


ſua apud S. in com. N. e e infor- 
mationem perjurii exhiberi againſt the 


\ plaintiff apud W. in com, M. a good lay- 
| 1ngof thevemeinS. ' - © 105 
Reſcous in one ville of diſtreined for 


rent upon a demiſe in three villes; the 
venue is well where the re/cous was. 
| "ET Fo 


A releaſe cannot be pleaded as made in| 


there. 


another county, unleſs it be dated 


Lands alleged to lie in two pariſhes 
It is neceſſary to ſnew in what county a 

ville hes. N 258 
The venue for the git of the action ſhall 
be intended in the p county. ibid. 


Want of venue in a replication is ill upon 
4 general demurrer. 344 
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pariſhes. 255| 


ons, | 


Payment after the d 
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Aids omiſſion of contra pace. 38 
If facts in a ſpecial verdi& can be taken 
in the order that they are found. 142 
 Aſident for aſſidunt in a verdict in an infe- 
rior court held not to be error, becauſe 
in the finding of the jury. 1348 
A verdict is given for the plaintiff upon 
an ill collateral iſſue, he ſhall have judg- 
ment. 8 168 
To a juſtification of taking cattle as a di- 
ſtreſs. for rent the plaintiff replies that 
they were not levant and coucbant; 
though this is an ill 3 yet if 
the efendant takes iflue u it, and 
it is found againſt him, * plaintiff 
ſhall have judgment. 170 
Want of laying the time in the deelara- 
tion aided by verdi& in a court baron. 
18 


"Bis petitum aided by verdict. 


$6." 


nw” conſuevit e deÞmit, good after ver- 
40 * 


. 
pleaded to a bond, 


the def t. good after yerdict. 669 
Caſe for ¶ingly keeping a boar accu- 
ſtomed imals, Sc. good after 


verdict. : 110 
Averment, Certainty, ie went. 
Evidence, Limitat 195 rs. 
ing, Repleader, Statuß Tra- 


verle, Treſpaſs, Trial, Crover. 
Aiew. See Coſts. 
het Alle. 


A pariſh ſhall be intended a ville. 
See Jntendment, Genue. 

Alatoꝛz. | 
If a maſter of in hoſpital deprived by a 


22 


| lay patron without cauſe may have afliſe. 


By what law viſitors are introduced. A 3 
heir power a bare authority. -£ 


What acts amount to viſitatorial acts. 8,9 
orporations for publick government nor 
2 ſubject to 1 | 1 8 
orporations for private charity ſubject to 
the founder and viſitor. 05 ibid. 
Heirs of the founder viſitors in 2 2 


appointment. . 
Viſitor may deprive, and hear appeals. ibid. 


appendant to a rectory appro gee, 


7 | whether the appendancy is d 


The advowſon of a vicarage in London is 


1 i 
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See Abatement, Amendment; Attafnt, | 


His determinations not examinable in other 
| Anlon. 
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The King's ſubſequent conſent to a union | - 
is ſufficient. We £- | 
See Poohtbition, Quare tmpedit, | Wales, 
. | n The Exchequer in Wales taken noti 
Univerſities. See Phyſictans, Pꝛi-⸗ as a — the King's 3 - 


vilege. | * * in an eccleſiaſtical court in Wales 
| | or Welſh words the ſignification 
Coid and voſdable. not be averred. e 3 | 
A deed of ſurrender made by ion compos is See Certiozatt. | 
Void. * ans | | 
3 Mar. 
th Uſes. 15 | 
0 1 * The court muſt take notice of exceptions 
recovery declared by a preceden in a declaration of war. | 
deed muſt be confeſſed ee ene, 253 
uſes declared by a ſubſequent deed may | 85 
be traverſed. 155, 289 | Warrants. 


Uſes of a recovery declared by a ſubſequent | A warrant directed to the conſtables ge- 

deed ought to be directly averred. 133 nerally, cannot be executed by a con- 
Uſes will not ariſe by parol. 1560 ftable out of his own precinct. 546 
Where uſes will ariſe without deed. 290 | A conſtable may execute a warrant out of 
The uſes of a deed precedent to a fine his liberty, but 15 not compellable to do 


cannot be controverted by parol evi- it. 736 
dence, unleſs there be a variance in the Impriſonment for nonpayment of taxes is 
deſcription of the fine. 155, 289 not juſtifiable on a general warrant. 740 


Notwithſtanding a variance between the See qinendment, Arreſts. Averment 
deed and the fine, yet the fine is by Evidence, Juſtices of peace. : 
conſtruction of law to the uſes of the 4 
deed, if nothing appears to the contrary. | _ Warranty. 


| 28 
Infancy or coverture cannot be Fs Deſcending upon an infant does not bind. 
againſt a deed which leads the uſes of a | 8 | 35 
fine. . 8 ibid. Extinct by partition. 3060 
A deed of huſband and wife, that all A man poſſeſſed of goods affirms them to 
agreements relating to ſuch lands ſhall be his own, it amounts to a warranty. 


ceaſe, will not revoke a former deed 593 
leading the uſes of a future fine, unleſs De | 
there be a variance. ibid. | Warren, See Game. 
A deed ſubſequent to a fine eſtops the = 
conuſor and his heirs, but not a ſtranger. May. 
29% A man has a way to his cloſe, in what 


Where a fine varies from the deſcri tion of caſes he may uſe it to go farther. 75. 
s former Goep, 6 new dbeft will Jean the Towing on the banks of navigable rivers is 
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„us. | ibid. dy W 
The riſe of uſes. 291 juſtifiable of common right. 725 
What deed will lead the uſes of a fine. ibid. | | "+ 
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Where rſons chargeable by ſtatute to re- 


pair the highways become inſolvent, the 
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Wills, = 


The probate of a will cannot be cont 1 


vexted at common ly. - 262 
adminiſtration ; the 

returns, that the deceaſed made 
A will; and afterwards the will is ad- 


Wt; null; no action lies, becauſe the | 


ordinary is a judge. | 263 


Where a probate, or the regiſter”s book; 


may be evidence of a loſt will concern- 
ing lands. 8 8885 731, 732, 744 


Proof of a will cannot be made againſt a 


man by confeſſion of his own mou 


A recital of a will in copyhold Rs 
_ is evidence 1 any but the 


735 
If the peotiner-ow-eegitterin#'a wil be evi- 
dence to prove a pedigree. 744 


See Devile, Executo, 
Withernam. See Diſtreſs, Homine | 


- replegiando, Replevin, 


Titneſs. 


A man that had ſtood on the pillo 
ſtored to his credit as a witneſs by ＋ 
general pardon. 


| 39 
Son of a legatee no witneſs in the { iritual 


court, but a good third witneſs to a 


nuncupative will within the ſtatute of |. 


frauds. 85 
Son of a contingent legatee cannot be a 
witneſs in the ſpiritual court. 91 


On an indictment 17 a cheat in obtaining 


a note, the party defrauded is no witneſs, 


no more than in forgery or perjury. 396 
witneſs to a will 


within the ſtatute of frauds. _ 507 
A legatee cannot be a witneſs to peeve the 
will, till he has let. 730 


«.. 


An objection to a witneſs is waived by * 
mitting him to be worn. Page 730 


claiming common. 31 


7 
A perſon intruſted to make a bargain, not 
: admitted to e any thing te defeat it. 


A blind Melis s hand to a deed proved 


A carrier brings an aktion Fl goods Toft 
out of cuſtod 2 th the owner of ae 


goods * no [ene # 
A credit@ who is paid is a a witneſs on 5 
See Perfury. " 
cod. See Slander. 


388, 501 

Grant of wreck to the lotd admiral as ap- 
pertaining to his office, will not paſs 
wreck belonging to the King's manor 


by N 8 473 
Krit. 

Treſpaſs quare 1 et catalla cepit, decla- 

ration of a cow, ill after verdict. 4 


- [Tf it may be averred, that a writ 2 
after the eſte. | | 


If a ſheriff may juſtify by a writ not * 
livered to him. ibid. 
The court — give jud 
upon a recital, without having the writ 
5 5 them. G 618 
Want of fifteen days between the zefte and 
return of an original made good. 1 
| pleading in chief. 
See Abatement, Amendment ver: 
ment, Evidence, Fozeign.. at- 
tachment, Jntendment, Latin, 
Limitation, Mandamüs, Re: 
turn © of n Qartiance. 
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